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READER. 
His Orphans Legacy not ſatisfied for 
& want of Typographal Aﬀets, it 
 W23 held expedient to have re- 
courſe to a ſecond Edition; 
which yet without ſome confi. 
derable Addition , would have 
been but a Tautologital Impreffion': Fer preven- 
tion whereof, many are the Law -Caſes, not as 
meer Mangonia, on any Bibliopolous 'fcore, bur 
as Perutilia, on the Publick accompt', that by 
way of Augmentation to the former- Edition 
are here ſuper-added. The truths, the Subject 
here treated of, is ſo voluminous in the Law, 
that without a due Limitation of the enſuing 
Tra@, to what is only practicable with us in 
this Realm, the Readers hope would be ſur- 
feited ; ere his expectation could be ſatisfied. 
Nor could this Treatiſe , though 'Teſtamenta- 
ry, ſpeak its Genuine and Native Language, 


becauſe of that Incongruity of Idioms that is 
between reported Preſidents at our, Common 


Law, and Judicial Deciſions at the Civil, to 


which purpoſe a Diallage of Arguments might 
be produced. The Duel between Meum and 


Tuum 1s ſpecially entail'd on the Families of 
A 2 ſuch 


% 


To the READER. 


ſuch as ſet not their Houſe in Order, bur a right 
underſtanding of the Teſtamental Laws, cuts 
off that Entail , whence the uſefulneſs of this 
Treatiſe may be ſufficiently viſible to the dark- 
eſt Intellects , there needs no further proof, where 
rei evidentia 1s in the caſe. And although the 
ſame be nigh as indubitable, as Death is un- 
avoidable, yet in regard Humanum eſt tam Er. 
rare quam Mori, it is beſt Policy, though plain 
dealing, to acquaint the Reader, That all the 
Errata's of this enſuing Treatiſe, (as many as 
they are) refer only unto two ſorts of —_— 
the Printer and the Author. Thou art deſired - 
to correct the one, and pardon the other ;, who 
not pretending to. any Clſrica riviledge, hath 
determined his election, in chuſing rather to lie 
at thy Mercy, than incur thy Cenlure. | 
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IDE lceat e* te alloqui. Conſcripſeranm Anno 
jam bis elapſo Libellum quendam Bi- 
mulum, ad Tus Teſtamentarinm per- 
tinentem, quent paulo ante aliquot ex- 
emplaribus tam Juris (Anglice)Com- 

munis, quan Cruilis CO Canonici ex- 

cudendum curavi; Ex quo tempore, 

alijs occupatus negotiis, totam fere 

curan aucend; diti Libelli depoſui , donec nuper otinm 
per aliquot menſes naitus eſſem; quo tempore, ea = jant 
antea excuſa eſſent, biter recognovi, enndemg; Libellum 
jam autiorem, nmltoq; locupletiorem reddidi. Et cum in- 
ter recoenoſcendum, pleraqz non omnino omittenda (ut mi- 
hi videbatnr) occurrerent, nolui intermittere, quin @ il+ 
li annotarem, & novis Paragraphis ampteFerer. Qui qui- 
dem Paragraphi in eum numerum excreverunt , ut jan 
201 tantum priori Editioni ſecundam, ſed etiam nulli ſc- 
cundam de novo adjecerim. In his autem Inſtitutum meunt 
fait, non aliena jam antea in Iucem edita , interpolare , 
& pro meis venditare, ſed ea potiſſumum in medinm ad- 
ferre, que forte ab aliis aut non jatis Incide, ant nimis 
7ndigeſte, explicata. Qua in re magni Nominis In- 
terpretum exempla, juriſq; noſtri Antiſtites celebriores ſe- 
entus ſum + Qui & iph, non contenti vuleari methods, ple- 
rag; propria via, aliter quam ante ipſos ingreſſa fuerit, per 
quam celerrimead propoſitum nobis in ſcribendo finem per- 
veniamnus, digeſſerunt. | 
1s 
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PRAFATIO. 


Iſa. 38, 1, 


In hoc Lucubrationum genere nn alium magis quam 
veritatis &* Publice ntilitatis ſcopumn Jemper propoſitum ha- 
bus 5, adeo ut totum hoc opuſculum vix alind eſt, quam Juri- 
dicialis quaſi Expoſitio ad hanc rem pertinentis Loci Pro- 
phetici : Diſpone Domui tuz , hoc eſt, Conde Legitimum 
Teſtamentum , &* ſingula diſpone , ut haredes &> miniſtri 
tut ſciart, quid poſt mortem tuam fieri velis : ita habet Lu- 
cas Oliander, Aulicys Concionator Wirteribergenſis ix ſuis 
Biblizs. Decet enim pium patrem-familiis, ut ante mortent 
res ſuas fic diſponat , fanilieq; jug proſpiciat (quoad ejus 
fieri poteſt) ne heredibus Lites ant Confuſionem in Admi- 
niſtratiove Oeconomica relinquat. Non enim eſt alienunt 
a pictate, rem domeſticam ordinare, Teſtamentum con- 
dere wel conficere de ſecularibus negotiis , quo minus 


| poſt obitum Lites emergant ob reliffas divitias & Poſſeſſr- 
 onum jura., atq;, ita ad moriendur , reddendamg; Deo 


animan ſe componere”; ut autem moribundus ſeſe eo ala- 
rins ad boc iter inſtruere poſſit, neceſſe eſt, ut ante res ſuas, 
qnoad negotia domeſtica, opes, liberos , & alia diligenter 
curet atq; integris adhuc viribus & ſenſtbus ultimam ſuanz 
voluntatem ingenue aperiat, Teſtamentumg; quam opima ra- 
tione condat. Quoniam VDei ipſius mandato per Prophe- 
tam Reei Ezechiz conſenrtaneum eſt , ut quiſq; ante obi- 
tum ſunm Teſtamentum condat , & quibus bereditaten 
ſuam conferri welit , decernat : par eſt, ut homines fide 
digni, diligenti ejus habita ratione, nemini temere ulti- 
man ſnam voluntatem irritam reddant , &» Teſtamenta 
ab honeſtis hominibus premeditate atqz ſano conſilio condi- 
ta obſrenatave , non (ive gravi ac perneceſſaria canſa re- 
ſcindant &+ mutent. Requiritur enim 4 quolibet noſtrum, ut 


moriturus aut eraviter decumbens, mature Teſtamentum. 


. condat. Etenim, {i Inteſtati moriamur, @& res _—_ 


implexe, plurima mala relinquimus heredibus noſtris. 
Proinde ſtndinum. juſtitie &» beneficentie, atq; adeo ip- 
fa pietas , jubent nos intempore & mature, ſimulatq; 
nos morbus aliquis invaſerit gravior, rebus proſpicere n0- 
ſtris, Et pertinet hac cura communiter ad omnes Pa- 
tres-familias, nt morituri diſponant Domibus ſuis , ne 
quis Poſteris ſuis vel damni vel rixarum per negligen- 
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PRAFATIO. 


tiam poſt mortem ſnam relinquat. Imo & in Caſu ko- 
minis adbuc carentis prole tenet « Ita & Abraham cos 

ucrebatur , dicens : Ecce vernaculus meus heres erit. 
Colligitur hinc, deficientibus Filiis, hereditatem heredi- 
bus conſignandam, ne qua inter illos ſuboriatur diſcordia. 
Ita Abraham Ifaacum deſignavit heredem, Filizs ante 
Ancillarum adhuc vivis diftribuit mnnera : Ita Jacob Pa- 


triarcha inter Filios varia diſpoſuit ultimo. Elogio, Joſe- 


pho prelegatum dedit, & de funere ſuo cavit. Adeo ut ab 


ipſo Domino probari videtur , - quod ſemper apud omnes 


homines uſitatum fuit , nempe ut morituri mandate dent 
Propinquis aut Domeſticis, atq; de Familia ſua conſtity- 
Mw. | | | | 
E quibus omnibus liquidiſſume apparet , ut Tus acqui- 
rendi res, (fue dominia rerum, Teſlamentarinm , per ſuc- 
ceſſionem ſive ex Teſtamento, ſive ab Inteſtato, primevo juri 


Gen. 15? 


Gen. 48, 


Gentium vel Naturali fere coataneum, ejuſq; Diſciplinant + 


eque neceſſariam ; cujus Hypographia ſen Hypotheſis, wel 


ſpeciali ſignificatione queſtio finita, quam Controverſianz vel 
Cauſam wvocant Juris-conſulti, eſt Argumentum Trattatus 
ſubjequentis : Nolim tamen, in iis que 4 me tradita ſunt, 
ita Swyuglings, ut aliis cedere nolim, quali nullis rationum 


clauſtris me patiens coerceri, ſed illa omnia, aliorum (apud- 


e£quos LeFores) permaturiori ſubmiſſe relinquens judicio, 
hec prelibare volui, quo gratiam tam miki contiliare va- 
lerene. 


Vale. 


THE 
CHaPTERS Of the FirnsT Parra. 


[. 'ON Teftaments, Laſt-Wills and Codicils in general. 
I. Of Teſtaments and Loft-Wills more ſpecially conſidered. 
II. Of Teftaments ſolemn and unſolemn, according tothe Civil Law 
only. 
| Iv. Of Teftaments written and Nuncupative. 
V. Of Teftaments priviledged and unpriviledged. 
VI. Of Codicils. 
VII. Of perſons incapable of making Teflaments. 
VI. Of perſons Inteftable by reaſon of the want of Diſcretion. 
IX. Of perſons Inteſtable for want of Freedom or Liberty. 
X. Of Women Covert. | 
XL. Of perſons Inteſtable for want of their principal Senſes. 
XII. Of perfons Intetable by reaſon of ſome criminal Convittions. 
XIIL Of Conditional Teftaments. re 
XIV. Of the ſeveral kinds of Conditions incident unto Teſtaments, 
XV. Of Teftamentary Conditions in reference to Marriage. 
Hl XVI. Of the manner of proceeding during the ſuſpence of the Con- 
HO. 
XVII. Of Teftaments void. 
XVIII. Of Teftamentary Revocations. 
XIX. Of a Reviver of a Will or Deviſe revoked. 
XX. Of the Probat of Teſtaments. 
XXI. Of Proof requifne #0 # Will. 
XXII. Bona Notabilia. 
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Parr 1. 
Of Laft-Fills and T eftaments, 


CH AP. L 
Of Teſtaments, Laſt-Wills, axd Codicils in general. 


1+ Of the Antiquity of Teſtaments , and -whether they bad their 
Original from the Jus Gentium, or the Jus Civile, 
2. What a Teſtament is ; Alſo what a Laſt-Will properly #4, and 
what a Codicil s > with their Legal Differences each from 
other W.- 
3- The uſe and end of Codicils: And whether an Executor may . "M 
may be appeintedin a Codicil. | 
4+ Sin Inferences of Law from the Definition of a Teſtament. 
5- 1n what ſeuſe the words | Teſtament and Laſt-Will] are Sy- 
nouymow in Law, and wherein they differ. 
6. The different Opinions touching the word | Teſtamentum,] 
7. Whether a Seal, Subſcription or Subſignation, be neceſſary to a 
Loft-Will or Teſtament. 


Aft-Wills and Tefaments, as to their uſe, end 
and ſubſtance (though not as to the Solemnities 
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Re mm aftcr the World came out of Nothing : For no 
; - _*. , Tooner had Omnipotency ex mibilo created a 
World of All things, but ſome of theſe All things fell in the In- 
fancy of Time diltributatively into diſtin& Proprieties, proporti- 
onably, as that Bleſſing, Gen. 1. 28. entailed on the Creation, 1 
took effec. Propriety, in Contra-diſtin&ion to Community could 
not originally be,. until there were ſome in Being 3 not as Joynt= 
| Tenants, or as Tenants in common, but as lawful Proprietors, 
| > B diltin&& 
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diſtin&t from 4dams concreated Dominion over all the Earth : 
Which not ſo mich by any Righe oF Primozcuitare, as by a Deed 
of Gift or free Donation he had ab 3nitio, a Legal Title unto, Gen. 
1. 26,28 Which afterwards in a Tight Lime of SucetNMivn , and 
by way of Afigmentation to their Conquetts in ſkbdaing the Earths 
deſccnded to'His Poſterity. Before which time; all things were, 
without Diſtintion, common to all, as living vpon one and the 
ſame common Stock and Patrimony : Yct afterwards by Occx- 
pancy ( as thoſe who inhabit Vacancies ) choſe their reſpeQive 
Territorics in a way of peculiar and private Dominion, Which is 
the more conjecturable from Abel's _— Sheep and Cattel, and 
conſequently Paſtures of his own : As alfo from Cair's having 
Plantations, and couſ.quently Lands that were his own, and ſpe- 
cially in the Land of Nod, where he built the City of Enoch. 
After this (as Foſephus reports) came Exchanges, Buying, Sel- 
ling, Weights, Meaſures, Judges of Covenants and Contracts, 
with Bounds and Limits of Land, into uſe and praRtice. And, 
when of all the Families on the Earth, only Noah with His ap= 
peared above water, we tind the Earth dividcd by his Policrity., 
fome Ages after the Floud : For by Faphet were the Iſles of the 
Gentiles divided iu their Lands, Gen. 10. 5, 25. Cbam and his 


Poſterity poſi fled themfelves of the South and South-weſt parts 


of the World, as Shem did the Eaſt, as far as to the Indies. It hath 
been alſo received by Tradition, That Noah, as by command from 
God, revived this kind of Diſtribution, or private Dominion, in 
the 939 year of his Age, being 320 years after the Floud, and 
conhrm'd it by Will twenty ycars bcfore his Death : And (ac- 
cording to Euſebins and others ) delivered it a little before his 
dcath into the hands of Shem his Son and Heir. It 1s likewiſe 
evident from Sacred Records, That Wills and Teſtaments, and 
Donations Mortis cauſa, which are quaſi Teſtamenta, were in uſe 
among the ancient Hebrews , Deut. 21. 16. Inſtances whereof 


we have not a few among the old Patriarchs, who conveyed their. 


Eſtates from one to another in a way of Tcſtamentary Alienati- 


ons: Thus Abraham , if he had died without Iflue Male , had- 


made Eliezer his Heir or Executor, Gem 15. 2-3+ which Iſaac af- 
terwards wasz Abraham having in his life-trme diſmiſſed his 
other children only with filial Portions , Gen. 25+ 5:6 Thus 
Faze, when Eſau (like others of. his Poſterity) took a liquid way. 
to difinherit hunſclf, appointed Facob as his fole Heir and Exe- 
cutor, Gen, 27. 37. who likewile in his Will bequeathed fo his 
Son Foſiph (over and above what:he gave his other Children) 


certain Lands, which he got jure Bl; , from the Amorites, Gen... 


48.22. Hence therefore it is very demonlttrable, That Teftamcnts 


and Laſt>-Wills, as to their uſe., end and ſubſtance, had their 


Oripination 
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Origination from the Fus Gentinm, as the Produdt of Fug Natw- 
rale, which gave Being to that which w2 now call Domixion, Or 
Property, and conſequently to Aljenations, under which Genus are 
comprized Leaft-WWills and Teſftaments, as a Species thereof, which 
notwithſtanding have fince received their Forms and Solemnitics 
from the Fus Civile, * which requires ſeven Witneſſes to a Teſta- 
ment, when as the Jus Gentizm is ſatisfied only with two. * In 
the Interpretation whereof, every Laſt Will is a Tcttament : For 
which Reaſon, that Priviledge of inſtituting Executors in Cod!i- 
cils, was not denicd, in certain caſes, to ſuch as were of the Mi- 
litary Profeſſion. * So that as to the Fus Civile, there can no more 
of Wills and Teftaments be aſcribed thereunto, than the reducing 
them into ſeveral Forms, under the Qualification of certain $9- 
lemnities : And as to that part of a Laft-Will and Teflament, 
which refers to the bequeathing of Legacies, it is evident , that 
the uſe and pradtice thereof was formally introduced by the Law 
of the Twelve Tables. * Thus Wills and Tcltaments, as to 
their Subſtance, are of the Fus Gentizm ; But as to their Solemnt- 
tier, of the Jus Civile. | | 


(a) Licet Tefta- 
mcenrum cuin aJ- 
ze<Qione Solenni- 
tatum, dicatur 

Jur. Civitis. L 4. 
t. de Teſta. ip- 
ium tamen Te- 
ſtam. dz fe ms 
p'iciter, > de 

jure G-entium, 

Nam <o iplo_ 
quod Gentes efle 
ceperunt, di!po- 
nebant de Bunis 
ſuis poſt mortem» 
Ut legitar in Ve- 
tzri Teſtamenro 
de Antiquis Pa» 
tribus. Barr. in 
I. 29- interdum. 

F.d-c Condi ind. 
nu. 7-& Gror. de 
Jur. Bell. 1.2.c.6. 


nu. 16. viz. Quanquam Teſtamentum, ut AQus alii , formam certam accipere poſlit 3 jure Civili, iptla 
ramen ejus ſubſtantia cognita' eſt ''Dominio, '& ed dato y Juris Naturalis , &c- Alienatio autem in mortjs 
eventum , ante eam revocabilis , recento» interim jure Potudendi & Fruendi, «Rt Teſtamentum=— Grot, ibids 


& Gloſy inl. r- De Acquir, rer. Domin. & Barr. in Rub. De Acquir. heredir. 


(b) Bart. in did. \, inter- 


dum ns 7. & Barth. Romul. ſuper |.'nemo poteſt. . de Leparum 1. un. So. ia Rep, DD. Vol.' 4. fo.152. Er 


ur conc 
de Millar. Teſtam. 
in Repet. DD. Vol.4. f. 4. 


2. A Teftament is a juſt Sentence of our Will, touching what 
we would have done after our death, with the Appointment of an 
Executor. _ * By exchanging the words | Fuſt Sentence, ] into the 
words | Lawfal Diſpoſing, | is given the Detinition of a Laft-Will: 
* Which (the Appointment of an Executor being omitted) detines 
a Cadicil. '* An Execxtor and a Loft-IVitt or Teftament are ſuch 
Relatives, as the one cannot be.without the other. ®* Inſomuch, 


that although much be written in the name of a Will, many Lega- 4 


cies bequeathed, and ſeveral things appointed to be done; yet if 
no Executor be diſtinctly named, or the Office or Duty of ſuch 
perſonally and ſufficiently expreſſed or implied, it is no Laft-1/3ll 
or Teſtament. * Thus, as a Teftament isa Fuſt Sentence} ſo a Laſt- 
Willis a Lawful 'Diſpoſing, touching what we would have done 
after our death, with the Appointment of an Execytor 3 and a Co- 
dicil is the ſame, but without ſuch Appointuent of an Executor 3 
which in truth is the very foundation of the Teſtament, whereof 
the Nomination of an Exccutor, and the Faufta Voluntas of the Tc- 
ſtator, are the two main Eſſentials. * | 


udunt Communiter DD, in 1. ex hoc jure. M. de Juſt.'& jur. & ib. per Jaſon. (c) L. Militis CoJicil- 
(d) L. verb. Leg.12. Tab. de Verb. ſign. & Pctr. Crif. tuper Rub. de Legat. 1+ nu. 47+ 


Ce) L. 1. leTeſt. 
& Inſt. dr Leoal!. 
6. an bzredis, & 
I. pen. ver. Cat- 
burnius. &. de 

isquz in Teſts. 


e. 
(f) Mantic. de 
ConzcEt. ult. vo!, 
lib. r. rit. 4. 
(8s) Ibid. rir. $, 
(h) L. 10. ﬀ&. de 
jur, Cod. & Plow. 
Cm. 185. in 
Wooimward & Darts 
cy's Caie. 

(i) Inſtit. de by- 
red. 1.1. 1.2 & 4s 
Vulg. Subſtir. }. 
herd. pelam. R, 
de Teſtamen!, * 
Brook. tit. k x: 
CU? «2.9. . 
(k) L: ante ha:e. 


dis. Ift. de Legat. & 1. proxime, . de bis quz in Tefta. delen. Teſtamentum proprie dici avn putett, 


ubi Inftitutis hzcedis abcft. dit. L. pro>ime, 
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(1)Lefus de juſt. 
& jure, 1-3. C-19+ 
IDub. I. nu+3» 
(mw) L. Mi'iris 
Cudicillis, tt. de 
Teſta. Mitir. & 
G 0f, jþ}C rw 
Militis Codiciilis 
ad Teſtamentum 
F:Ctis, etiam 
Hereditas jure 
directo vidtetur 
dari : Licet le- 
cus fit in Codi- 
Clilis Pagaiis. 


in) Heb» 9.150. 


3. A Codicil in the chief Conſtruction and Intendment of 
Law, is either for the Explanation or Alteration of ſomething in, 


- or for Addition of ſomething to, or for Subtraction of ſome- 


thing from the Teſtament. There 1s this further uſe alſo of a 
Codicil, and it hath this force in Law, That where-ever it is 
added unto a Teſtament, wherein theTellator declares, That he 
will have the Diſpoſal of his Eſtate to be in force, either in way 
of a Teſtament, or Codicil, or whatever other way the Law al- 
lows : In that caſe, 1f the Teſtament to which ſuch Cedzicil is an- 
nexcd, afterwards prove or happen to be invalid as a Teſtament, 
that is, as to the appointing or conſtituting of an Executor, yet 
it ſhall ſtand good as a Codicilz and accordingly be obſerved as ſuch 
by him who Adminiſters to the ſame. * And although in a Codicil 
regularly Executors may not be inſtituted, or primarily appoint- 
ed, ſaving only in the Codieils of Souldiers, by Law thereunto 
ſpecially priviledged, and that only in certain caſes; yet even in 
Codicils, Exccutors may be ſubllituted , or added according to 
the will and pleaſure of the Teſtator, ® 

4+ From the precedent Definition of a Teſtament ,” the Legaf 


Anferences are principally thele fix : viz 1. That a Teſiator in 


his Will may not command or - order any thing againſt Ju- 
ftice, Picty, Equity or Honelty. 2. That it be full and parte& 
without dcfe& or imperfections, either in reſpe& of Solemni- 
ty, or in reſpect of Will and meanivg.. 3. That it ought to: 


| be adviſedly and deliberately made, and not abſq; animo Teſtand;. 


4. That the Teſtator at the time of making the Teſtament, as-he 
ought 'to be compoy mentis 3 1o alſo to be ſui juris , in reſpet of 
what he diſpoſcth in!his Will. 5. That his Will be Independene 
and Voluntary,or without the leaft.cixcumvention,fear, fraud, flat- 
tery, coaCtion, ot dependanee-on the will or pleaſure of any other. 
6, That the Teſtament being Ambulatory. in point of Will-ſo long 
as the Teſtator lives, is not of any torce or validity until his de> 
ceaſe, =: « Wo TR 2 V0 CC IDGHE IEEE | 

5. A Teſtament is frequently called a J/78,' or Laſft-I/71 for 
thele words are commonly Synonymous and promiſcuouſly uſed : 
yet the current Opinions; Fhat they underſtand them moſt pro . 
perly, who limit a Fll-only to Land, and: a Teftament only to 
Chattels, requiring Execators, which a. Will onlyor- Land doth 
not' require : For- where Lands-or Tenements orily-are deviſed by 
Writing, this according to the Common Law, albeit there beno- 
Executor named, ſhall properly be called a Laft-I/ll; and where 
it concerns-only- Chattels;a- Teſtament. Such a Teftament-as where- 
to the Appointment of an Executor 1s efſentia}, doth properly re- 
fer to Goods and Chattelsz. for Lands, by vertue of the Starute, 


may. be dcviſed by a Will in writing, where no Executor is 


named. 
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ParT 1. *' Of LaſtWills and Teftaments. 5 


named. A Teſtament taken ſtrialy, according to the Definition 
thereof, differeth from a Laſt-IFill, * yet not as oppoſite thereto, Co) DO: 8 
but only as the Species differs from the Genus 3 for. every Telta- LE 4 
ment is a Laſt Will, but every Laſt-IFill is not a Teſtament. A. , 
Laft-WWill is a general word, and aprces with each ſeveral kind 
of Laſt-IVills or Teftaments : ? But a Teſtzment properly lo called, $0) KY ubi. 
is only that kind of Laſt-J/il whercin an- Executor is ap- * 
pointed. 

6. Whether the word [| Teftamentum | be a Simple or a Com- 
pound word? Whether Simple, as Ornamentum , Inſtrumentum, 
Calceamentum, Paludamentum , and the likez or a Compound of 
Teſtatio and Mentis, is not of any fuch Cogent interelt either to 
the Theory or Pradick part of the Law, as to be much inquir'd' 
into? Such as define Teftameytum to be Tiftatio mcntis, * feem I tongs Com. 
indeed rather defective in the compleat Definition thereof, than 04.5 6. 
miſtaken in the Allufion to the thing they thereby aimed at : Nor peorum ett Ter 
are they duly reprehenſible, who framing a genuine Compoſure Covar. in Rub. 
of words, do only miſexactly call it a Definition, when all their I 
deſign thereby was, only to allude to the main Effential of the | 
thing, rather than to adapt any adequate Definition thereof, ſpe- 
cially where there is ſuch a quadrate Analogy between the word. 
and ſuch Etymology thereof, as to the thing fignitied thercby : 
And thoſe few, who will not have it to be a Compound word, 
but Verbum vel Nomen Simplex, * ſcem therein to affe@& rather a (*) Aul- G11 
Singularity of Opinionative ContradiQion, than any »ways to $:rv. Sulp. & \ 
fatisfation, Corroborate their Aﬀertion by any Reaſons or Proof, RR Ong & 
other than the ipſe dixit of their own Authority : So that where 
we find it faid, That Teftamentum is Teſtatio ments, it is to be (2 Th-oph. 
underſtood in reference rather to the Etymology and Explication 0:4. 6. 1. & 


of the word, than to the Subltance of the thing it (elt. © Tootoc Hu 


| & Ant. Burgos 
in Rub. de corftitut. num. 126 ubj. Tſta Etymologia eſt vera , ſel impropriaz quia non [cum us 
iaſitutione ] at dicunt -DD. in l. r. fs-de Teſta. &  Aret. da L 2. t.. de Legat. I, 


———————_— 


7. Although the juſt J/3ll of the Teftator, and the Appoint- 
ment of an Executor, be the very Conſtituents of a Teſtament, 
yet by the * Civil Law it was held but an Imperfe& Teſtament, 5, LO _ 
unleſs it had the Solemnities of Sealing, or Signatiqn, and Sub- Qum eſt, qued 
ſcription of the Teſtator, and ſeven Witneſles thereunto ſpecially DIC 
required : And all this (except making the Teſtainent it felf) to un f2nis, quod 
be done at one and the ſame time; only with this ſalvo, That —_—— __ 


ir caſe the Teſtator were not Literate enough to ſublcribe, then T-ſtamentum 


perteAum_oppa- 


that defe& might be ſupplied with an eighth Subſcriber in his vir non_ſignato, 
. hac- ConſultiCe 


ſtead : =». Provided, That no Teſtament Imperfe& by reaſon of {; 6. non 


| ſu>[Criptum. 
Col. de Teſta, (u) Teſtator neſciat Literas Okavum achibere Teſtem. 1, cum Antiquitas, Cad. de 
L<ſtamentis. | 
fuch 
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Of Laſt-Wills and Teſtaments. PA RT 1, 


(w) L. haccnn- 
ſult t1m4s C:d, 
de Teſta. & ibi 
glol. mag- & 
min. & |. qui 
Teſtamencum 

f. de L., Cornel. 
de Fails. Ubi 
in ploi. min- 
T-ſtamentum 
Scriprum iplo 
juce Nullum, fi 
ncn (ic f1gna- 
tum. Ibi in gloC. 
min. in 9ict. 1. 
& Sebas Mountic. 
de Inventario. 
Q- 23. nu. 217- 
(x) Le 2. C2d. 
de reb. alie. non 
alie, per Accurſ, 
de Fiucejull. [5 
Lucius De Teſt. 
Milit. & L. Tri- 
bunus. $ ulr- 


(y) Oth.. Exc. 


Cap. 2+ 
( z ) Farinac. 


ſuch Solemnity, ſhould run. in prejudice to the Teltators Chil- 
dren but that ſuch ImperfeF Teftaments , whether JYritten or 
Nuxcupative, ſhould be good and valid as to them. * And al 
though a Seal in Conſtruction of Law, doth imply both a con- 
ſent in him that athx*d it to the Inſtrument, as alſo a confirma- 
tion of the things therein contained 3 * yet with us it is not ne> 
ccliary, though expedient , to a Teſtament, which is not pro- 
perly and legally a Deed, to which a Seal is eſſential, though it 
hath the force and vertue of a Deed: 7 Nor is the Teſtators 
Subſcription, which reſpeAs ratherghe Proof, than the Subſtance 
of the Teſtament, * abſolutely neceſlary thereunto 3 becauſe upon 
other due and ſufficient proof, it may be good without it. So 
that a Teſtament may be valid, without either Seal or Subſcripti- 
0x, becauſe the Subſtantials (as aforeſaid) of a Teſtament, do 
principally conſiſt in the juſt Fill of the Teſtator, with the Ap- 
pointment of an Execator- * A Deviſe of Land, without Seal, 
or Name, or Mark, is good, if the Teſtator agree toit. * The Sta- 
tute that impowers to make a Will of Lands , ſays nothing of 
ſcaling, only it muſt be in writipg, 


D-cif. lib. 1. Decif. 45. nn. 4. (a) L- 1s c. de Teſta. & Signors de Homod. ſuper 1. fi E20- f. de in» 
zuſto rupt. Teſta, nu. 31+ (b)) Pcrk. 476, 477+ March, 206. Þl. 245, 
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Pant Of LaſtWilsand Tiſtaments. 


Car ki 


Of Teſtaments and Laft-Wills , wore ſpecially cont 
der a, 


1. Of the ſeveral Diftinfions or kinds of Teftaments, whiob the 
Law takes moſt notice of« | 

2. Of the Diviſion of Teftaments among the Ancient Romans, 
aore of leſs moment im the Law. 

3: The difference between Jus Gentium , Jus Civile, and Jus. 
Canonicum, 3z# reference to Teſftaments. 


I. He Diſtin&ions- of Teſtaments, which are the moſt obvj- 

ous in the Law, are principally three 3 witha threefold: 
Subdiviſion to one Member of the lait Diſtin&ion, as allo to that, 
which for want of the Appointment of an Executor , may re- 


tain the name of a Laſt-Will, when it cannot properly be called' . 


a Teſtament. Firſt therefore, Teftaments are faid to be either So- 
lemn or. Unſolemnu» * This, though the firſt and greateſt diſtin- 
&ion of Teftaments, yet of lealt force and uſe with us here in. 
Evgland. Secondly, Feſtaments are cither JYritten or Nuncupa- 
dipe+ * Thirdly, They are cither Priviledged or Unpriviledzed, 
* Of Priviledged Tecftaments there are three ſorts, whereot ſome 


_ are called Military Tcſtaments ,. or ſuch as are made by Soxl- 


diers under certain Qualifications: Others are ſuch Teſtaments 
as are made only among the Teftators own Children. And of 
the third fort, are ſuch Tetaments, as are made to Charitable 
and Pious uſes, But in caſe there be no Exccuror nominated or. 
appointed , nor the office 'of ſuch perſonally. and diſtindly ex-. 
preſs'd, or ſufficiently implied, then it may not properly be cal- 
led a Teſtament, yet it ſhall retain the name of. a Laft-I/ill, which 
comprehends one of theſe 3 wiz, cither-a Codicil, ora Legacy and; 
Dcviſe, or Gift in regard, or by reaſon of death, 

2. Anciently there were three ways of Teſtamentification, or. 
three kinds of Teſtaments, whereof ſome are now totally laid 
alide, as obſolete and quite out of uſe 3 others yet praQicable, bue 
1n part only; and others wholly retain'd. in their full uſe and- 
practice, though not with us, where the 7us Gentium, abliract«- 
ed trom_ſupertluous Solemnities, in this matter: prevails. One of. 
theſe kinds of Teſtaments, was that which was made Calatis Cor 
m1itiis in times of Peace : Another, that which was made in ”ro- 
cainctu, Or 1n times of War, ſpecially. when about to engage the 
Enemy in fight, And the third, that. which the Ancients call'd, 


per. 


(a) Hac conl!- 
r {ſima. Cod. de* 
Teſts. & 1. r. ffs 
de injuſt. rupt.% 
irrit. t« {ta. : 
(b) Mynfing- In- 
ſtir. de Teſta» 
ordin. 6) f:1. 

(c) Mantic. ubt + 
ſaprzz 1.1. tit. 57s 
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Of Laſt-Wills and Teſtaments. Pak rL 


Porn 


C 4 ) Luſtirs in 
G1.8& 2. de Teſts 


in Inſt, Jur.Civi!, 


Au's G:', on SL 
Co 17s 


Ce) Hoc cum eo 
quod nunc M:1li- 
tare appellamus 
aliquid baber 
commune, fed 
cum eo idem non 
eſt, quippe quod 
illud (rt m.ulto 
Antiquius, etiam 
ant? Iegem 

12 Tz « rece- 
prum Ca', 
Lexe v rb. Tcſta- 
menti, ne 5<+ & 
Plurarch. in Co- 
riola. cum aliis 
Jufs 6. T's de 
Teſta. vordine 8% 
Aul. Gel'. ubi 
ſupra. 

(f) Juſt. in dia. 
'$. 1. & Tholo. 
Synt. jJUre |o 42. 
C- 3+ DU 3. 1 


per Es & Libram. * That which was made in times of peace, 
was done in preſence of the Roman Aſſemblies, when conven'd to- 
gether by the ſound of the Horn or Cornet, for the making of 
Laws, chuſing of Officers, and the like : Teſtaments fo made, 
were done with all their due Solcmnities, whence they were cal- 
led Solemn Teſtaments. Such as were made in times of War, (pe- 
cially when about to put themſelves into a poſture of War for 
.acual fight ; and before they girded on the Sword, they dectar'd 
theit Wills in the Audience of three or four Witneſſes : * Whence 
it may probably be preſumed, ſuch Teſtaments were only Nun- 
cupative. That which was called per es & Libram, was made 
-only at the Emancipation of a Family 3 and ſo called, becauſe the 
cuſtom then was, to pay money by weight : For at (ſuch Eman- 
cipations, the Teſtator did abdicate and renounce his Goods by 
way of a fcigned and imaginary kind of ſale, to him whom he ap- 
pointed for his Heir or Executor 3 who by the Agency of a Li- 
bripendent , or Officer of the Ballance, did in the preſence of five 
Witneſſes, all to be of full age, and Citizens of Rome, pay money 
by weight, in conſideration of ſuch fiitious Rendition. * Which 
money in truth was no other then ſuch Metal in the Bullion or 
Maſs, as was current among the Ancients to be paid by weight 
In all matters of Alienation. $ 


Titu!is U'piani tit. 20. Iſlius Teftamenti Solennitas apponitur in hec verba, viz. In Tefta- 
-mento quod per A: & Libram i 


fir, Duz res aguntur, Familiz Emancipatio , Teſtamenti Nuncupatio. 


Nuncupatur Teſtamentum in hunc modum , Tabulas Teſtamenti renens Teſtator, ira dicit, Hzc in his Ta- 


bulis ceriſve ſcripta ut iunr, ita Do, ita Lego, ita Teſtor : Quirites , vos Teſtimonium przbetote, 
"Nuncupatio $« T«Ratio vocatur. U'p. c. Inſt. 20. quod & ab. l{idors I. 5. Etyme c. 240 


CaF» Zo 


(hY) Birth. Ro- 
maleus (ip rl. 
nemo potct. ff. 
de Legate $3. nu» 
87. in Reper. 
DD. vo'. 4. fol. 
1$2. nu.$;. 

(i) L. hac con- 
(ultifiima. C9 » 
de Teſta. ibi 
glof,nmar  K mire 
(k)Man , {re cos 
ult.vol.!'.6.titc3. 
nu.y in fin. 

(1) C. relatum. 
de Teſta. Anto. 
Burg s inc. quz 
Eccleltizrum. De 
Conftir. nu. 205, 
in Reper. DD. 
Jur. can. v'. 2. 
Fol. 15t. i » 
+208. & c. cum 
«fl:s de Teſta. 
Cm) Mint. ubl 
{up. nuv.10. 


3Z 
(eg) Plin, lib. 5 


3- The diflcrence between the Law of Nations, the Civil and 


.the Canon, in reference to Teſtaments, doth not reſpeA fo much 
.the Subltantials as the Circumſtantials thereof z not ſo much the 


Subſtantial as the Probatory part thereof: Albeit there are that 
aſhrm, That by the Civil Law the number of ſeven Witneſſes 
is the Subſtantial Solemnity of a Teſtament, * By which Law 
an eighth Witneſs is alſo required, in cafe the Teſtator be fo illi- 
terate,'as not of ability to ſubſcribe his name, By the ſame Law five 
Witncfles were required to a Codicil. All which were to ſubſcribe 
their names, and athx their ſeals to the Teſtament, i By the Fas 
Gentium two Witneſſes are (ufhcientz * As alſo by the Canon Law 
in all Tctiaments to Piows Uſes, and in ſuch as relate to matters 
merely Secular three Witneſſes 3 whercot one to be the Miniſter 
of the Teſtators Pariſh,or ſome other Ecclclialiical perſon 3) Which 
practice of two or three Witneſſes for the due proot of a Te- 
ftament ( if without jult exception,) doth not only prevail 
with us, but as Reform'd by the Canon Law, and as warranted 

by 
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by the Law of God, and introduced by the Fur Gentizem, doth (m) Mant. 


now alſo prevail at the Civil Law. * We 


FRY FY FW + 4. - =_ 


CHavÞ. Il. 


_ Law onh. 


1. What ſolemn Teftaments are, and wby ſo called. 
2. What the Law chiefly intends by Teſftaments unſokmn. 
3+ In what caſes unſolemn Teftaments are tolerated by Law. 


I BY the Solemnity of Tefiaments, is underſtood a certain 

} form introduc'd by the Cizz!. Law, to this end, that the 
Juſt Will of the Teſtator may not'remain as a Now Conſtat after 
his deceaſe :/ * The which Selemvity nat being obſerved, the Te- 
ftament is' thereby: xendexed as impetieR and null. * So that by 
ſolemn Teſtaments , are here meant fuch, Teftaments as are made 
with all thoſe Solemnities which the Gzvil Law requires: And 
they are principally theſe fix 3 viz. x, That the Teſtatnent be made 
in ſcriptis.. 24 That the Teſtator do ſign and ſcahthe ſame.-3. Thar 
the a&,of making and expediting}.the :Willit ſalt; be all done at 
one and the ſametime, ſaving only fuehIntetvals; as the-weakneſs 
of the Teftators condition.necefarily tequires 4. That the Te= 
ſtament be acknowledged as ſuch, and publiſhed by the Teſtator in 
the preſence of ſever-Witnefſes © 5- That all-theſe Witneſſes be 
thereunto ſpegially. called, requeſted abd. required tobe perſonally 
preſent for that very iendand>purpolt. ' 64: That all theſe Wit- 
neiſes do feal- and, fubſcribe.the Tettament dp publiſhed as afgre- 
ſaid, by the: Teſtator in their preſence, ['* All which Soleminities 
were required bythe. Civil, Law, as almoſt cſcntial:to'a Telta- 
ment, though in truth ſome of them refer rather to the/Probatory, 
than the Subſtantia} part thereof.. And hereof we .have.nd'uſe 
here in England, being not oblig'd to any. of thoſe Solemnities, 
* ſaving only to that 3 ſcriptis , when Lands or Tenements are 


— 


bi 


Of Teſtaments ſolemn and unſolemn, according to the Ciuil 


(a) L. hac cor- 
ſult. in fin. c. qui 
Teſta. fac. poſl. 
& I. ult. c. de 
Fideicom. 

(b) Ls hac cone 
(ultis c. de Teſta. 


(c) Teftes Claſ» 
fect, id eſt, Loe 
cupleres & inte- 
grz opintonis & 
hlctewCynn. 
1.9. Comment. . 
C3» N. I» Qui 
{12nardis Teſta- 
mentis olim ad» 
hiberenty; cos 
Calv. Lex. verb. 
Teſtec, 

(d) Teſtium of- 
cio fungi dicun=- 
tur in Teftamens- 


deviſcd. : PINA tis. qui figilla 

| imponunt. Goth. 
; | in Not. ad 1. 9. 
c. de Teſta, (d) Tradt. de Rep. Angl.1. 3. c.7. & Lynw. Conſt. c. Statut. verb. probatis, Lit. de Tefta. 


I. J- & B:att. de Leg. & Conl. Ang. 2s Co 25» 
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hp ho Of Laſt-Wills and Teftaments. Parr I. 
|} 2. Unſolemu Teſtaments, by the Intendment of Law, are no 
uþ other then ſuch Teſtaments as: wherein the ſaid Solemnitics are 
uk wholly omitted : And ſuch are our Teſtaments,not requiring above 
i two ſufficient Witneſſes;-in conformity to the Fur Gentium-and the 
C) Man. ubi Canon Law in that point ,* and ſaving in a Deviſe of Land, as was 
--108p bag of aid, whereia writing is. alſo neceſſarily required, and that it be 
Ut (2) Star. H.8: made in the Teſtators life-time: * Yet the Teſtator hath his li- 
I _—_y berty to make uſe of what other number of. Witneſſes he thinks 
| add fir, and may: defire their Subſcriptions3 yea, for the better Pre- 
| coramduobus Vention of Fraud or Forgery, and ad majorem cautelam, may detire 
ih Ie. their Subſcriptions to every page of the Teſtament :. Fut as to this 
[7 ga. fell joe the Law lays no obligation upon him. 
F | ; Civili utanury ſtemme reputatur —»-- Joan. Baptiſt. Sup.t.ut. vim. EF. Je. jult.'& ;ur. in Repet. DD, Vol. r. 
| m6 x 
l. 3. Although the Civil Law is ſoexaQt in requiring ſuch $9- 
| lemnities to the perteion of a Teſtament 3 yet even by that Law 
f there are certain ſpecial Caſes wherein #nſolemn Teſtaments are ; 
Fi} not only tolcrated, but alſo: admitted and allowed for as good pz” 
- vin and'«feQval to: al intents and- purpoſes, as 4b they: had been ex- Fe 
| a&tly circumftantiated with all the Solemnitics: aforeſaid 3 adtnit- ot 
if ting therefore, That not only'the juſt number -of ' Witneſſes, which of 
it that Law calls ſeven, but: alfo their being; ſpecially and freely re- = 
i queſtcd by. the Teftator- to that end and purpoſe, with all the ors 
4 i | other Solemnitics, were (as the Learned Bartel. and others affirm) "4 
|, ſuch Subſtantials of a Teſtament, as that without them it could . 
| | Day dee he” - not be a Teſtament at all; * yet inaſmuch as tbe' deſign of that Go 
| þ de Legat. 1-in Law, was not- thereby ſo much to induce the effetice of a Tefta- 2 
| prin. ne Ment, a toprevent ſuch deceits-and*frauds as' are incident there- " 
a! | eſſc Com. Opir. to, i-it doth validate all priviledg'd Tcſtaments, ſuch as Mi- WE 
[i | & in L. ac ©on- litary, #nter Liberos &-ad Pior uſus, notwithſtanding their defe& he 
M | x Wh ul of ſach Solemnities, as eftetually as any ſolemn Teltaments what- be 
4s wulzus ſup. die... VET» T'O which mayalſo be added, fuch Teſtaments asare mads 'Þ 
' L. meſo poteſt. Fr publiſbed im the Pprefence of the Prince or Supreme Magiftrate, F; 
j (k) Calv. Lex. * as Supplementary to all defects of Legal Solemmnities; And like- £5 
Y 5 + grey wiſe ſach Teſtaments as: are 'made-ijn times:when , and places - 
y raturaliter nu. Where the Plague or. PefliJence doth» rage 3- ſuch being compared 7 
4 25. de ULCEP: to. Military Teftameuts, in that- God at ſuch times ſeems to Pro-- X 
I Pract. claim . Wat. againft mens. ! | 3» | NR | ; 
F' Quem refert. - 
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ParT 1. Of LaftWills and Taſtaments. 11 


C4. I 
Of Teftaments Written and Nuncupative. 
1. Teftament Written, what ? | 


2. Difference between Deviſe of Lands and Bequeſt of Goode. 
3. Lands of Burgage tenure, and by Cuſtom deviſeable, may paſs 


Nuncupatively. 
4+ Naming Executor not neceſſary in @ Will only for deviſe of 
Lands. 


5. Notes taken in writing ſufficient for deviſe of Lands. 

6. Teſtament Nuncupative, what ? | 

7. The TVill whether Nuncupative or Written, in caſe the Exe- 
cutors wame be omitted out of the writing ? | 

8. Law Caſes relating to this ſubje@t. 


is committed to writing. * By which words are excluded () Mynd, Soft 
ſach Teſtaments as arc afterwards put into writing, For being firſt $:4 cun — 
made by word of mouth, they fiill remain Nanczpative, notwith- 
ſtanding the reducing thereof into writing after the. Teſtators 
death. * Among other. advantages that a Teltator hath by a /Vy=Fibid. $. 
written Will, this is one, that he may conceal the Contents there- (c) L. hac con- 
of-from the Witneſſes, © which in a Muncupative Will he cannot f* £24 Te Te. 
do. And it is ſufficient, if taking his Will in his hand, hefay unto (4) Auth. & non 
the Witneſſes, This is my Laſt-Will and Teſtament 3 or, herein is $24 co 
contained my Laſt-Will; or other words to the like effec, 4 ibid. 

2. As touching the diſpoſition of Land of Inheritance by Will, 
if it benot fully written before the Teſtators death, fo far at leaſt 
as concerns the diſpoſition of the ſaid Land, it:may not be for that 
part made good by reducing it to writing after the Teſtators death 3 
but as touching Goods and Chattcls it may. © Nevertheleſs, if gh mg —__ 
it be wricten before the Teſtators death, though it be never brought 
nor read to him after the writing thercof, yet it is good enough z 
and that not only for Land, but alſo for Goods and Chattels, pro- 
vided that there be an Executor named. * And this ſhall be a ©) 5 HE. Dyer. 
Will in writing, and not verbal only, yea though it want the ſub- *** 
ſcription of the Teſtators name. * For many cannot write at (#) 9c: Exec. 
all, and ſome want hands: Nor is the ſubſcribing the name of the © 
maker, any eſſential part of the Deed, much leſs of a Will, which 
needs not ſealing as a Decd doth.. | 

3- Lands and Tenements deviſcable by Cuſtom, may paſs by 
a Nuucupative Will for any time whatlocver for ia_a Deviſe ot 


CY __. Lands, 


I, A IWritten Teſtament is ſuch, as at the time:of making thereof 


- OfoLaſtWilts arid Teftan@nts. 


ew. MT” 


| ART. F; 


(h) Swinb. part. 
1. $ 11.1.5» 


(1) Stat. H.8. an. 
EYL Co I, ; 


(k) Aymon Cra» 
vette (uper Rub. 
de Legat. 1. in 
Repet. DD. vol. 
4+ fol» 26, nu.33» 
Bald. in L. & in 
FE; iftla Col. 2. 
Cod. de Fidei- 


£Com-s 

(1) 6. Ante hz- 
redis, Inſt. de 
Legat. & $. in 
primis. Inſt. de 
Fidejcom. hered. 
& L. proxime $- 
penulr. De tis 

uz in Tc ſta. 


celent. (m) Le A 


Lands, Tenements and Hereditaments held in Burgage-tenure, it 
is not neceſſary that the (ame ſhould be written, becauſe ſuch may 
paſs ſufficiently by Will Nzxc#pative, * becauſe fuch Lands 
were deviſcable before the making of ' the Statute of Ff. 8. enabling 
to deviſe Lands, Tenements and Hereditaments by"Will in writing 
in the Teſtators life-time, which cannot paſs by a. Nwneupative Te- 
ſtament or. Will without writing : i .Sq that Lands of Bur age- 
tenure, and by Cuſtom. devifeable may paſs 'Nuncupatively " 
though Lands of other Tenures are not deviſcable but by Will in 
Writing: | 

4. Thougtt the naming or 4ppointing of an Executor be. effen- 
tial to conſtitute a Teſtament os Laſt Will, yet-this properly refers 
only as to Goods and Chartels 3. for a' man may. by his Laſt Will in 
writing deviſe his Lands, Tenements and Hereditamnents, though 
he make no Fxecutors, becauſe. an Executor hath nothing to' do 
with the Freehold of Land. And this is more properly a Laſt - 
Will than a Teſtament 3 for a FTeftament, in a.proper and firidt 
ſenſe, is taken for the Inſtitution or Appointment of an Exccu- 
tor : And when: it is- tzken- onlyi for Teftatis-mentis, or the Wit- 
neſs-bearing- of a man's' Mind or 'WH, it cannot be termed a 
Teſtament otherwiſe than improperly, and ina large ſenſe : '*-For 
Contracts aud other FranſaQions,may-be the Tcitation of a man's 
Mind and Will as ſignificantly as' Teftaments : And. therefore 
whatever Inſtrument 4» Sciptit, or Nuncupation in Verbis-, be 
made in the name of a Teſtatnent,' if is as' ſuch) null and void; 
if there be no Executor' appointed :-* Only a Teſtament may. ( as 
ſuch) be valid and good, without'the expreſs Inſtitution or Ap- 
pointment of an-Executor therein, in cafe the Teſiator, touching 
ſuch Inſtitution or Appointment, diſtinctly: and poſitively refers 
himſelf therein to fome other certain' Writing made by him, -» 


ſſe toto, . de Hered, Tnftir. & 1. Irſtitutio, ff de' Condit. Iaſtit. & Jac: Mande!las. 


Super 1. x. i. de verb. Oblig. in Repet, DD. vol. 6. tol, 179.Qu.51- 


(n) Dyer in 
Cal, inter Sack- 
vile & Browne. 
(o) Ii » up.u't. 
vol. cujuidam 
Hantor. 

(p) L.nutu. in 
Pri'1. de Legac. 3. 
&B ri.i1ls nt. 
$1, de vat. 


eblig, 


5. If the Writer doth only take Notes from the mouth of the 
Teltator of his Laſt-Will, for the Deviſe of Lands, Tenements and 


Hereditaments, and afterwards write the ſame, but the Teſtator. 


dics before it be ſhewed unto him}; yet this is ſufficient for a Will 
in writing for the conveyng of Lands, Tenements and Heredita- 
ments. * Likewiſe it is ſufficient if Notes or Articles be made 
and read to the Tcſtator, though the ſame be not ingroſſed at large 


Or it1 form of Law until after the Teſtators death... * Alſo a Te- 


ſtator, whoby reaſon of ſome weakneſs or infirmity, hath totally 


loſt his ſpeech, may yet. even by bgns or nods, bequeath what- 


L egacics (Lands: excepted) he pleaſes. ? Yet note, that by fuch 
ſigns or nods, he may. not appoint an Exccutor z for that can 
only 
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only be done either Nauncupatively, or in Scriptis, and not other- 
wiſe. 5 And although it hath bren reccived as a common Opini- 
on, That in the caſe aforeſaid, Legacies may be bequeathed only 
by nods and figns3 * yet there are, and that. of Orthodox Au- 


- thority, wlioaftirm, That the Law which introduc'd that pra- 


Qice,: is ſince- repealed or correced by alater Law. © Notwith- 
ftandimg which, if the Teſtament be to Pious uſes, or iter Li- 
beros, though made at the Interrogation of another, only by nods 
and ſigns, the validity thereof is not on that account to be di- 


fputed. © 


in fundi, de Le-gat. r. 
vol, Ge to. glenu. 14: 

6. Teftaments are called Nancypative, when the Teftator with- 
out any writing, doth declare his Will before a ſufficient number 
of Witnefſes; * and ſuch Nancupative Will is of as great force 
and efficacy (except for Lands, Tenements and Hereditaments) as 
any written Teſtament. (10) Yea, this verbal, oral or Nancupe- 
five. Will, being after the Teſtators death reduced to writing, and 
having the Court Seal affixed thereunto, is of as good validity 
touching the diſpoſal of Goods and Chattels, as if it had been writ+ 
ten in the Teſtators life-time, * Such Nuncupative Teſtaments are 
ſuppoſed to be of the greateſt Antiquity, and far more Ancient 
than Fritten Wills, as being in- ufe and. practice before Letters 
were known, whereby to explicate the ſenſe of our minds by any 
diftinft .and figniticant words is Scripris. Pliny aſcribes the firſt 


Invention of Letters to the Aſſyrians : But if we will believe Arulus 


Gelbus, they were firſt invented by Mercarius among the Egyptians, 
from whom Cadmus (who lived 4. M. 1507. which was the firſt 
Sabbatical year) convey*d that Art out of Phauicts into Greece, 
whence the Grecians brought the firſt ufe thereof into Ttaly : But 
long before this were Wills and Teſtaments, as to their uſe, end 
and ſubſtance, practically known among the Patrigrehs 3 which 
by neceſſary conſequence could not be other than Nuncapative 
Teſtaments, 

7. Although many Legacies be made and written in a Will, 
and many things expreficd to be done, yet if no Executor be 


named in the Writing, only 4. and B. by word of mouthappoint- . 


ed to be Executorsz this ſhall not amount to a Will in writing, 
but to a Nuncapative Will only; 7 becauſe one eſſential part of 
the Will, (viz the appointing of an Executor) is omitted out of 
the writing. Nay, the appointing of him Executor , who is- 


named in ſuch a Note left with C. D. is no ſufficient making of an: 


Executor at all, * Nor is the appointing of any one by a doubt- 


fil and uncertain name, a ſufficient making either of an Execu- 
| tor. 


4 
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C. B. Ceſar an4 
Like's Caſe. 
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Hugh. Abridge 
Ibid. 


Brown and 
Brow:.?, Caſe. 
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M. Andert. Rep. 
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* Chattels and 
Leafes for years 
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deviſed by word, 
without any 
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tor or Legatary, * unleſs ſome other (ufhcient cixcumſitance doth 
make it plainly appear whom the Teſtator meant 3- fo tender and 
cautious is the Law of fixing the-intereſi of any upon mere doubts 
and uncertainties, 

8. A mantook Notes of a-Will of one who lay fick, and after- 
wards he:drew up the Will in writing, but the fick perſon died 
beforc it was ſhewed to him. Yet it was the opinion of the whole 
Court, that the ſame was a good Will within the Statute of 32 H.8. 
to. convey Soccage Land, Trix«6 E.-6. Dyer. 72, Sowas it ad- 
judged in q & 5 Eliz, in Hinton's Caſe, where Articles were read 
to the Deviſor concerning the diſpoſition of his Lands, and the 
Articles were written and: engrofſed after his death 3 and yet it 
was a good Will within the ſaid Statute of 32 H.8. 

' Aman intended Land to F. S. for life, the remainder to F.D. 
and before the remainder was written the Deviſor died. It was 
the opinion of the Court, that the ſame was a void Deviſe for the 
whole Lands within the Statute of 32 H. 8. becauſe that the one 
did depend- upon the other : But inthat caſe it was holden, that 
if a man ſciſed of two Acres, intends one of them to F. $. and 
the other to .F. D. and the Deviſe to one is written, but the De- 
'viſer dieth betore the Deviſe of the other Acre to the other is 
written: It is a good Deviſe for the Acre which is written, but 
' not for the other Acre. | 
B. brought Writ of Entry, in nature of an Aſſize, againſt his Fa- 
' thers Wife, The Caſe upon 'Evidence was this, viz. H. B. the 
Plaintiffs Father, and Husband of the ſaid Wite, being ſick at Lox- 
don, ſends for A.deliring him to write the Laſt-Will and Telta- 
ment of his Lands. A. deſires B. to declare what he would have 
his Laſt-Will and Teſtament to be, and who to be his Executors, 
whereupon A. wrote ſhort Notes of his Laſi-Will, and every Le- 
eacy, and who ſhould be his Executors, then retura'd to his own 
houſe, there wrote the aid Will in Order and Form, and there- 
with returning to the houſe of FH. B. within half an hour after 12. 
intending to have read the ſame unto him, was then told that the 
ſaid H. 5. diced at twelve of the clock juſt before. Whereupan: 
A. delivered the ſame to the Executors that were therein named. 
The Wife enters on the Teſtators Tenements, and what was de. 
viſed to her : The Son enters upon her, the Wife re-enters where- 
upon the Plaintiff brought his Writ. The opinion of all the Ju- 
fiices was, That it was a good Will in writing, according to the 
Statute of 32 H.$S. and declared their opinion on the Evidence 
given > Whereupon it paſſed for the Wite, and ſhe enyzoy'd- the 
Land. 

A Will made by one in his fickne(s, at the Importunity of 
his Wife, and for quietncls ſake, and to be ficed from her vexa- 

tious 


Parr 4h. Of Laſt-Will and Teſtaments. 


tious Sollicitations, fhall be interpreted as 
and conſequently not good. —— 

If a Tclitament be found written in the Teſtators houſe, but 
not known by whom, if this Teſtament be read to the Teltator, 
and approved by him, it is good. 

A. commands B, to write his Will, and therein to Deviſe to 
C. and his Heirs, the Mannor of D. upon Condition, &c..Af- 
ter the writing of the Deviſe, but before the writing of the 


made by Conltraint, 


Condition 4. dicsz the Will is void by reaſon of Imper- 


fecion. 


Ceo 24.3T 4+ 60, 
Dy er.73. 53+ 
Bruwnl. 1:44» 


A- man lies ſick, his voice is weak and Jow, he dcfires to - 


have his Will put into Writing : The Writer fits at a Table 


ſomewhat diſtant from the Bed wherein the {1ick lies, and does - 


not hear what the fick party ſpeaks, but. takes his words from 
another that ſtands nigh to him, and tone others then preſent 
that can prove. he told the Writer the very words of the ſick 


C0.3-31,32- 4-60. - 
Dy. ubi tupra, 
P.ow. 345. 32 K 
34 Þ. 8. 


party: This Teftament will not be good for the Devile of . 


Land. + 


A man. being nigh the point of death, deviſeth his Land by . 


word; another ſtanding by, does without his privity , know: 


Lean. 3+ 7% .. 


ledge or conſent, immediately put this into Writing betore (ſuch 


Deviſor died: This is held a good Deviſe of the Land. 
For a Devile of. Fee- ſimple, ic is not ſufficient to put it into 
writing after the Teſtators death ; But if when by word the Te- 


ſtator declares his. mind, he doth withal appoint the ſame to be . 
put into. writing, and it be done accordingly in. his life-time, it - 


Co. 4. 69. 2. 31. 
Perk. Sect. 47C. 
Dyer. 72. 63, 
Plow. 345» 


is aS good a Teſtament. and Deviſe of the Land, as if- it had been . 


written at the firſt, Soalſo is-it, if be- written from his mouth 
according to his mind, and his mind were to have it written, al- 
beit it be nat ſhewed or read to him afterwards. 


One gave Infixutions to have his Will made in writing, and - 


. At . - Mare. Caſe 433. - 
and made a Deviſe of itin Fee : And it was. held utterly void, 


to give his Lands.to one of his Sons for Life 3 the Writer miſtook 


and that it did not pals it for life, 


Co.3. 2Ts . 
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favour of the Teſiators Children. 


Ss 


CHnHavp. V. | 
"Of Teſtaments priviledged and unpriviledged. 


I. Teftaments priviledged, what and haw many kinds thertof. 

2. Military Teftaments, their Priviledges aud Antiquity. 

3 Teſtaments made in favour of the Teſtators Children, their Pri- 
viledges. 

4+ Teſtaments made for Good and Pious uſes, their Priviledges. 

5. Teſtaments unpriviledged, what. 


I. pn priviledged are ſuch as are qualihed by ſome ſpe- 

K cial freedom or benefit contrary to the common courſe of 
Law > * or by ſome ſpecial freedom are difcharged from the 
uſual Requiſites and Obſervations of Common and General Law : 
Whereof there are (as in the ſecond Chapter) chiefly theſe three 
kinds; viz. 1. Military Teftaments. 2. Teſtaments made in 
3+ Tcftaments for Good and 
Pious uſes, | 

2. The Priviledges of Military Teſtaments, or of a Teſtament 
made by a Souldier are many, but chiefly theſe four 3 viz. 1. A 


Souldier is not diſabled from making his Teſtament by any of thoſe 
Impediments which diſable others, unleſs for want of Reaſon, or 


other like grand cauſes whereby he is diſabled Fare Gentium. * 
2. Whereas divers perſons are prohibited from being Executors or 
Legataries to other perſons, yet the Law doth not ſo prohibite 
them from being Executors or Legataries to a Souldier, fave in ſome 
very few caſcs ſpecially limited in the Law. * 3. Souldiers are 
clearly acquitted from the obſervation of the Solemnities of the 
Civil Law in making of Teſtaments. * 4. Whereas no other 
perſon can die with two valid Teſtatnents, yet a. Souldict may. 
and both Teſtaments ſhall ſtand good according'to the mntent or 
meaning of the Teftator. * 4 Other Piiviledges there are pecu- 
liar to Souldicrs in making their Teſtaments; but they being many, 
f it would not anſwer the deſign of a Compendiam, to make a 
ſpecification thereof. Only let it not here c{cape our obſervation, 
that theſe Priviledges belong only to ſuch Souldicrs as are in ex- 


_ pedition or actual Service of War, £ and not to ſuch as lic ſafcly 


and ſecurely in ſome Caſtle, Gariſon, or ether like place of De- 
fence. * Theſe Military Teſtaments began under the Emperors, 


d ; 
hactenus. Inſt. de mil. ret. & Gail. Ob. 118, (4) Mynſ. $. illis autem. Inft. de mil. teſt. & Jul. clar.$. r:ſta- 


me At. q-15- in hn. 


O!im ante Juſtinianum hoc Privilegium Commuue erat Militibus omnibus, five in Expe- 


ditiones bve exria eam efſent, ſed Juſtinian. reſt: inxifl- illud viderur ad Milites eos qui expevitione dege- 


reat. 1. pen C. de Teſt, Milit. Non igitur omne Teſtamentum Militis eſt Tuſt.mentum Militare. 


and 
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and are not the ſelf-fame which the Law anciently termed Teſta- 
ments in Procindu, whereof mention was formerly made Y.2.c-2. 
For ſuch Teſtaments made 2x Procin&x, were far more Ancient 
than what we now underſtand by Military Teſtaments, yea before 
the Law of the Twelve Tables; therefore long before the time of 
the Emperors, under whom theſe Military Teſtaments had their 
Original, known to the Law by a peculiar Appellation of Teſta- 
mentum Civile Tmperatorinm, becauſe they were introduced by the 
Conſtitutions of the Emperors : For after that ſuch Teſtaments 


made .in Procinz bcgan to grow obſolete and out of uſe, anda 


freedom or liberty of Teſtamentification, ſo extentive would then _ 


no longer be permitted (which yet afterwards was again intro- 
duc'd) Fulius Ceſar by way of (pecial Priviledge to his Souldiers, 
granted them a power to make their Wills and Teftaments with 
all freedom; that is, exempt from, and diſcharged of thoſe So- 
lemnities, which by the Civil Law were in the Teſtaments of all 
others to be performed and obſerved 3; which Priviledge the ſuc- 
ceeding Emperors did afterwards ratific and confirm: i And theſe 
are they, which under this Head of Priviledg'd Teftaments, may 
properly be underſtood as Military, in Conſtruction of Law. 

3+ The Priviledges of Teſtaments made in favour of the Te- 
ſtators Children, are chiefiy theſe three 3 viz, 1. If two Teſia- 


(i) L. r. #."ide 
Teſta. Milit: 


ments be found after the Teſtators death of divers Tenures, and it 


appear not which of ther is the' latter Teſtament ; In this Caſe 
that ſhall be preſumed the latter, and ſo prevail, which is made 
in favour of the Teſtators Children. ** 2, The Teſtament made 
in favour of . the Teftators Children, is not '{o <cafily revoked as 
poſſibly other Teſtaments may be. *' 3. A Fathers Teſtament 
among his Children ſhall take effeQ, though there be no Witneſſes 
to prove the ſame, being written or ſubſcribed by the Teſtators 
hand, or by him procured to be written by ſome other. ® How- 


beit theſe two laſt Priviledges by «the Cuſtom of Englind, thelat- 


ter of them eſpecially, are common to al} Engliſh mens Teftaments; 
ſo alfo are all other Priviledges which the Law doth indulge to 

{ſuch Tcſtaments inter Liberos. 
4+ The Priviledges of Teftaments made for Good and Pious ulces 
(being (uch as are made to Orphans, Widows,Strangers, Priſoners, 
Lame and Diſcaſed perſons being poor and indigent, to Churches, 
Hoſpitals, Schools, Colledges, a}fo tor the redemption of Captives, 
repairing of City-Walls, Bridges, and ſuch like) are chiefly theſe 
fours viz. 1. This kind of Tefſtaments may be written with 
firange and unaccuſtomed CharaQters, yet ſhall be good and effe- 
Qual, * 2. If the Teſtament ad Pios ſus be found cancelled, 
and it be not known whether the Tcfiator did willingly cancel 
the ſame, the Law preſumes it to be unadviledly cancelled, where- 
D as 


(Ck) Bart. in 1.ir. 
6.1. de bon, poll. 
tecund. Tab, f. 
Clar. $. teſta.;. 
100, 

(1) Auth. hoc 
int- Liberos,co?, 
dz Teſta & G!lef. 
ibid. 

(m\ Bald, Pan). 
de Ciftro. & L FLIP 
in A''t':. Quod 
(11e C.de 1 cltae 


Ci) Mant. ub 
ſup. [.6. th + 2s 
Neto X Tyran. Je 
Privil. piz Cauie 
Co 32» 
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(o) Covar., in 

Rub.dereſt.part. 
31.19. Mant. 
ubi lup. 1.12. ti', 


2 n.32+ 
(p) Tyraq. ubi 
ſup. 

(q) L- Mzvius & 
1 quihered. 
de cond. & drm, 
(r) Barts & Ja- 
ſon. in 1.1. C.ce 
Sacroi. Eccl. & 
Gral The(.Com. 
Opin. $. Inſtir, 
q- 12, 


\C)Inczp ex 
paTls de T:ſta- 
mentis, & Hiero. 
ge C2vallos, 
Pract. Qoalt. 
Tom. 1+ 4. 126. 


HU. 3. 

(t) Cape. fin. de 
Teſta, & !, Titia. 
$ Scia. ﬀ. de 
aut. & argents 


Lepat. 

(vu) Glo. verb, 
excipimus, in 
Authen. de Re- 
ſtitut. $, $i 
vero in Redem- 
tionem, & in 
Authen. Ur cum 
de Appellatione 


the Condition. 


as in other Teſtaments the contrary is preſumed 3 but in this kind 
of Teliaments ad Pios wſus, if it be not certainly known that the 
Teſlator did wittingly cancel the ſame, it ſhall be in effect as if it 
had not been cancelled at all. * 3. In this kind of Teſftaments 
it is ſufficient that the Condition (if any be) be obſerved and ac- 
compliſhed by other means, than according to the preciſe form of 
? Whereas in other Teſtaments or Legacies, it is 
not ſufficient unleſs the Condition be preciſely obſerved. * 4 The 
Teſtament ad Pivs wſus is not void in reſpec of uncertainty, as 
other Teltaments are. * And generally moft Priviledges that do 
belong to other priviledged Teſtaments, do belong alſo unto this 
Teſtament ad Pios uſus > whereof the Law takes notice of three 
degrees more eſpecially: The firſt is, when any thing is bequeath- 
ed to the Church, for the ſolc uſe aud benetic of perſons Eccle- 


ſiaftical, being reckoned among thoſe Caſes which the Law calls. 


F avorabiles. © The ſecond Degree is, when Bequeſts are made 
for the V«ſlcls, Utenſils and Ornaments of the Church, re- 


lating immediately to the Worſhip and Service of God : And this. 


is a Degree in Conſtruction of Law more favorable than the 
former. 
for the Redemption of Captives: And this Degree is prefer'd 
before both the former, as the higheſt degree of all Pious Caſes 
in the eye of the Law : For which Reaſon, the Emperor Fu- 
flinian did call it Cauſa Piifims. * Inſomuch, that both by the 
Civil and Canon Laws. the Veſſels or Utenſils of the Church, and 
other conſecrated things -dedicated to facred uſes, may be law- 
fully alienated for the Redemption of. ſuch Captives. (o1) 


cugnolcitur- $, Si unum de preditic, colum. os © poſt. Leges Connubiales. Gloſk. 3. nv. 256. (10) In 
2. þ. 


cap. Apoſtolicos, & in cap. SinQtorum. 12. q 


Sancimus. Cod. de Sacroſan. Ecclei: Authen. de Alie- 


vatione Empbytcuſis, $, $anQifimys» verb. de Sacris autem valis. 


5, Teſtarents unpriviledged, are ſuch as have not any benefit or 
freedom above , or contrary to the common courſe of ordinary. 
Law, but are generally obliged to the obſervation of ſuch Requi- 
lites. as the Law regularly appoints for all Teſtaments. 


t The thixd Degree is, when Legacies are bequeathed- 
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CH AavP. VI. 
Of Codicils. 


1. The FEtymon and Original of the word. 

2, The Definition of a Codicil. 

3+ Codicil may be made with or without writing, before or after 
the Teflament. '. =- 

4+ Who may make a Codicil > and whether more Codicils than one 
may conſiſt together. 

5. The Diviſion of Codicils , aud what proof requiſite there- 


uns). 


To A Codicil in the Etymology thereof, doth figniie a lirtle 
"A Book, Codieillus being but the Diminutive of Codex: You 
may, if you pleaſe, call a Teſtament a great Book, and a Codicil a 
litcle Book or Writing, The Original of theſe Codicils was meer- 
ly eccaſional 3 for when by reaſon of the multiplicity of Legal So. 
lemnities requiſite to a Teſtament, which are not ſo to a Codicil, 
the Teſtator failing of ſufficient opportunity to make a Teſtament 
Solemn, was enforced to fly to the refuge of a Codicil for decla- 
ration of his Will to be performed poſt mortem : Or otherwiſe as 
additional to the Teſtament, touching ſomething therein omitted ; 
or explanatory to it, touching ſomething therein ambiguous; or 

derogatory to it, touching ſomething therefrom to be detracted. 
2. Every man that writes of this ſubject, abounds in his own 
ſenſe touching the Definition of a Codicil z but he will be found 
leaſt in errour, who defines a Codicil to be the juſt Sentence of our 
Will, touching that which we would have done after our death, 
without the appninting of an Exccutor. * Yet here obſerve, 
that the word | Fwft | is not ſo.comptenenſive in this caſe as in 
the Definition of a Teſtament 3 for here it doth not fignifie thoſe 
Solemnitics and Ritual Formalities which are Teſtamentary, bur 
only an excluſion of iNegalities, and incluſion of ſuch perfe&ions 
as are conſiſtent with the nature of a Codicilz fo that we may not 
—_— infer, That a Codicil is a kind of an unfolemn Laſt- 

Will. * 

3+ A Codicil may?in cffet be made either in writing or with- 
outit, * provided you donot call it a Nuncupative Codicil, that 
being an abuſe of words; for if a Codicil may, as aforeſaid, be cal- 
led a little Book or Writing, it is improper to call ita Nuncupa- 
tive 3 therefore although all the power and force of a Codicil may 
be made without writing, yet being ſo made, it may not other- 
D 2 wiſe 
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(d) L. conficiun- 
tut in prin. ﬀ. de 
jure Co. & $. 
non 2urem. Inſt. 
de Codicil. 

(e) L. confi. ib» 
(CF) Vige!. meth. 
jur, C vil.paſt.4+ 
1.9. C. 23» 
(o)Mynting.poſt. 
gloſs. in $6: non 


tantum. 1ſt. de 


Codicil. 


Co) Bart. & alii 
in 1.2. dc LevciÞ. 
1. & Graf, Theſ. 
Cor. Op. $ Cod. 
Nil. 2. 

(i) Lt, Cum pro- 
ponar. C.,d. de 
Cod:cil. 


Ck) G'of. & DD. 
1a dict. }. cum 
propon4t. & 
Graf. Tnef. Com. 
Qp. 6. Cauice 


(1) $+ Nom tan- 
MA ew] de 
Codicil. 

(m) Didac. Spin. 
in Spec. Tcſtum. 
Liſs de Fid: icom. 
Gubſtir. nu» ©0, . 


(n) De Pretis, 
1.2. int«1-.Duv.r. 
Sul. IO. NUI -» 
&.1, x.. Cod. de 
C-dicile & |. nr 
- hoc intor- 
u:Aum. Le Tab. 


exhib. & Accurl. 
ial. Militis, de 


Teſta. Milit, &. 
8. C.- qui 
pein. ipale. De 


wiſe than improperly and abuſive, be termed a Codicil, but ra- 
ther ſomething Loco. Codicilli, and , which.hath the full force and 
effect of a Codicil. Alſo a Codicil may be madeas well by him 
who dieth Inteſtate, as by him who dieth Teſtate. 4 Neither is it 
matcrial whether it be made before or after the Teſtament z * for. 
in both caſcs it ſhall be reputed as part and parcel of the Teſta- 
ment, * and to have equal force with it'z unleſs being made beforc 
the Teſtament, it be revoked in the Teſtament, or te contrary to 
what is contained therein. #: whe 

4+ Perſons capable or incapable of making Teſtaments, are even 
ſuch alſo as to Codicils. ' >' Yet a man may die with divers Co- 
dicils, and the later ſhall not (as in. divers Teſtaments) nul} the 


former, (o as the one be not contrary-to the other. i And if.in 


ſuch Codicils (it not appearing which was firſt or laſt) one and 
the ſame thing be given to one perſon in the one, and to another 
perſon .jn the other, the Codieils are not void, but the. perſons: 
therein named ought to divide the thing equally betwixt them. * - 
He that makes no Will, may yet make as many Codicils. as he. 
pleaſe. Littl. Sc. 168. & Perk. Sei.478. To be annexed to the 
Letters of Adminiſtration, and to be performed. by the Admini- 
ſtrator, To a Will in J/riting may be added. a Codicil by Word 
without Writing : Which Parol-Cedicil may.after be put into Wri-- 
ting, and afixcd to the Will. Styles Regiſt. 357. ; 

5. Fhe Civil:Law makes ſome Diviſions oft Codicils, as well. 
as of. Tcſtaments, which do not much concern us: in point of- 
PraSice 3 only. it may not be omitted , That Codicils may be 
inadeas well by thoſe who die Intcſtate,as by thoſe who make their | 
Tefſtaments.. ' And Legacies may be bequeathed in Codicils even 
by. Ictcftates. ® There are: alſp Codicils which . are confamed- 
expreſly-in the Teſtatnent, and wherein mention is made thereaf 
for. theis ſtronger Corroboration ; And there are others only an- 
nexed to the Teſtament, and whereof the Teſtament it (elf takes. 
na ſpecial” or particular notice, yet are confirmed by the Law : . 
Epr the Law in certain ſpecial Caſes (as in the Appointment of. 
Guardianz, matters of. Truſt, and the like) doth diſtinguiſh. Co-- 
dicils confirmed. by. Teltaments, from -Codicils merely. annexed , 
to Tcltaments, *-And albeit with us. here 1n-Exgland;. who-in this 
point conform tothe Fas Gentium,; Codicils requirea proof equal 
to that of Teſtaments, that is, Two Witneſſes without exception z- 
yet by. the Selemnities of .the' Ciyil Law, only five Witneſſes are 
required to .a Codicil, * as ſeven to.a Teſtament, ſaving to ſuch 
Codicils as are annexed-to priviledg;d. Teſtaments ; In which caſe. 
two Witneſfles are alike ſufficient to the one as to. the other .e 


his quib. ut. indipnis. Co) Graſs. $.- Codigill: $- q x. 1. ;julte Cods de ,Codicil. (p,) Covar. tit. dein terpr. 


Tettyrs ad 3 part. Rubrig#, ny, 3 


- 


_ 


CH A-P;. 


ParT 1 Of Laſt-Wills and Teftaments. 


C H-AP, VII: 
Of Perſons incapable of making Teſtaments. 


1 That the malzng ' of Teftaments falls under a double Conſidera- 


1:04 in Law. h | 

2. That the Law touching ſuch as may be Teſtate is. Prohibi- 
tory. 

3: What Perſons they. are, who are incapable of making Teſta-- 
ments, and for what Reaſons. | 

4. Whether Kings and Sovereign Princes may .make their .Tefla- 
ments, and of what. 


I; T He making of Teſtaments is in Conſtruqion of Law two- 


fold 3 the one Adive, the other Paſſive « By the AGive 


1s meant or intended, that Power or Legal Right, which any ca- 
pable of making Teſftaments, have to ordain the ſame: By the 
Paſſive is to be underſtood, that Legal Capacity which any have, 
to be appointed. or conſtituted. Execautors , or. General Legata« 
ries; for without this later, the former can have no bcing- 


2+ TheLaw touching ſuch as may be Teſtate, or Teſtable, is - 


Prohibitory 3 that is, every perſon regularly hath full Power and Li- 
berty to make a Teſtament or Laſt-Will, * and therein may diſpoſe 
of his Goods and Chattels, * except only ſuch perſons as are prohi- 
bited by ſome. ſpecial Law or Cuſtom. * And as this -xefers to the 
making of Tcſtaments in the AGive ſenſe aforeſaid : Soit holds true 
alſo as to the Paſſive, that-is, That Regularly every perſon is ca- 
pable of taking by a Teſtament or Codicil, that is not by ſome Law, 
which runs in prejudice of him, cſpecially - excepted and exclu- 


ded ; And all thele the Law comprehends under two Generals . 


viz. Either ſuch' as are incapable of taking. cicher as Exccutors 
or Legataries by Teftaments, Laſt- Wills or Codicils, * or ſuch 
as the Law calls Indigni, or V1wortby:: * Theſe may take by a 
Teſtament, but cannot hold or retain what they take: As to theſe, 
all Teſtamentary advantages are not void, but voidable : But as 
fo the other, they are,not only voidable, but alſo void. The Indig- 


mw may be jure Capax, though effeu Incapax; but the other 


are ixcapable in a]l refpc&s whatever. 


3. The Perſons who are incapable of making Teſtaments in the | 
A®ive lenle aforeſaid, with the Reaſons thereof in Law, may all : 
$a!l.. 


(a) Inſt. qutb.” 
nan eſt permil;, . 
fac. Teſt. io prin- + 
& gloſs. ibid. 

(b) Roland. de 
Coudic. nu. 6. 
(c) Glots. Inſt, 
ubi ſup. $. r. & 
Gra's. Thelſl. 
Com. Opin. 9.26. 
NU. I. 


(d) f. de his 
quz pro non 
ſcript. haben. 
(e) Tir. De his + 
qU2e ut indig.. 
autcr. 


— —— -.- - 


RE ee tea 


i. 


'Z2 


F Of Laſt-Will and Teſtaments. Parr I 


$e JC2. Inftic, 
PI. 4+ Co J4o 
Cur. Przrog. 
ubi citat. Ro', 
Par. 86. R. 3. 
nu. 10. & Rot. 
Par. I. H 


' fall under theſe five Conſiderations : 1. Such as are by Law 


prohibited for want of Diſeretion 3 as Children, Mad orLuna- 
tick perſons, Idiots , Old perſons grown Childiſh through ex- 
cels of Age, and perſons aQually drunk. 2. = want of 
Freedom or ' Liberty , or that are not ſai juris in all reſpeQs; 


_ as Villains, Captives, and Women Covert. 3. For want of 


ſome of their principal Senſes as, Deaf, and Dumb, and Blind. 
4. Such as are Criminous 5 as, Traytars , Felons, wiltul Felo's 
de ſe, and; the like. 5. Such as are prohibited by reaſon of 
ſome certain Legal Impedimentsz as , Out-lawed perſons , Per- 
ſons at the very point of Death , Alien-Enemiecs , and ſuch 


Others. But bere note , That all the (aid perfons are not in 


all Caſes abſolutely and utterly Tureftable , but in ſome certain 
Caſes only, as will more diſtinctly hereafter appear. 
4. Whether Kings and Sovereign Princes may make their 


Teltaments, is reſolved in the Affirmative : But of what things, - 


is ſuch a @zeſtio Status, as is lateſt reſolved by a Nolz me tangere : 
Suffice it therefore in this Szpre xos-point , to ſay no more 
than what the Lord Coke afferts; viz. That the King, his 
Heirs and Succeflors may lawfallyfmake their Teftaments, and 
that Execution ſhall be done of the ſame. * He gives us an 
Inſtance or Preſident in the Teltament of King Henry IV. 
whoſe Executors refuſing, the Archbiſhop of Canterbury was to 
grant Adminiſtration with the Tcftament annexed, * 


. 5* 
mUM, 13+ (f) Co. ibid. Ice I H, 6. Rus 19, 


Chap. 
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VIIL 


Of perſons Inteſtable by reaſon of the want of Diſcre- 
tioN. : 


CHAP. 


1. Of Childrea in Minority. 

2, Of Mad perſons, and proof of Inſanity» 

3+ Of Idiots or Natural Fools. | 

4. Of perſons grown Childiſh by reaſon of Old Age. 

5+ Of ſuch us are Drunk, 

6, Law-Caſes relating to the third Paragraph of this Chapter. 


x. N Infant-male at the age of fourtcen years, and female 

at the age of twelve years, may make a Teſtament couch- 
ing Goods and Chattels; * although both Sexes in Conitructi- 
on of Law, are Minors or Infants until the age of twenty one 
years : *'Till which age neither.of them can make any Convey- 
ance of Land good in Law. © And before the ſaid reſpeive 
ages of twelve. and fourteen years, neither of them can make 


| any Teſtament at all, no, though it be ad Pios wſus-: * But at 


the accomplifhment of the ſaid reſpeRive ages each of them may, 
even without the conſent of his or her Guardian * or Parent, 
if they have any Goods in their own right, make a Teſtament 
thereof, * though not of Lands of Inheritance, * unleſs the 
Cuſtom of the place doth enable them for it. » But before the 
faid reſpeQive ages, neither of their Teſtaments i5good, though 
made by the approbation and with the conſent of their Guardi- 
ans | yea, though they afterwards attain to the ſaid ages, and 
then neglect to ratifie them: * But if he or ſhe hath attained 
to the laſt day of. the ſaid Ages of twelve or fourteen years, the 
Teſtament fo made by . him in the very laſt day of the age of 
fourteen years, or by her in the very laſt day of the age of twelve 


yeats, 1s as goodand lawful, as it the ſaid day were then already. 


expired; ' or if after the accompliſhment of the (aid Ages re- 
fpcRively, he or ſhe doth expreſly approve and ratitie the Teſta- 


ment made during their minority, then is the ſame made good - 


and cfteQual by this new Declaration thereof. ® But if an In- 
fant make a Will, and publiſh it, and then die, this Will is void 
(1) yea, an Infant may not by Cuſtom make a Will till he be four- 


teen years of age. (2) 


2. Such as are Mad perſons can make no Teſtament duing the 
time of their Inſanity of mind, * no, not ſo muchas ad Pios 
H[Uss 


(a) L- qna zrate. 
ﬀ. qui Trfta. fic. 
poliiat.& $.' pre- 
teria. &Ina.quib. 
non eſt permits. 
& |. {1 frater. C. . 
qui teſta fac. po's, 
& Cowel-Inſt.!is. . 
2. tit. 126 
(b) Dr. & Stud. . 
I.r. c-2r. & lib. 
12. C28. 


(c) Star. 34 H.S.. 
Ee 
(d) Jaſ.in di. 1. 


{1 trater. 

(e) Jal.. ibid. 

(t) Perk. tit. de- 
viſ>, fol. tir.97- 
(g) Stat. 34 HS, 


C. g o 
(tt) Perk. ib. fo!. 


504» : 
(i) ſaC.ubi ſupra, 
(K) L. pr:tciia- 
Inſt, quiÞ.no» ee - 
peril. fa. tft. 


(1) Di. 1. qua 
ztate.& jbi Bute . 


(m)Paul.de Cit, 
& aliiin|! ft fra- 
ter. C. qui teſt, 
Fac. poſs, M 
(1) Plowd. 344» 
Noy. 4- 

(2) Anderf. 2 12» 
(n) L. furi-ſur. 
C. qui tcſta, fat: 
pols, 
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(0) Bart.in 1.1. 
C. de Sacrof, 
Eccl. n. 16. 

(p) DiR.!. furi- 
olum. 


(q) Ibid. & dift. 
'6. preteria. & 
DD. ibid. 

(r) Bart. in |. nec 
ColJicillos Cod. 
de Codicillts. 

( l )B att» ibid- 


{t) Gloſ.in c+ fin- 
de Succel. ab In- 
r: ſtat. : 
Cu® Mantic. ubi 
fupra.lib-2- tt. 5» 


Co" Bald.in dift. 
1. furioſum. 
X1aſchard- de 
probat. vcr. fu- 
rio{us- 

(x) Maſch. ibid. 
& Conl. 127. 9s 
(y) Ibid. 


(-) Maſch. poſt 
”B. 11:1. ubi ſupr:+ 


(a) Gabriel. |.r. 
Con. Conſt. tit. 
Je Teſt. Con: 4+ 
LU- 19» 


(t) Graf. The. 
Com. Op n-ce1 b, 
Teſta. q. 21. & 
Vatq. de Succel,. 
j.r. 6.2. nu. 20. 
(c) Gral.,25.Nn.4. 
& Boer. q,. 23 nh. 
88. & Ludo. Dc- 
cif. ren. 13. 
(6d) Ba'd. & Axy- 
pel. in c32, L, 
JuUTHO UN. 

(c Agel. ibid. 


ſus. * Nay, the Teſtament made at ſuch a time ſhall not be 


good, though afterward the party recover his former underſtand. 


ing 3? howbeit, if ſuch Lunatick perſons have any Lacida in- 
tervalla, or intermiſſions, then during the time of ſuch freedom 
from the Lunacy they may make their Teftaments betwixt the 
fits. * And here note, that every perſon is preſumed to be of 
perfect mind and memory, until the contrary be proved. * So 
that he that objeQecth Infanity of mind, muſt prove the ſame , © 
for which it is ſufficient if he prove, that the Teſtator was belide 
himſelf, or had loſt his Reaſon but juſt before he made his Telta- 
ment, though he prove not the Teſtators madnels at the very time 
of making the ſame, * unleſs the contrary be proved, or circum- 
ſtances to induce a contrary preſumption. * For it is a very 
tender and difficult point to prove a man not to have the uſe of 
his Reaſon and Underſtanding 3 therefore it 1s not ſufficient for the 
Witncſſes to depoſe that the perſon was mad, unleſs withal they 
render upon knowledge a ſufficient reaſon thereof. * Neither 
is one Witneſs ſith-ient to prove a man mad, *nor two, in 
caſe the one depole of the Teſtators madneſs at one time, and the 
other of his madnels at another time; 7 but both agrecing in 
time, if then the one Witneſs depoſeth of one mad aQ, the other 
of another mad act at one and the ſame time, theſe ſufficiently 
prove that the Teltator was then mad, though they do not both 
depoſe of one and ſame mad at. * But in contrary Depo- 
fitions theſe Witneſſes are to be preferred, which depoſe that the 
Teltator was ſound of memory. * And if he uſed to have ſome 
intervals of Reaſon, and .it be not certainly known whether the 
Teſtament were made in or out of his fits of Lunacy ; in this caſe, 
it no Argument of Frenzy or Folly can be colle&ed by the Teſta- 
ment, -it ſhall be preſumed to be made during the Intermiffions of 
the Lunacy, and ſo adjudged to be good 3 * yea, though it can- 
not be proved that the Teſiator uſed to haveany clear and calm 
Intermillions at all, provided the ſame Teſtament be wiſely and 
orderly made, © otherwiſe not, * For in this caſe, the leaſt 
word ſounding to Folly, is ſufficient to induce a preſumption that 
the Lunatick perſon had no Intermiſſion of perte&t Reaſon and 
found Memory at the making of ſuch Teſtament for one. fooliſh 
word in that caſe may fruſtrate the validity of the whole. © But 
if a man who is of good and perfedt Memory, maketh his Will, 
and afterwards by the Vititation of God, he becomes of unſound 
Memory (as every man for the molt part before his death is) this 
ACt of God ſhall not be a Revocation of his Will, which he 
made when he was of good and perfc& memory. Coke 4. 
part. 124. Berverlyes Caſe. But a perſon on Sane memerie, or 
a 'Lunatick, cannot, whilſt he continues ſuch, make a Will, or 


diſpoſe 


/ 
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of his -Lands. (1) To conclude a man to be Sane me- 
Ow he ought co be able to diſtinguiſh of things with good 
underſtanding, -to- have judgment to diſccrn , and in a word, 
to-be-of pertc& Memory, otherwilc his Will is void. (2) To 
be of ound and perfet Memory , is to have a Reaſonable me- 
mory and underſtanding to diſpoſe of an Eſtate with Reaſon. 
(3).-For a Mad-or Luxatick perſon during the time of his Ioſa- 
nity.of mind, is Inteltable both as to Land and Goods: But if 
he hath his Lacida intervals, and do make a Will during: the 
time of ſuch clear and calm Intermiſſions, in quictueſs and free- 
dom of. mind, it is good, (4) The 'Teſtators Mind is the Te- 
ſtaments- primary and chief Eſſential 3 for if he were at. the time 
of the making thereof otherwiſe than Compos ments, the Teſta- 
ment is »#ll. (5) Yet Regularly the Law will, preſume every 
man to be a ſound Mind and Memory; and will caſt the Ouas 
probandi on him who aſſerts the contrary 3 (6) which is but con- 
Jonant to the Preſumption of: Nature it (cif. . | 

3+ Idiots are likewiſe excluded from making Teſtaments, nor 
may they diſpoſe: cither 'of their Lands, * ox, of: their Goods; 
s But he that only is of a mean capacity or underſtanding, or 
one who is, as it were, betwixt a man of ordinary capacity and a 
Fool,. ſach an one is not prohibited from making a Teſtament, 5 
provided that he hath underſtanding enough to conceive what is 
the nature of a Teſtament or Laſt-Will , bcing well informed 
thereof 3 otherwiſe, he being deſticute of ſuch underſtanding, is 
not fit to make a Will. i Here note, that by the Laws of this 
Land, he that can meaſure a yard of Cloth, or rightly name the 
days of the Week, or beget a Child, ſhall not be accounted an 
Idiot or a Natural Fool; * yet it will not be indiſputably 
granted, that an- Act ſo Natural as the begetting of a Child, can 
loqualific a Natural Fool. as to render him, in the charitableſt con+ 
firution of Law Teſtable. For if he be ſuch a Natural Fool, as 
that though of lawful age, yet cannot declare of about what 
age he is, nor number Twenty, nor knoweth his Natural Parents 
by their ſeveral Names and Relations, or the like eafie Queſtions, 
ſuch an Idiot is undoubtedly Tnteſtable. ' Notwithſtanding all 
which, if it may appear by ſufficient Circumſtances and Conje- 
Rares, that ſuch Idiots had the uſe of Reaſon and Underſtanding 


# 


at fuch time as they did make their Teſtaments, then are ſuch Tes 


ſtaments good in Law. ® And: yet if he be an 1iot indecd, al; 
beit he may make a wiſe. reaſonable aad ſcniible Teſtament as to 

the matter of it, yet it will be void. (1) = 
4+ Perſons grown Childiſh by reaſon of old age ,, can no more 
make their Teltaments than Children 3 -® yet. old age alone. doth 
never deprive a man of the —_— making; , [_ 
Oe * But 


(1) Vid. Srar. 
A2 H 8.x 341.8. 


(2) Mare 759. 


(3) C-. 6.23. 


(4) Dyer. 293, 
204. Co. 8.143. 
(5) L. furtolun 
C. qui teſt. fac. 
& $&. item 
turiofh. Inſtir. 
quib. non eſt 
perm. face. Teft. 
(6) C. ult. De 
S:C. ab. Inteſt, 
& DD. Com. 


(F) Stat. H.$. an. 
23. Go Yo 

(8) Sichard. in 
Rub. Cz qui ret. 
fac. pol. nu. 16, 
(h) Simo. de 
Przt. de interp, 
ulr, vol. 1.2. dub. 
I, fo. - 


(1) Co. lib. 6. in 
Catu Pauler. le 
Marq. de Wins 
cheſt. 


(k) Term of Lan 
verb, Idiot. & 
Stamford. de 
Prerozat. R: giv. 


C) 3 Eliz. Dy. 
293, 204- 


im) Franc. in 
dict. L.Furio!um. 
& Maar. }.c.15. 
(1 )Perk. 503,359 4 
44 E. 3.33. 

( ) Simo. de 
rFrQts. de inrer- 
pretat. ulr. vl. 
lib. 2. Dub.1 36t. 
4+» NIUs ZZ» 
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(s) L. Senium. C. 
qui teſta.fac.pols. 


(d* In fin. C. de 
bercd. Inſite 


) Vaſq. de 
Me: [.2. $.12» 
nu. 50. & Simo. 
de Piztis. }. 2. 
irf. 1. Dub. I 
So. 4+lIkl- 22,9 


(1) Hem Vala- 
& Simo de Prefs 
ubi (lupra. 


(2) Reaſner. pare. 


c. 12. de Teftam. 
& Di.-12c.. Spino. 
in Sec. Teſts, 
Tit. de Ta. 


- FCyrigl. 


( 036i 
Iyer. 203. vide 
Co. &. part. 
147. in Dr, Dru- 
ry's Caſe. 

in Nugl's A- 
hrifgment, verb. 
Wilts and Tejla- 
ents; 


* But wherr a man , by reaſon of extreme old age, is become 


even: a Child again in his Underſtanding, -or rathey in the want 


thereof, or by reaſon of extreme old age or other infirmity, is 
become fo forgettal, that he now knoweth not his own. Name, 
he is then no more fit to make a Teſtament than is a Natural Fool, 
or Child, or Lunatick perfon. » | 

5. Suchas are Drunk, during the time of their being Drunk, 
car make no Teftament that ſhall be good in Law: * Yet un- 
derſiand this, as only when he is ſo exceſſively drunk, that ke is 
altogether deprived for the time of the uſe of Reaſon and Under- 
ſtanding, being, according to the Flaggon-phraſe,as it were dead- 
drunk; for if hc be but fo drunk, that his Underſtanding is- bue 
fomewhat clouded and obfeured, and his Memory but troubled, 
he may in that caſe make his Teſtament, and it may be good in 
Eaw. * He therefore that is but cxhilarated with Liquor, and 
thereby doth but ſomewhat. deviate from the Rule of right Rea< 
ſon, is not the perſon whom the Law renders at that time Inte- 
fable 3 but he, who by a continual Cuſtoin of Toping, or by ſuch: 
an excels of Drunkennefs, hath ſo exil'd.his IntclleAts, thae he 
Hhath at preſent, as it were, totally loft the Rational , and' re-- 
ſerved nothing to himſelf but the Animat. (2) | 

6. F. Exccutor of F. $. brought an Accompt againſt B. as Re- 
ceiver of the moneys of the (aid F. &. upon Ne z1quam Receiver. 
pleaded : It was found for the Plaintiff, and Judgment given, that: 
he ſhould 'Accompr'; and being in Cuſtody upon a Capias ad Com- 


putandum , he was found in Arrearages, and: his body. taken in. 


Exccution, Afﬀterwards the Will was made void in the Eccleft- 


aftical Court, for that the ſaid F. $. was an Idiot from his birth ;., 


which being certified by Writ into the Chancery, and thence by. 


 Minimwc into B. R. an Audita Ouerela was brought by B. ſetting, 


forth all the ſaid matter3 whereupon the Court demur'd.. (20) It 
was faid by Coke, That in 35 H. 8; it had been adjudged, That 
in that Caſe the fudita ©nerela did well lye, | To 

- The Marquis of Winchefter by his Will in-writing (as fuppo« 
ſed) Deviſed divers Mannors to his Reputed Sons, Devifing fur-- 


ther, that they.ſ\bould (ell divers Mannors 3 and alſo bequeathed 
Plate and other Legacies to them. This: Will was aflayed:to be. 


proved jn. the Prerogative Court but it appearing by cirxcum-. 
ſtances the ſaid Marquis to be Noy compos- mentis at the time 
when the ſuppoſed Willwas made, it- was moved for a Prohibi- 
tion in B. R.. becauſe a Will touching Eands; aud a Will con-- 
cerning Goods were. bath mixt together 3- and that in Cafe they 
ſhould there proceed as to the Goods, the ſame would prevent 
the Tryal in the Kings Bench, where a Will for: Land- ſhall be 
tricd ; for which Reaſon a. Prohibition in that. Caſs was od 

rally 


M.A... mt. 7 Ie od. ih. cd 
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rded. (21) In that Caſe it was relolved, That a Telia- 
—_ the king of his Will ought tobe of a Memory, not only 
to anſwer to ordinary and familiar Queſtions 3 but allo to have a 
diſpoſing memory, fo as to be able to make a Diſpokition of his 
Lands with Reaſon and Underſtanding 3 and that that js ſuch a 
Memory, which the Law calls Sane Memorie. 


M FY 
—_ 
a 
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| CHA P. IX. 
Of Perſons Tnteſtable for want of Freedom or Liberty. 


1. Of Villains, and the diftinii kinds thereof. | 

2. Of Captives, regularly Inteſtable 3 in what Caſes their Teſta- 
ments may be good. | rn | 

3- Of Priſoners, and their Qualifications in point of Teſtabi- 
lity. 


Lo WWatrs are Inteſiable, if their Lord by Entry and Seizin 


take and enjoy all their Lands and Goods, * otherwile 
their Wills are not void, but by ſuch Entry and Scizin before Pro- 
bate they become voidable 3 * except of ſuch Goods, whereof 
ſuch Villains were Executors to others; for of ſuch Goods they 
may not only make their Wills, © but alſo maintain Actions 
even againſt their Lords, in caſe they ſhould take from them 
ach goods. as they have by Executorſhip. 4 A Villaia ſignifies 
in the Common Law a Bondman, and is the ſame with Servas in 
the Civil Law. Whereof there were two forts anciently in this 
Kingdom: The one a Villain in Groſs, or one mmediately bound 
to the perſons of his Lord and his Heirs; the other a Villain Re+ 
gerdant to a Mannor ,- the ſame with Glebe Aſcriptitius in the 
Civil Law; being bound to- their Lord, as Members belong- 
zng or annexed to ſuch a Mannor z whereof the Lord is the 
owner. (1) 


Nat. Bre. fol 8, & 39. Vid, Bratt. cap. 6. nu. 4+ & Tyraq. de Nobil, CP» 2. Fo 14) 


Natl. lib. 2. Cap. 10. Nils Ze 


2. A Captive, during the time of his Captivicy, cannot. make 

a Teſtament 3 * yea, though he afterwards make an eſcape, yet the 
Teſtament made during the Captivity is void * but if ic were 
made before his Captivity, then after his Eſcape or Enlargement it 
ſhall be as good in Law, asif he had not been Captive at all, s 
Likewiſe he that is alive and in Captivity (for the upholding of his 
Will which he made in his Liberty) is feigned by a Legal tiction to 
E 2 be 


(11) Trin.zr. 
Eliz.inB.R. 
Co. 6. part.23. 
The Muyqneſi, of 
COIN Caſe 
inHugh's Abrite- 
ment, bids 


(a) Bron. A- 
bridg. tit. Villen. 
& Perk. tit. 
Grants. fol. 6. 
(b) Dr. & Stu. 
I. 2. C. 43» 

(c) Bron. ibid. 
nu. 7F+ 


6) IÞ'd. nu. 68. 


(t) Sir Tho.: 


Smith in Rep. 


*) L.eius qui £ 

e Teſta.% Brac, 
1:b.2. $. a6. n.5. 
(ft) DC. "Tus 
£1us qui. 
(a) L. rat'o le 
Ciptiv. & Gat, 
The. Com. Opin. 
6. teſta. q. 25, 


ry 
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Ch) Lilege Cor- 


(2) Inftit. Qu'b. 
non. «ſt perm: if» 
face-e Teſta. 0. 
u!'s & Grals. $. 
T ft:.mentu:n 
quezlt. 25. 


(i) L.qui a La- 
trv:ib. fe Teſt. 


(3) Vaſq. Con- 


troverſ,). 3103s 


NU. I. 


(k® Panor. in 
Rub. Extra, de 
Tefta. & Gral: 


Thet:Com. Ovin. 


$- Teſta. q. 25. 

C ) Ba'd. in]. r. 
C-d. $i-quis aliq. 
colt: pronib. nu.5. 
(m) L. qui carce- 
1 erm. ff, quod mee 
t':13-Caula. & 
Mant. ſup.4. te 
Tile 7. A. 2. 

(4) Tepat. tit. de 
'Ceftam. in gener. 
cap-11. & Ju!. 
Ctr. $. Teſtam. 


G23, 

(5) Jul. Clar. 
ib1d, & Graſs. $. 
Tefſtamentum. 


q. 28. 

(6)Angel. Matth. 
lib.2.C.1. nu.r3. 
& Clar. diQ. 4. 


23- 

(7) L. aut dam- 
nun. $. '(olert. 
D+pznis. 

(S) Caprio). de 
S cel. ab j:reft. 
ire Pref. rum. 


209- 
(9g Capriol. 


26) P:yi. Greg. lib. 42. , apy. $. nv. 32-.-. 2 1 = 


be dead the hour before he became Captive; fo: that if. he dic in 


| Captivity, yet is his Teſtament ſo made- before his Captivity, al- 


lowed, -and+ his Exccutor fha}l have all his Goods, as if. he had 
died the day before his Captivity. > Or if he return from ſuch 
Captivity, the Teſtament he made before his being Captive, is 
conſerved jure poſtliminis \ butif-he die under Captivity , then 
fictione Legis Cornelie. (2) Likewiſe if any perſon be taken by a 
Pirate, Turk, Infidel, or Chriſtian, with whom open War is not 


proclaimed 3. he ſo taken, ,remaineth a Kreeman in conſtruction of. 


Law as to Teſtability, notwithſtanding ſuch Capture, and there- 
fore. his. Teſtament made during ſuch reſtraint ſhall be good. * 
For ſuch Pirates and Sea- Rovers, though Turks,: the Law doth 
diſtinguiſh from lawful Enemies. And therefore he that is only 
under the Capture of ſuth- Thieves--and Robbers, may: make his 
Feſtament. (3 )- =T 
3+ Perſons condemn'd to perpetual Imprifanmext :cannot make 
a:Tcſtament 3 *' but a perſen impriſoned only for Debt, or-the 


like, is not thereby diſabled to make his Tcfiament, ' or is his - 


Teſtament void, except it be made in the favour ot him at whoſe 
Suir-the Feſtator is impriſoned, on purpole to -extort the ſame 
from him, ® And although it-is the moxe common- and received 


Opinion, That a perſon« condemned to-perpetual Impriſonment is 


Inteſtable, (4) yet it is notſo clear in the Law, as to render it in> 
diſputable+ For in this point it doth diſtinguiſh between: Eccle- 
tiafticks and 'Lay-perſons, holding it trucin the later, but other- 
wile- in the former ; (5) Others-there are, that will not allowie 
to- be true ineitherz''6) and render a ſolid Reaſon for ſach their 
Opinion : For-(ſay they) a Condemnation to perpetual Impri 
ſonment is contrary to-the Fus Civile, (7) and expreſly-prohibited 
by the Civil Law ($3 wh:reby theretore ſuch are not protiibited 
to make their Teftaments, though by the-Canon Law it is others 
wile inter Clericos:- (9) But this point ſeemsto be-beſt relolved-by 
him, who doth-diſtinguiſh between ſach Condemnatien to-perpe< 
tual Impriſonment, with a Confiſcation of -their Goods and Chat- 
tels, and ſuch Condemnation without ſuch Confiſcation 3--holds 


ing, that in the former Caſe they are Inteſiable, otherwiſe in the. . 


latter. (10) | 
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| 4135 63-5 Ra CHA P, ; 4 
ET Rs Of Women Covert. 


1: Women Covert Inteſtable as ts Lands. 
2+ They are Inteſtable as to Goods without the Huband: Licenſe. 
3« They are Teftable as ts Cbattels by Executrixſhip. 


4-. They are Teftable as ts things meerly in ation , wheref they - 


were not poſſeſſed 'during: Covertnre, 
$i. Yhether they may accept Executrixſhip without their Hucbaud's 
. cauſent, or. the. Huchand Adminifter -in caſe of their refuſal 
thereof« 
6. Caſes iu. the Law rtoncerning this SubjeQ.' 


I, Hat Women Covert are Inteſtable for want of Freedom, is 


not ſuch a genera) Rule in Law as to exclude all Excepti- 
ons. It is true, a married wornan cannot make her Teſtament of 
any Lands, Tenements or . Hereditaments, .* ſpecially ſhe can- 
not deviſe..the ſame to her Husband, * though: ſhe were not 
thereto conſtrain'd by him, but would do it of :her -own accord 
freely and voluntarily, and :though ſuch Tefiament were made 
before her Marriage with ſuch Legatary-husband. © And- albeit 
the Wife ſurvive the Husband, yet the Teſtament made during 
Coverture is not-good. . 4 But yet if after -her -Husbands death 
ſhe approve and: confirm ſach Teſtament, made under Coverture, 
then this new-Conſent or new- Declaration of her Will makes the 
Deviſe good. * Alſo, if' the Teſtament were made before Mar- 
rtiage; and ſhe outlive her Husband , it.-chall be good. #* Alfo, 
where power-of ſelling:the Teſtators Land is given to. a Wiſe- 
Executrix, there (he may (ll even to her own | Husband, * or 
to whom ſhe pleaſe... -. 
2+ Of Goods and Chattels the Wife cannot make her Teſtament 
without her Husbands Licenſe; -* for allthe Goods and Chat- 
tels which the Wife had at the time of Marriage, i and all the 
Chattcls real. (if he ſurvive the Wife) belong .unto the Husband 
by.virtue .of the ſaid Marriage. . * -Yet by the Husbands Licenſe 
ſhe may. make hex Teſtament even of his-Goods, ? yea, though 
the Husband underſtand not of his Wifes Will, yet if after Pro- 
bate thereof made by, the Executors, he deliver them the Goods 
therein deviſed, he thereby ratifies the Teſtament, though he 
wcre not privy to the making thereof; ® for the Goods being 
once delivered by him according to the tenourof the .Will; it is 
then too. late for'.him_to xevcke .the ſamez * Otherwiſe, not- 


withſtanding . 


(a) Start. 34 H.3. + 


C-5» 

(b). Brouk. A- 
bridg. tit. De«- 
viſe. nu.32,34+ 


(c) Arg. 6. alio. - 


Inſt. quiq. mod. 
rc ſa. inf. 

(d) Co non firma- 
tur. de Reg. jur. 
6. 1.1. 6 k. de 
Lrgat. 3. 

(e) Lo Is $. 1. M. 
de Leptb. 

(tf) Plowd. jn 
Caſ. inter Bictt. 


& Rigden. f. 343. - 


(g) Stat. 10 H.3. 
La 2 Qs, 


(+) B-aQt.!e leg 
& Conf. Angl.l.t 


£.26. & Broos. tif, : 


D.viiet.nu. 34+ - 
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withſtanding his Licenſe given her to make a Will of his G 
he may revoke the ſame at any timebefore the Probate thereof, + 
Or otherwiſe having made her Will by her Husbands Licenſe, he 
may chuſe whether he will ſuffer it to be proved 3 for his conſene 
is neceſſary as well to the Approbation as to the firſt maki 
thereof. And this extends alſo to the Goods which ſhe had in 
her own right before Marriage, for thereby immediately all Chat- 
tels perſonal, and Goods moveable are ſo deveſted out of herinto 
her Husband, that although ſheſurvive him, yet they return not 
to her again, but go to her Husband's Executor or Adminiſtra- 
tor. Therefore if the Wife by the Husband's Licenſe make a Te- 
Nament of his Goods, he may notwithſtanding at any time before 
her death revoke it, or after her death before it be proved. But a 
IYoman Sole after Contra for Marriage made by her, may: be- 
fore Solemnization of ſuch Marriage make her Teſtament ; for 
ſhe is not at all diſabled thereto by ſuch Contra. (1) But if ſhe 
dic under Coverture, ſuch Teſtarnent is void, unleſs the Husband 
in her life-time give his conſent thereunto, and after her death 
ratihe it by permitting the Probat thereof. But by his conſent ſhe 
may make him Executor of things in Action, as Debts, de biens 
aſport before the Coverturc, and the like. (2) And although the 
Wife makes her Will by the Husband's Licenſe, and with his 
Conlcnt; yet if after her death, he enter a Caveat againſt the 
Probat thereof, or otherwiſe forbid the ſame, it is ſuch a Coun- 
termand of the Teſtament, as hath the effet of a Revecation in 
Law : Bur if the Husband by Covenants be obliged to perform 
his Wifes Will , ſuch Countermand as aforeſaid , will be a 
breach . of the Covenants, and his Bond may be ſued againſt 
him. (3) 

3. Touching Goods which ſhe hath as Executrix to another, 
the caſe is otherwiſe 3 for fuch do- (whether ſhe or her Husband 
live or die) ſtill remainin arid'to her only, whereof ſhe may make 
her Will without her Husbands conſent , * and him if ſhe 
pleaſe, Executor 3 for otherwiſe he may not have them after his 
Wifes deceaſe, * becauſe of ſuchGoods (the Wife dying with- 
out Will) the next of Kin to the Wifes Teftator may take the Ad- 
miniſtration, as de bonis non Adminiſftratis, * And here Note, 
that though the Wife bemg Exccutrix to another , may without 
her Husbands Licenſe make her Teftament of fach \Teftators 
Goods, yet ſhe may not bequeath them by Legacy wichout ma- 
king an Executor. © But if the Wife be made as: well Lega- 
tary as Executrix, and ſhe accept of the Teſiators Goods, not as 
Executrix, but as Legatary, in this caſe ſhe cannot diſpoſe of the 
ſaid Goods by Will or otherwiſe without the Husbands conſent 
tor by accepting thera as Legatary, ſhe makes them hex own, - 

conlſe- 
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conſequently her Husbands. * And note further, that although 
the Wife being Exccutrix, may without her Husbands Licenſe 
make her Teſtament of ſuch Goods whereof ſhe is poſſeſſed as 
Executrix, yet the fruit and profit ariſing (during the Marriage) 
out of ſuch Goods hall accrew to her Husband, and not unto her 
felf as Exccutrix 3 ſo that without her Husbands approbation 
ſhe can make no Teftament of fuch fruits and profits fo ariling, * 
And if it doth not appear whether the Wife accepted the ſame as 
Exccutrix or as Legatary, ſhe ſhall by the Laws of this Land, 
(herein not agreeable to the Civil Law) be deemed and preſumed 
to have accepted the fame as Exccutrix. (10) Deſt. The ground or 
reaſon of ſuch prefamption- For Regularly che Preſumption of 


Law runs in favour of him to whom any. thing is bequeathed 3. 


and it is more for the parties intereſt, to claim as a Legata4y, then 
as an Executor, who1s chargeable with Debes for what he re- 
ceives under that notion, which the other is not. | 

4. A Wife without her Husband*s Licenſe or Conſent may make 
her Teſtament of ſuch Goods and Chattels whereof ſhe was not 
poſſeſſed during Marriage, and as to ſuch things ſhe may.make her: 
Husband Exccutor if: ſhe pleaſe... * And. the Hugband cannot 


by Will bequeath or make an Executor. of an Obligation which 


he hath in right of his Wife, nor of any other thing meerly.in 
AQion. Y For Debts or things in Action are not deveſted out 
of the Woman into the Husband by. Marriage, yet ſhe cannot 
make an Executor thereof without her Husbands affent ; * 
for during her life he may receive them or releaſe them, though 


_—— —- wv, 


r) Tract. de 
R.p. Angl. 1.3. 
Co 6, 


(1) Swinb. part. 
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(y) Le Abr. dez 
Ciſes edit, 1599» 
incerto Anthore. . 
q. r. & 7 H.6e 
fol. 2. 

(z) Offi-. Exe» 


after her death he ſhall not be entitled to them, unleſs his Wife _ 


make him Executor thercof, or after her death he take the Admi- 
niftration of her Goods, whereby. he then becomes liable for her 
debts out of the ſame when he ſhall have received them. * And 
thus alſo Chattels real are not ſo deveſted out of the Woman into 
the Hasband by Marriage, but that ſhe ſurviving him, and no al- 


teration made. of the Property in her life-time by her Husband' 


(who had then power to diſpoſe thereof, though not by Will) 
they continue to her, and remain in her as before Marriage; * 
yct ſuch a- Woman in her Husbands life-time could not without 
his conſent make her: Will touching ſuch rea] Chattels, but he 
furviving her, they would by the operation of Law accrew unto 
him, *< Thus a Woman under Covertzre, may: make an Execu- 


tor as to the Goods and Chattels ſhe hath -as Executrix to. 


another, without her Husbands Licenſe, and all things ſhe 
hath in Aion; viz- Debts duc unto her upon Obligations and 
Specialities made to her alone. before. or. aftex. her Mari- 


. age. (1) 


5. As 


cut. Cap. 17. 
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(a Tbid.& 12 H.' 
7. fol. 22s 


(b) TIbiJ. Office 
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5. As without the Husbands conſent the Wife may not make 
her Will, ſo likewiſe without his conſent ſhe may not take .upon 
her the Office of an Executrix : '4 But if once the Will be pro- 
ved, and the execution thereof committed to the Wife, though 
2gainſt the Husbands mind and conſent, probably it may ſtand : 
good. Alſo the Wives adminittring without the Husbands pri- 
vity , though.no Will be proved, will probably.barthe Husband 
as well as herſelf: from pleading in any Suit commenced againſt 
them, That ſhe neither was Executrix, nor ever adminiſtred as 
Executrix. On the other.ſide, if a married Woman named Exe- 
cutrix .retuſe the execution of the Will againſt her Husbands mind 
and dcfire, it is ſuppoſed the:Law will got tix the Executrixſhjp 
upon her againſt her Will.z yet the Husband may Adminiſter and 
ws the Will for his Wife. © Alſo if the Husband (no Will 

cing proved) doth Adminiſter in his Wifes right but againſt her 
Will. This notwithſtanding her diſſent, wil ſo bind her, that du- 
ring her Husband's life ſhe can hardly decline the Executrixſhjp 3 
far that by the Law of the Land ſhe cannot be ſued alone as 
Exccutrix, and being ſued with her Husband, ſhe muſt joyn in - 
Plea wich him, whereby the Adminiſtration by her Husband will 
conclude her alſo, -f but not ſo after his death, for then ſhe may 
refuſe. 5 In this point of the Wifes ability or diſability of ma- 
king her Teſtament with or without her Husband*s conſent, the 
DD. ſeem to be.ſomewhat divided in-their Qpinions, and are at 
ſome variance : For ſome hold, That the Law,.which oxrdains, 
That a Woman married may not make her Teſtament without 


her Husbands conſent, is not of any furce. (1) Whereas others 


hold the contrary , and that that Law doth prevail. (2) So 
that in this the Common Law is more clear and certain than 
the Civil Law yet there is good m____ why it may beſo, for 
each of theſe Laws proceeding, according to the Maxims aud 
Principles thereof refpe@ively, may vary in their Tewets accord- 
ingly: And therefore the one holding the Husband and Wife in 
molt caſes but as one perſon, the other under diſtin& Notions, 
cannot centre in the ſame point in other matters as well as this, 
xclating to thcir refpe@ive powers and intereſts. E's 
6. It a Feme Sole make a Will, andafter take a Husband, the 
ſame is a Revocation thereof : For the making of a Will is but 
the Inchoation or Inception thereof, which hath no effec till the 
Tecſtators' death, becauſe Onne Teſtamwentum morte conſummatum 
eſt, & voluntas eft ambulatoria uſq; ad extremum vite exitum : And 
therefore it being no perfeRt Will when ſhe takes a Husband , and 
after Marriage, hex Will being her Husbands, and ſubjeq to it 
by her taking a Husband, ſhe hath wholly revoked the Will for- 
merly -made by her. ” 
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Debt upon an Obligation, the Condition was, Whereas the De- 
fendant had taken A. S$. to Wife, who wasa Widow, being poſ- 
ſels?d of divers Goods if he would permit his (aid Wife to make 
a Will, and to diſpoſe in Legacies ſo much as ſhe would, not ex- 
ceeding fifty pound, and pertorm what ſhe appointed, That then, 
'£ &c. The Detendant pleaded, that ſhe did not make a Will ; where- 
"A upon Iſſue was joyned z it was found, that ſhe made a Will, and 
n thereby diſpoſed of divers Legacies, not excceding fifty pound, 
but that ſhe was a Feme Covert at the time of the raking of the' 
Will: In this Caſe it was adjudged for the Plaintiff. For, al- 
though ſhe being a Feme Covert, could not in Law be permitted 
to make a Will todiſpoſe of any Goods without the Husbands 
aſſent; yetit is a Will within the intent of the Condition for it Mich. 5 Car. in 
was in the intent of the Condition, That ſhe ſhould make a Will Ce 
to that purpoſe, notwithſtanding the Coverture and it is but C#. Croo. r 
her-appointment, which the Husband by his Obligation 3s bound Had Mb 


C7 to perform 3 and the finding that ſhe was a Feme Covert, was not Y-ib- 7s and 
eſtawens, 


in this Caſe material. 


If a Feme Covert make a Teſtament , and deviſe Goods to an- a ng 2.ds 
es rice 


other, and the Husband after her death deliver the Goods to the tj. D:vicg! 
Deviſce accordingly, it will bind him. 

A Dcfendant Covenanted by Indenture with the Plaintiff, That che wy CG 
whereas he intended to marry E. $. a Widow, That he would ck pee pry 
pay all the Legacies which ſhe by her Laſt-Will in writing, bear- 719 
ing date 1 May, 20 Eliz. did give and bequeath, and was bound 
by Obligation to perform the Covenants in the Indenture. In 
Debt upon the Obligation the Defendant pleaded, that after the 
making of «the Will and the Obligation, He intermarricd with the 
ſaid E. $. which Marriage continued till her death 3 ſo the Will 
and Deviſe of EF. $. was void, and demanded Judgment, &c. 

And it was adjudged that the Plaintiff ſhall recover. For notwith- 
ſtanding it was not a Will toall intents and purpoſes, yet the In- 
denture referreth to that which did bear the name of a Will: And 
although it was not a Will indeed, it was not material. _ | 

A Feme Covert Executrix may without her Husbands conſent Mich-$Jzc. B. 
make an Executor of thoſe Goods ſhe hath as Executrix. Like- ——— 
_ ſhe may make an Exccutor of the things in Action due to Abridg, ted Huy 

cr. | , 

A Woman Covert may make a Teſtament, it her Husband agree 1bid. Roll. Abr, 
fo it after her death. And ſuch, albeit ſhe be an Executrix, can- ** P*vile- 
not Deviſeany of the Goods ſhe hath as Executrix, without her 
Husbands conſent or his agreement to it afterwards yet ſhe may 
make 'an Executor thereof without his conſent. Likewiſe a Feme 
Covert cannot Devile things in Action which ſhe hath, without 

- the conlent and agreement of her ſaid Husband, 
F If 
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If a Woman Covert dic Inteſtate, Adminifiration may be com- 
mitted of her Goods 3 for poſſibly ſhe had things in Adion , 
which are not given by the Law to. her Husband, D. 8. Elis. 
251. 90. Amit. p- 


CHAP. Ak 


Of Perſons Inteſtable by reaſon or for want of their prit- 
cipal Senſes. 


I. In what Caſes perſons Deaf, Dumb or Blind may make their 
Teſt2ments or tot. | | 
2. How far Teſtaments began , but not finiſhed. may be. good, 


or Hot. 


I- T FE that is both Deaf and Dumb by Nature, can make no Te- 

fttament: or Laſt-Will, * except it may appear upon good: 
and ſufficient greund that he doth underſtand what a Teſtament 
means, and alfo that he hath Animnm Teſtand:; for if ſo, then 
he may by plain ſignificative tokens and ſigns declare his Teſta- 


ment. Þ* But in caſe he be Deaf and Dumb only by accident... 


he may (if he be able) write his Teſtament with his own hands 
© or otherwiſe, . not being able to write, yet having underſtand- 
ing, he may, as the other, make his Will by ſigns, ele nor at all. 
* Such as arc only Deaf, and not Dumb, may maketheir Teſta« 


ments. * Alſo ſuch as are Dumb, and not Deaf, may write their- 


own Teſtaments if they can, otherwiſe they may make them by 


good and ſufficient figns well known to the Witneſſes then pre-. 


fent. f' Alſo a Blind man may make a Nwuncupative Teſtament 
befoxe a ſufficient number of Witneſfes , but not a written Te- 


ſtament, unleſs the fame being read to him before Witucſlcs, he in. 


their preſence acknowledge the {ame for his Laſt-Will and Teſt2- 
ment : So that the bare acknowledging thereof to be his Laſt-: 
Will, without hearing the ſame read unto him, is not ſuffici- 
Ent, 8 WT SY ; 

2. Teſtaments begun, but not finiſhed, may be good or not, 
as they vary in their Circumſtances: For it- whillt the Teſtator- 
is making of his Will, purpoſing and intending to proceed on far- 
ther thereih, by adding, diminithing or altering, he be ſaddenly. 
ſarpriz'd with-ſome violent ficknefs orInſanity of mind, where- 


by he cannot proceed in his intended Will, but is- enforced to - 


give it over, poſlibly in the midſt thereof, and fo dies: In 4 
| | Cale 


XJ 
£5 
8 
; 
4 
B 
_ 


SCN © WRT ew 
i, IR Mp Sy 2 0 Wt 


Parr I. Of Laſt-Wills and 'Teſtaments. 


Tz 


Caſe it ſeems the whole Will , that is, the whole of what he 


had made, will be void. (1) But yet if a man begins his Will, c ) Lit. Brook. 


and maketh ſome perfect Deviſes to one or more, and then of ;;. 


bimſelf, or voluntarily, gives over until another time; Or it a 
man make a perfe& Devile to one, and then dies before can 
make any other Deviſe to others, it ſeems theſe ſhall be good 
Wills for ſo much as is done. (2) ; | 


CHapP. XII. 


Of perſons Inteſtable by reaſon of ſome Criminal Con- 
victons.. 


1. Traytors Inteftable from the time of the Crime committed, 

2, Felons not Inteſtable before Conviction. 

3. Hereticks Inteſtable, till they reclaim their Fereſie. 

4+ Apoliates Trteſtable. 

5. Inceſtuous Tateftable, ſaving to their Parents and Childrens 

6. Sodomites. are Inteſtable. | 

7. Selt-Murtherers Tateftable under Limitations. 

$8. Out-Laws axd Excommunicates not abſolutely Tnteſtable, 

9. Out-lawry in an Inteſtate, no good plea in Bar to a Creditors 
Aftion againſt bis Adminiſtrator. 


I. T Rraytors are Inteſiable, for they loſe both their Lives, Lands 

and Gogds, whereof they were poſſeſſed at the time of the 
Treaſon committed, or at any time after. * Inſomuch, that 
Traytors are Inteſtable , not only from the time of their Con- 
viction, but alſo from the time of the Crime committed : So that 
the Teſtament before made, doth. by reaſon of the Conviction 
become void, both in reſpe& of Goods, andalfo of Lands, Tene- 
ments and Hlereditamentss * Howbeit a Traytor that is pardon+ 
ed and reſtored, may make his Teſtament. © + Neither ſhall ſach 
Goods as the Traytor hath as Executor to another be forfeited 
whence it follows, that of ſuch Goods he may make his Teſta- 
ment3 which alſo extends to perſons Outlaw'd for Debt, alſo 
co perſons attainted or convidted of Felony. * _ 


inzuſt. rypt. & ircit. teſtamentis. + Pap, Note 1. tit. de 1a nullits des Teſtaments, verſe la (ſizi:me. (d) Star, 


$2H. 6. cap. 34. 


F 2 ++. 2: Felons 


SeCt. 399. Cv. 3. 


(2) Brown, !.r. 
44+ 
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DD. in l- nemo 
de legib.& 1.quiſ- 
quis l.8.c. 24 
leg. Jul. M-1-. 
&1. ht © 1 de 
injuſt» Icf, *& 
Stat. 1 R, 3, 
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A 


le) E:iz. An. 5. 
Cap-I4. and terms 
of Law. verb. r.b 
bery. 


(f) Stat. 1 Rich. 
CL Co Zo» 


(g) Dr. & Stud. 
I. 2. C 41. 

(h) Quia non; 
prohibetur quod 
non condemna- 
rure 

(i) Perk. tit. 
G:ants. fol.6. 


(k) Brook 3 Fore 
feitures 5.28. 65. 

59-103, 113,01 7- 
& Cowels Iaſtit. 
Jar. Ang. lib. 2. 
Lit. 12 $. 3. 

(1) Panurm..in 


Rub. d: Teſt. 


9. teſt®. q 26. & 
q- 29. Vaig. de 
Succ: {{, lib. I. 
KG. 6. n.18. & ler. 
G. 1. nv. 165-1.4. 
t. 17. C.dce Hzre- 


ticis. . 
(n/DiA.1.fi qQUIS» 
Fa quantuse 

1) Adjudg. 33 
E!iz. B Re. Croo. 
3-5,9- Hugh» 
Abridg. 879+ 
Cale 7. 


(o) Auth. Cre- 
dntes C. de He- 
ret. & Lynwood. 
C. 1- de Hzrer. & 
V4'q. Bart. & alii 
in diCt. Auth. 
Credentes. | 
(1) Griff. 6. Te- 
ſt-mentury. q.29. 
& Vaſq. Dc Succ. 
progr. ll. $. 1. 
AY. 163. 1.4.1. 17» 
C. de Hzreticis. 
Cz) L. ulr. de 
Hzr:e |. ult. c, 
de Teſt. Milit. 
(3) Voly. ib. 

a Reutner. de 
Teſta, p.2-Coq&+ 
GU- 20. 


2. Felons are likewiſe Inteſtable being lawfully convicted, for 
the Law hath otherwiſe diſpoſed of their Lands and Goods : * 
But if. a man be only Indiced of Felony, and die before his Con- 
viction or Attainder, he may make his Teſtament both of Goods 
and Lands: * Or being Indided, and thereon Arraigned, ſtands 
Mute and Dumb, and will not anſwer; in this Caſt he forfeits 
only his Goods, * and therefore may make a Teſtament of his 
Lands. * And here note, that in reſpe& of a Felons Lands, the 
time of the Fa&t committed is to be reſpected, but in reſpe of 
his Goods the time of. his Judgment : * So that he lofeth his 
Lands from the time of committing the Fac, but his Goods only 
from the time of Convidion , inſomuch, that at any. time before 
his Conviction he may bequeath, f(cl], or otherwiſe alienate his 
Goods and Chattels. * Howbeit it he make his Teſtament be. 


fore his Condemnation, it will be fruſtrated and prevented by his. 


Judgment. * So that the Teſtament of a Felon convidted is 
void, though he be never executed void, even by force of the 
Condemnation ® unlefs he afterwards doth obtain his pardon, * 
So that perſons Attainted or Convid, though during their Dif- 
abilities they cannot make any Teſtament, nor conſequently any 


Exccutors, becauſe they die not poſſelt of any Goods in their own 


right, yet they may be Execcutors to others: And as ſuch, and as 
to the Goods they have only as {nch, they may diſpole thereof by 
their Laſt-Willsz and of ſuch Goods they may make Executors, 
and may alſo maintain a Writ of .Errour to Reverſe a Judgment 
given againſt the Tcſtitor. (1) But Goods taken away from 
a perſon Attainted or Convicted by a Treſpaſſer, cannot be re- 
covercd by any Suit or Aftion commenced by his Executor, be- 
cauſe the Property thercof in right ſtill appertaining to ſuch per» 
fon Attainted or Convid, they are forfeited bythe Attainder or 
Outlawry of him from whom they were ſo in the way of a Tref- 
paſs wrongfully taken. 

3. Hereticks, if they be Convicted, or publickly Excommuni- 
cated, cannot make a Teſtament of their Goods and Chattels :- * 
But if they reclaim their Hereſie, they are not Inceſtable. Here 
ticks take their Denomination from the Pertinaciouſneſs of their 
Opinion; and being Condemn'd or Convicted of Herefte, are both 
by the Czvit and \Canon Law. as well Incodicillable as Inceftable , 
(1) yea, though ſuch a Teſtator could pretend therein to the Privi- 
ledge ct the Fas Militare, (2) or the Teſtament it-ſelf were-made 
in Pios ſus, or for the benctit of the Teſtators own Children: (3) 
But that is tobe underſtood only of- ſuch of. his Children as are 
alſo. Heretical, and not to-be extended to ſuch of them as are Or- 
thodox 3 (4) Nor to Schiſmaticks, who retaining the Judgment and 
DoQrine of the Church,dcpart only from the Communion thereof. 


4+ Apoſtates 
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4+ Apoſtates, or they who do wholly renounce the Chriſtian 
Faith which once they did profeſs, and do become Jews, Turks, 
or Infidels, are worthily excluded by the Law from being capable 
of making a Laſt-Will or Teſtament. ? Such Apoſtates contract- 
ing to themſelves the guilt of Treaſon againſt the Higheſt Majeſty, 
are not only Inteſtable, but by the Civil Law may at any time 
within five years next aſter their death, be thereof Convicted and 
Cendemn'd per viam Accuſationis. (5) ; 

5. Inceſtuous perſons are prohibitcd to diſpole of any Goods or 


Chattels by Will, ſaving to their Children begotten in Marriage, 


that is, in lawful Marriage 3 or to their Parents, Brothers, Siſters, 


Uncles or Aunts. * Where by Parents, underſtand all of each Sex ; 


in the right Line aſcending 3 and by Children, all of cach Sex in 
the ſame Line deſcending. * 2 | 

6. Sodomites, or ſuch as are guilty of tnat wicked and abomi- 
nable ſin againſt Nature, mentioned in the Holy Scripture, fac 
inteſtable, and prohibited to bequeath their Goods or Chattels. * 

7. Self-murtberers, or ſuch as wilfully deſtroy themſelves, are 
Ihteſtable 3 * nor can they make any Bequeli of their Goods, for 
they are all Confiſcate, * Yet there are thoſe who diſtinguiſh 
between the kinds, or rather the occafions of Sclt-murther; pjz. 
1. That which is occaſioned through the fear'of execution of a 
Judgment of Condemnation, 2 That which is occationcd 
through-a tired ſenſe of a long, tedious and irkſom life. 3. That 
which is occaſioned through the pain and violence of ſome Di- 
ſeaſe. In the firſt Caſe it is ſaid, they loſe, like other Felons, both 
Lands and Chattels; in the ſ:cond, Chattels only; in the third, 
neither Lands nor Chattets, * Notwithſtanding which Diſtin- 
ion, the Law is taken tobe, That a Felo de ſe can make no Te- 
ſtament of his Goods and Chattels, but of his Lands he may. (6) 

8. Ort-lawed perſons, though not out-lawed'but inan Aﬀion 
perſonal, forteit all their Goods and Chattels, ? and therefore can- 
not. make any Teſtament thereof. * But the Out-lawed for Fe- 
lony, forfeiting their Lands as well as their Goods and Chattels, 
cannot make any Teſtament of cither. * Though the Out-lawed 
only io an ation perſonal may make his Teſtament of his Lands, 
yet not (o of his Goods and Chattels. Andasfor Excommuni- 
cate perſons, if they be excommunicated for Herefie , or other 


cauſe which renders them in it (elf legally inteſtable, in ſuch cauſe. 


they cannot make a Telitament 3 otherwiſe it is forthe moſt part 
held they may. * And although perſons Excommmunicate, Here- 
ticks, Uſurers, Inceſtuous perſons , Sodomites , Libellers, and 
ſuch like, are Inteftable by the Cioil Law, yet at the Common Law 
the Teſtaments of- ſuch perſons (at leaſt for their Lands) are, or 
may.be good. (z) And if an Excommunicate pexſon be made 

| Excutor, 
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(p)L.r,2,3.C. de 
Apoſt, & S.am- 
H-N, rir. d: A- & 
poſt. $.qualiter, 


(5) L. 2. C. de 
Apoltat. 


(q)L.f quis C. 
e inceſt. nuptiis, 
(r) AccurſBald, 
& 2'itind.. L. 
{t quie, 


(1) Gzn. c. 19. 


(r) Spec. de Inft. 
elit. $. Comper 
di9'o. nu. 5. 


Cu)L.f :uis filio, 
6 <jus.f..le teſts 
&!.2, C. qui 
reſt fac. pull. 
(w) Vaſq. de 
Succefe Refol. 1. 
7. $.2.nu. 31. & 
Bract. L. 5. tratts 
£8 I 


(x) Feta. c.36, 
in princip. - 

(6) 5&6 £4. 6, 
CI» Plowe25Sy- 
26g. 


Cy) Dr. & &tud, 
I.2 c.3. anl1 terns 
of Law.vetb. ut- 
tegare. 

(z) Jul. Cl:r. 6. 
teſta q.19.Dr. & 
Stu 1. x.c.86. 
(a) Terms of law, 
verb. utlegat. 


(b) Swinb, part: 
2+ $. 22, 


(1) Fitz. Teſta- 
ment. r-Perk. 


Sect. 496. 
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(4) 42E. 373. 


(cd Vid.37 H.6, 


27.by Prifvit acts 


(d) Mich.20 Jac. 
in C. B. Builen & 


; Gervis Caſe. 
 Huttun. 53. 


(e) Vid. 49 E. 3» 
5. 29 All. 63. 

33 H. 6.27 acc. 
In Kugh's A bridp. 
Verb. Hs and 
Teſtaments. 

Mich. 43344 Eliz. 
B R. inter Shaw 
& Cuttercſſe per 
cu-iam. Roll. 
Abiidg. tit. Exc. 


N. 
C ».5. Maiſes 
Caſe. I1i.Rol.it, 


Executor, he cannot (the Excommunication depending) com- 
mence or proſecute any Suit or Aﬀion for his Tetiators Goods .; 
Yet this doth not nul! his Executorſhip, or quite deſtroy the Adti- 
on, but only ſuſpends it until his Abſolution. (2) And again, 
as to the perſon Out-lawed, it hath been a Queſtion propound- 
cd, but not reſolved, Whether by the Oat-lawry of the Legatee, 
before the Exccutors Aﬀent, the thing bequeathed him be tor- 
feited? The Preſumption in Law ſeems to be full for the Nega- 


tive; for that before the Executors Aﬀent, the Legatee, though 


he may have a title to, yet bath no Legal intereſt in the thing 
bequeathed 3 nor without ſuch Aſſent is the Property thereof al- 
beds. 

9. An Adtion ef Debt was brought againſt F. 8. as Admini- 
ſtrator of F. D. The Defendant pleaded, that the Inteftate was 
Out-lawed at the Suit of 'F. N. after Judgment 3 and fo being 
Out-lawed, died Inteſiate. It was reſolved, That the Plea was 
not goed , for it is but a Plea by Implication, that he hath not 
any Goods, and fo but Argumentative, © And Trin. 37 Eliz. 
in C, B. Rot. 2954+ IWolley and Bradwel's Cale was vouched to 
be adjuged accordingly 3 and therefore the Court upon the view 
of the Record in J/'lley's Caſe gave judgment, that in the prin- 
cipa] Caſe it was no Plea. 4 | 

If debt be brought againſt an Executor, and he pleadeth, That 


his Teſtator was, and died Out-lawed 3 it was holden in that caſe, 


that this doth not provea Nullity of the Will, for then he might 
have pleaded, that he was ncver Executor 3 but it tends only to 
this, that no Goods did come to his hands for ſatisfaction of the 
Teſtators Debt, by reaſon of the Out-lawry. * 

' A man Out-lawed toa perſonal Action may make Executors 5 
for he may have Debts upon Contrat, which are not forteited.to 
the King. Conſequently. for the ſame reaſon Adminiſtration of 
ſuch a man's Goods may be granted. EG; 

If an Exigent for Felony be awarded againſt a man, whereby he 
loſes all his Goods, yet he may make Executors to reverſe it, for 
there he is not attainted ; So Adminiſtration of ſuch a man's Goods 


may be allo granted. 
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CH AP. XIII 
Of Conditional Teſtaments. 


1. When a Teſtament may be ſaid to be Conditional. 
' 2. What words ſufficient to expreſs or imply a Conditions. 
3. The difference bctweew Conditio and Modus+ 


1. FP He Teſtament may then be ſaid to be Conditional, when the 


* Executor is therein Conditionally afligned and appointcd, 


for the Aſſignation of the Executor is the Lite and Soul of the. 


Teſtament. Now the Aſſignation of the Exccutor is conditional, 


' when ſuch a ſuſpenſive-quality is added thereto, as thereby the 


effe& of the Diſpoſition is for the time impeded, and dependeth 
on ſome future event, * But a Condition which refirains the 
Authority which was given by the firft part of the Will, is void: 
As to make two Exccutors, provided that one of. them ſhall not 
Adminiſter. (1) But a meer Demonſtration (which refers to the 
time preſent or paſt, as Condition doth to the future) though 
in it (elf a falſe Demonſtration of the perſon appointed Exccu- 
tor, doth not vitiate cither Teſtament or the Exccutorſhip; And 
therefore if.a Teſtator ſaith, I appoint my; Sou Thomas, who was 
lately married, to be my ſole Executor, Thomas fhall be his Execu- 
tor, though he were never married. (2) | 

2. Many and divers are the words which do expreſs or imply 
a Condition ina Laft-Will or Teſtament, whereby the Teftamenc 
it ſelf, or the Diſpolition of the Teſtator, therein becomes condi- 
tional. Srichare the words following ; viz. | if, when, whiles, 
which, what perſon, who, whoſoever, and ſometimes the Ablae« 


tive Caſe abſolute. ] Alſo theſe words following, viz | except, un-- 


leſs, otherwiſe, until, whenſocver, as much as, in as much as, for 
as much as, ſecing that, to which end, to the end that, for this 
purpoſe, ſo far as, ſo long asz ] alſo Prepoſitions, when they lerve 
to, or govern the Accuſative Caſe 3 as.| By and To ] yea and when 
they govern the Ablative Caſe; as, [ With, ] if it ſo appears to be 
the Teſtators meaning. . And in a word, cvery-part of Speech 
whatſoever it be, that {aſpendcth the Diſpoſition of the Teſtator in 
expectation of ſome future event, doth either expreſs or imply a 
Condition. ? | 


(a) Sichard.'in 
Rub. de Inſt. & 
Sub. C nu.r. & 
Graff. Th-C.Com. 
Op. $. Legatur'. 
Qe 46. 

(1) Lyer. 4-vid,- 
Croy.2. E479. 
Fo, vecl. Hine, 


(2) $ Falſa, Ins 
ſtit. ue L-gat. 


(b*Bart.in L.1.i. 
de conditio:1ib. & + 
Demonfſtrat. &. 
Manr.de-ConjceCt. 
ult. vol. lib. 10. 
tit.5. & Sichard. - 
ubi ſupra. C. nu. 
4+ & Valq. de 


Su -cefl. progrefl. lib. 3. $ 29. nu. 3, in fine. & Bart. in I. fi Titio, f. quando: dies Legat. cegit. & L. fi ita 


Scriptum 


16, & Alex, C: n{3l. r85. lib. 2. 


3« Conditi 


ﬀ, de Jegat. 2. & Ripa in 1. Centurio. ff, de vulg. & pupil. Subſt. nv. 260, 161. & Dycr fol. 74- rus- 
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DC 


c) Bild. & Sich- 
ard in Rub. C. de 
Inſtit. & Subſt. 


(d)Bart.in 1. 
quib.dieb 6 Ter- 
milius .de Coad. 
& Demon. 

(3) L. urititas 
$. 1. & 1, (1 ita» 
De manum. teſt. 
t4) Gomez. Var. 
Relol. to.r. C.12+ 
nu. 70.DD. Com- 
munitcr. 


(2 Sichard. in 
diC, Rub. 


3. Conditio is an annexed Quality,which ſo long as it dependeth 
unperformed, hindereth-the effe& of the Diſpoſition. © And Me 
dus is a Moderation whereby a charge or burthen is impoſed by the 


'Teſtator in reſpe& of ſome commodity, which hinders not the 


effe& of the Diſpoſition in ſo ſtri and exact a manner as Conditis 
doth. And as Conditiois commonly known by the word [ If, ] fo 
Modus for the moſt part is known by the words [ So that. 4] I do 
appoint 4. B. my Executor, So that he gives 501. to C.D. This 
is only a Meds. I appoint him my Executor, If he give the other 
50 I, That is Conditio. (3) And albeit the Teſtator ſhould add a 
Condition to the Modus, and ſay I appoint A. B. my Executor upon 
Condition, That he pay 504. to C.D. yet in that caſe it is but 
Modus, and not Conditio. (4) 


CHAP. XIV. 
Of the ſeveral kinds of Conditions incident to Teſta- 


ments. | 


1+ The diſftinfiion of Conditions. 

2. The Law of Poflible Conditions» ; 

3- The Law of Arbitrary, Caſual, and mixt Conditions. 

4+ The Law of Affirmative aud Negative Conditions. 

5. Conditions Impoſſible, Unlawful aud Captious, are inefe- 
Gual. 

6, Neceſſary Conditions, of no force in Law. 


A A S many and various are the words and expreſſions which 

are as the Signs and Land-marks of a Condition :: Sono 
leſs manifold are the Diviſions and Subdiviſions in the Law of 
Conditions themſelves : But as to our purpoſe, we ſhall content 
our (elves with a few, and reduce them all to theſe following ; 
»iz. Conditions are cither, 1. Poſſible, and they are either Caſual, 
Arbitrary, or mixt 3 which conliſt either in Chancing, Giving, or 
Doing, and are cither Affirmative or Negative. Or, 2. Impoſſible, 
either in reſpe& of Nature, -of Law, of Perſons, or of Contrariety. 
Or, 3. Neceſſary, and that-in reſpe@ either of Fad, or.of Law. 
And thus all Conditions relating to this ſubje& may be reduced 
to one of theſe three Heads, viz. cither Poſſible, Tmpoſſible, or Ne- 
eſſary. * As for Captious and* Unlawful Conditions, they fall 


in Conſtruction of Law under the ſecond head of this Diſtin- 
A Condition, properly fo taken, reſpe&s the time to 
come 3 


Qion. 
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come 3 improperly, the time preſent or paſt, (1) and it ought to 
refer to ſomething that may, or may not be 3 for if it be ſubjc& co 
no Contingency, either in Subſtance -or Circumſtance, it cannot 
properly be termed a Condition :' And therefore it one make 
A. B. his Executor, or give him a Legacy of 100 Þ. it the Sun 
riſe ten days following next after his the Teſtators death, the 
Executorſhip or Legacy is pure and ſimple, and not conditional, 
(2) though the Sun were not ſeen to appear or ſhine in all that 
time, And the Law reje&s ſuch Conditions as relate to any 


thing for the time paſt or preſent, that never could be true: And 


therefore in caſe the Teſtator make A. B. his Executor, if the 
Teſtators Wife and Daughter happen to be then alive at the time 
of making the Will, and the Teſtator never had any Daughter, 
in this caſe the Diſpoſition remains valid, and the Condition 
of no more force or effet, than Conditions that are Iepoſſe- 

ble ) 
bh Cundittens muſt firſt be accompliſhed before the cffe&t 
can take place, * unleſs it ſticks not with, nor may be jmputcd to 
the party on whom the Condition lies, whereforc ſuch Condition 
is nvt performed; for in ſuch Caſe the Condition will be account- 
ed as accompliſhed, ſpecially if the Condition be Arbitrary, and 
the party notin Mrs nor Cu#lpa, why the ſame is not indeed ac- 
compliſhed, The Law will alſo underſtand it as accompliſhed, 
if only he to whom it is to be performed, be the impediment there- 
of. (4) And here note, that every; Polhble Condition ought to be 
preciſely obſerved or performed 3 neither is it (ufficient, ſave in 
ſome caſes, to accompliſh the (ame by any other means , or in 
any other manner than is preſcribed © unleſs it may appear 
that the- Teſtator did more reſpe& the end than the means 3 
4 or unleſs the party in whoſe tavour ſuch Condition was made 
doth conſent unto other means © or unlcſs the Condition be 
when ſomething is diſpoſed iy Pzvs,Vſus, or unlcls the Law allows 
other means than the preciſe form which is preſcribed. And 
therefore Regularly Conditions are to be performed in their very 
proper and ſpecitical forms. (5) except in certain Caſes neceſſary 
to the Ac of Perforinance : In which Cale, other means than ſuch 
as are preſcribed will ſuffice, if they are equivalent to the pre- 
ſcribed means, and that Equivalency contains the ſame Reaſon in 
Law. (6) And whereas it is true in Law what hath been (aid, 
That when it doth not ſtand by him to whom the Condition ap- 
pertaineth, wherefore the Condition is not performed, it ought to 
be for the molt part accounted as accompliſhed, * though indeed 
and in truth it remains unaccompliſhed : And whereas this is ge- 
ncrally true when the Condition. is meerly Arbitrary, * and the 
party to whom the Condition was injoyn'd not in tault, where- 
G tore 


{1) L. cum, ad 
pr2.cn-.& !.itaq 
ﬀ uv ccrtum per 
& Ludo. Guz d 
inl. (3 quis in 
econ crivcndo. C, 
d. PaQtis. 0u3. 


(2) C'auJ. Tutivs _ 
inL Þ: 2gnantis. 
ﬀf de ['@1is. nu. 
24,25. 


(3) Nee. Sie, 
luper 6 Augurie 
U *. qui R »n & 
ﬀ. Je verb. Obvit- 
£al.!12u- 15.18.24. 
(db) L.qui han 
des. tf. de Cn- 
Git. & d{cmonſt. 
Cmntitio Levarg 
adjecta hab:rur 
pro impleta, 
quand? nun ſtr 
per Lega acium, 
quromiaus imple- 
atur. 1.5. $.c. 
quando dies Leg. 
C-.J. & Aymo 
Cravetta. lup. l, 
cum filio. ff. de, 
Le7.1. nu. 253. 
(4) C'iriſtoph. de 
Caitell. ſup.L- (i 
cum d ztem. 
S»lur. Marrim. 
C.)G'ols.'& DD. 
ta l. tt quis he- 
red. C.t. Iſt. & 
S ibt; ; 
(d) Manti:. de 
cone. uit. vol. 
[15.1 1. LIL.1 9s NZ» 
Ce) Simo. de 
Pretis. de inter> 
pret. ulr. vol. !.r. 
(ol. ulr. nu. 34+ 
(5) L-Mzvius, }. 
qui hered. f. Je 
Con:l, & Ds 
mo |&t-. 
(+) Fortun, Gar- 


'cia. in $6 & quia 


(1 tantain l. Gl. 
lus. #. de Liv. & 
P.:ſtnum. 
(-) L.cum non 
Stat. X c. impuU- 
tari. ds Rep. 1ace 
(-) L. que ub 
Condit, 9. +. de 
Condi's 1: ite 
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fore the Condition is not accompliſhed 3 fo as that an Impedi- 


ment ſhall be ſaid to- excuſe a man from delay in the matter of 

()DD.in 1.3uod performance of Conditions : * Yet notwithſtanding all this, when 
tc . 1 Cert» PET- . ; d d. ach 1 It 

the Impediment may be foreſeen and prevented, ſuch Impediment. 

(Glo & DD- ſhall not excuſe him whodoth not avoid the ſame. * But when 

c«ntinuus. 9. i1- the Impediment of performing a Condition doth proceed from the 

wd. -de v-i. Teſtator himſelf, then the Condition. is reputed- for compleat, 

Obligat. , . . * Jo . 

| though not accompliſhed 3 and in.that caſe it ſhall prejudice nei- 


OS: inl-mi- ther the Executor nor the Legatary. * In like manner, when the 
iCtS. Ve Ute © 


Leg. J41.de Adut. Impediment doth proceed from a third perſon, the Condition is - 


C2 Bart fn 4 to beaccounted in Law for accompliſhed, ' unleſs ſach third per- 
& D-mon. ſon were ignorant of the Teſtators Will. ® But when the pertor- 


im) Mantic. |.1. 


am Mantic: it mance of a Condition is hindered by the Will and Providence 


of God, there the Law doth not allow-any teigned performance, | 


(n) T>id.nu.23- ®-EXCEPt it be in favour of Liberty from Bondage *® or Alimentati- 
[TTP} L, Liberta- 


Co) 1. Liberte ON, Or ad pius cauſas, 7 or except the.Qualitication be not Condie- 


num tionsl, but only Modal. 4. 
Cp) Tyra). ce. 
P,ivil. piz Cx+ c- 57. (q) Grafts. Th: Cm. Op. $, Legat. 9.58. 


3+ Arbitrary Conditions, that is, ſuch as conſiſt in his power on. 
whom they are impoſed, ought not to be performed till after the 


i) wp. E de Teſtators death, * unleſs the Condition be ſuch as cannot be 
&). 6 quis lzre- iterated 5, for in that-caſe it is ſufficient that the ſame was perform- 
wy Laſtit. ed in the Teftators life-time, even before the making of the Teſta» 


(L.6 jamfaQta. mcnt3 *f'or unleſs the Condition be referred to the time paſt. 


& az: con.it'®: +. Alſo an Arbitrary Condition impoſed upon an Executor, may. 
&)L.ralic.f.ib. be performed at any time during the Executors life, and he mean+ 
Band's... Whiles cnjoy. the Executorſhip. » This-holds true, unleſs the. 


de bzred. fuſtit- Judge aſſign a certain competent time for the performance there-- 
of ; upon default whereof Adminiſtration maybe committed as - 


; H oy 4-5 of one dying Inteſtate, till the Conditien be performed : ” But 


io <&-1, 6 quiz. If {uch Condition doth appertain to a Legatary, then ic:muſt be 
& dit. 9.!- performed fo ſoon as conveniently. he may, or elſe the Legacy is 


Cx) L-hec condi 4. = > > 1 "nc 1diti - 
(x) Lheccondt loft, * unleſs the Legatary were ignorant of ſaci Condition. or: 


&.cmov. Legacy for in that caſe no prejudice ſhall accrew to himby rea- 
(Bunn fon of ſuch ignorance. 7: And it is ſuſficient for the obtaining 


nu. 20. the effect of. a.Condition, that the ſaid Condition was once ac-- 


1k ol Pg compliſhed, though it doth not continue fo, *-And although 


vlg. Subſtit. Arbitrary Conditions (as aforcſaid) are not regularly performable. 
till :after the. Teſtators death, yet Condi:ions not Arbitrary, but 


£1 f jam fata, Caſual or mixt, are accounted as accompliſhed though pertormed | 


ﬀ. d- Conclit. & 


1. 1 qui; &zre6.C. 


betore the making of the Teſtament, provided the Teftator were 


ge laſt. & $ab- 18::Orant.thercof; .* But if the Teſtator were not ignorant there- 
FT .,5:;, Of at the inzking of the Teſtament, then it is otherwiſe, and. 


paw $.3cL git» .the Condition,remains to be performed, . * Fox when the Con- - 
_ = dition. 
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dition is meerly Caſial, the-ſame is neither accounted for accom- 
pliſhed nor extant in preſumption or hRtion of Law, neither for 
unaccompliſhed or detictent, untill the aCtual event of the ſame 
Condition doth firſt come to paſs. *© Indeed an Arbitrary Con- 
dition is divers times accounted for accompliſhed in Law, though 
not in Fat : But a Caſ#al Condition is not accounted for ac- 
compliſhed or extant in Law, unleſs the ſame be accompliſhed in 
fat alſo. * And ſuch muſt be accompliſhed , before a Legacy 
cati be due: And in caſe the Legatary happen to die before the ac- 
compliſhment of ſuch Caſual Conditions, the Legacy 15 quite loft, 
and cannot be tranſmitted to the Exccutors or Adminiſtrators of 
ſuch Legatary, * And in mixs Conditions it is itt this caſe as in 
Conditions that are meerly Caſnal, * But Arbitrary Conditions 
are ſuch as meerly depend on the power of him to whom they 
are injoyn'd, and depend not on thre Power or Fact of any other 
perſon, nor are ſubje& to any Incidents of Chance or Fortune : (7) 
For which reaſon,that Condition isnot accounted Arbitrary, whoſe 
event may be impeded by ſeveral Fortuitous Caſualties. (8) 

4. Again, of the Poffible Conditions, ſome be Affirmative, fome 
Negative : When the Condition is Affirmative, the Executor or Le 
gatary cannot obtain the Executorſhip or Legacy, fo long as the 
Poſſible Affirmative Condition dependeth untulfilled, though they 
ſhould put in ſufficient Bond to make Reſtitution, in caſe the Con- 
dition (hould be deficient, * unleſs ſuch Affirmative Condition doth 
ſecretly imply or contain a Negative, * which confiſteth in Doing 
or Giving or when the Diſpolition is not made ſab Conditione, 
but ſzb Modo only : i But when the Condition is Negative, the 
party on whom the Condition lies may be admitted to the effe& 
of the Condition in the mean time, or during the dependanc? of 
ſuch Negative Condition, he firft entring into Bond or Caution to 
make Reſtitution, in caſe the Condition be not performed. * For 


if the Condition be Negative, conliſting in not Doing of ſome { 


thing, and cannot be performed ſo long as the perſon liveth, on 
whom it was impoſed, then may he obtain the Legacy, by giving 


in Caution toaccompliſh the Condition, or not to do that which ' 


by the Condition was prohibited 3 otherwiſe, in default thereof, 
to make full Reſtitution. ? But if the Negative Condition be 
ſuch as may be performed during his life on whom it is impoſed, 
then is not ſuch Caution to be given. ® And if ever a Negative 
Condition be reduced to an Impoſlibility, it is then accounted as 


(c) L: unica. 6, 
{11 aut::me. C. yec 
C.d. Ll. 


(e) L. liber.$. & 
ita, & de hxz.cd. 
i i.ru-nd. 

(tf) D &t.l. ft quis 
bercaem. C. de 
I1Oitit. & Subſtir. 
(7) Mar.S4loms. 
in $ 4 eju3 gui 1, 
Gallus. ft. de U. 
& Peſt. 

(5) L. fuus quoqz 
tt. de bered. 1a- 
ſtitucn4. 


(2) L. Mutian.£. 
de Cond. & dem, 
(h) L. parer. $. 
S 2crus. t ibik 


(i) Lt. c. de his 
que. ſub modo 
XC 


(&) L. Marian, f. 
de Cond tt. & 
emoa. 


(1) Ibiders 


(m) L. cum tali, 
6.1. ibi1\.&1. 


accompliſhed, * becauſe it is then brought into ſuch a ſtate, as tit 


that it is not capable of being infringed, Allo if the Negative 
Condition conlitt in not Chancing, then likewiſc is the toreſaid 
Caution not to be admitted. * Laſtly, when the Condition is 
Affirmative, then itis to be undcrſtood of the tirtt AG of pertor- 
G3 2 . mance 


. it jd, 
(n)G w(5.Ke DD. 
in di. 1. Mu» 
Lane. 
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2) L. hoc genus. 
. de Cond. & 
Demon. 
(9) Barthol. Ca- 
lepius in 1. is 
quiducenra. ff. de 


reb. Dub. nv. 25. 


(ro) L.cui tune 
dos. f. de Con1. 
& D:monR-, 
(rr L.2. in fin». 
F <6e Condit. & 
Demon. 


(q) Mantic. de 
Coni: &. ult. vol. 
lid. 11, t;t.46.n., 
23» 


rc Lilla & de 
er. d inſtic- 

\ O #4 fide. COM» 
will. iT. de tiiei. 
commilt. 

(12) Hier. Byti- 
g-112,in Limpote 
{adilis, f:de verb, 
©. lig. ou. 13+ 


(t ) L. fi pupilſus. 
$-4ui {ub Cordi- 
wac. De Novar. 


mance only but when the Condition is Negative, then not only 
the firft Ae, but alſo the Second, Third, and every other A is 
perpetually forbidden. ? Only if it be an Alternative Negatize 
Condition, it is ſufficient if either part be ſecured: from being 
infringed. (9) Yet it is not enough to perform a Condition only 
in part, becauſe Conditio in Conftrution of Law is -an Indivi- 
dual. (10) Nor wiil the Fulfilment of a Condition meecrly by 
Chance or Fate, any thing advantage him who ſtood perſonally 
obliged to perform it. (11) 

5. Impoſſible Conditions, be it in either of the four former re- 
ſpeds 3 viz. either in reſpe& of Nature, of Law, of Pcrſons, or of 
Contraricty.or Repugnancy, are in themſelves void, and work no- 
thing as to any hinderance either of Executorſhip, or of Legacy ; 
But the Condition which was not impoſlible at firſt, yet becom- 
ing impoſſible afterwards, is not void in it (elf, yet maketh void 
the diſpolition whereto it is' annexed. ®* Allo under this head 
fall all unlawful Conditions, and ſuch as are contrary. to good man- 
ners 3 for what is unlawful to be done, the Law will have us to 
underſtand as impoſſible to be donez and not only Conditions 
fimply unlawful, but alſo all Captious Conditions 3 for when the 
Condition is repugnant to the nature of the Diſpoſition it (elf, it 
is then a Captious Condition, and is of no force for all Captions 
Conditions are void; fo are all Captious Wills and Teſtaments 3 
as when the Teſtators Will dependeth on the Will of another, it 
is aCaptious Will, and of no validity , * unleſs it be in favour 
of Liberty, or ad Pios uſus. * Theſe Impoſſible Conditions, though 
Negatively made, do in effect. of Law ditter nothing from a Con- 
dition altogether-in being, and already.extant : Infomuch, as that 
they. are ſo far from vitiating or nulling an Executorſhip or Le- 
gacy, that they do-not ſo muchas (ſuſpend either. (12, 

6. Neceſſary. Conditions are all of no force, whether. they be 
Neceſſary in reſpe& of Fa#, or ſuch as cannot but come to paſs, or 
whether they be Neceſſary in reſpe& of Law for in vain-doth the 
Teſtator annex that as a Condition to the Diſpoſition, which the 
Law requires without: For as- in Conſtruction of Law, that is 
deemed as impoſſible which the Law prohibits 3 fo likewiſe is 
that deemed as neceſſary which. the Law abſolutely. requires 3 
therefore when the Condition is in either extreme, that is, cither 
neceſſary or.impoſſible, ſuch hindereth not as to any ſuſpenſion of 
the e&ffe&; but itis as if any ſuch Condition had not. been at all. 
exprefſed,. *: 
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CHavP. XV. 


Of Teſtamentary Conditions 7 reference to Marri- 
age. -<ihu 


Ts Conditions againſt the Liberty-of Marriage, unlawful. 
2. Condition of Marrying with the Conſent of another , how far 
lawful, or not- 


3. A Caſe in Law touching this Subject. 


I LE L Conditions againſt the Liberty of Marriage are un- 
lawful; * but if the Conditions are only ſuch, as where+ 

by. Marriage is not abſolutely prohibited}, but only 1n part re- 
ſtrained,' as in reſpet of time place or perfon,- then ſuch Condi- 
tions are not utterly to be reje&ed.. >. Thus an. Executor or a 
Legatary made on ſome Condition. againſt the Liberty of Mars 
Tiage, may notwithſtanding the non-performance of luch Condi- 
tion,.'obtain the Executorſhip or Legacy: * Yea, it the' Teſtator 
make one his: Executor., or give him. a Legacy upon- condition 
that he marry: with the conſent, and: according to .the: good li- 
king. or. appointment of ſome other perſon, this Condition is 
unlawful, 4 Inſomuch; that if. ſuch Executor or Legatary marry 
contrary to-ſuch Reſtraint or Condition, he (hall notwithſtanding 
be admitted to the.Executorſhip, and receive the Legacy, as it 
no ſach Condition had been expreſſed. * &. Whether he be 
not obliged to ask his Conſent, though not to follow it? For 
the Law rejects all: Conditions made againſt Marriage or that 
are Impediments to Marriage 3 notwithſtanding which, an Exe- 
cutorſhip may be aſſumed, or a Legacy.demanded, as if no ſuch 
Condition had been made. (13) Yct an Annuity bequeathed by ' 
a- man to his Wife for ſo. many years, if ſhe ſhall remain at- 
ter his death a Widow, and unmarricd, it is good. But ſup- 
pole a man having in his Will bequeathed ſuch a Legacy to his 
Wife, ſo conditioned as aforeſaid, do after in the ſame Will 
ſay, Ttem, I give unto my Wife the Dwelling-houſe wherein 
L now: live; or, I give unto her the one halt of my Houſhold- 
ſtuff: The Queſtion is, Whether thele later Legacies be pure 
and ſimple? or, Whether the foreſaid Condition, relating to her 
Widowhood , ſhall be underſtood as repeated therein? The 
Deciſion is in- the Negativez the Reaſon. is, becauſe the former 
is 
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(14) A de 
Barroaib. 
{up&r Rubr. c- 


is an -Annual and Succeflive Legacy, congruous to a vidual itate, 
the other not. (14) 


de Secund. Nuptiis n1. 10r. & nu. Seq. 


Cf) Mantic. uf 


ſupra. 

Cg) Paul .de Caſt, 
Conf. 300. vol. r. 
& Felin. inc. 10. 


parr. Ce Cunſtit. 
Ext. Col. 2o 


(h) Mant. de 
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(15) Signorol.de 
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cum avum, Cod, 
de Inſtir.& Subſt, 
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(1 )BrownLr. 32. 
Bulſr. 2.126: 


2. Notwithfianding what hath-been ſaid, the Condition holds 
good; if the Teſtator make one his Executor, or give him a Le- 


gacy if he marry not without the Counſel or Advice of anot her 


perſon : So that the Teſtator giving him a Legacy if he marry 
with the Counſel or Advice of another perſon, he is excluded 
from the Legacy, if he marry without ſuch Counſel or Advice 3 
'f yet in this Caſc he is not bound to follow ſuch Counſel or Ad- 
vice, but only to requeſt the fame. -® Again, although the Con- 
dition of marrying with the Conſent of another is void, fo as the 
party on whom ſuch Condition is impoſed, may obtain the Legacy 
without ſuch conſent, yet marry he muſt, or he cannot obtain 
the Legacy 3 for although the Condition of ſuch Conſent be un- 


lawful, yet muſt he marry before he can pretend to the Legacy, 


becauſe that part of the Condition is not unlawful. * And 
thence alſo it is, That a Condition , under which a Woman is 
appointed Exccutrix, if 4. B. marry her, is held as not accom- 
pliſh'd, and (hc is not Exccutrix, it A. B, refuſe Marriage with 
her. (15) 

3+. A Legacy of 501. is bequeathed to 4. B. when ſhe ſhall be 
married, ſhe dies unmarricd, or before Marriage : In- this Cafe 


her Executor ſhall not have the 50. - But if the Teſiator ſaith, I 


give A.B. 501. towards her Marriage, in that caſe hex Executor 
ſhall have it, alþcit ſhe dic unmarried. (1) 
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CHAP. XVI. 


Of the manner of Proceeding during the: ſuſpence of the. 


Conditions. 


1. The Condition dependiug, Adminiftration may be committed- 
to the Conditional Executor- 


' 2+ The Law what, in caſe the Condition be not performable by- 


the Executor, on whom it 4 impoſed. | | 
3. The difference in Law between a Poteſtative Condition an- 


acxed to an Executorſhip, aud. that. which -is annexed to a Le-- 


gacy. 


Is T Hat Creditors and Legataries mayhave remedy during the 
(uſpence of the Condition of the Executorſhip or Legacy, 


it is lawful for the Judge to commit Adminiſtration to him that- 


is- conditionally aſſigned Executor, yet only for ſo long time as the 
Condition dependeth and is not <xtant, or elfe deficient  * and 


when the Condition is extant, he may prove the Will, and detain 


the Goods of the deceaſed, as Executor to-the. Will z but if the 
Condition be infriuged,or utterly-deficient, then ought he to make 
Reſtitution to the next of Kin to the deceaſed, orto thoſe to whom 
belong the Adminiſtration of his Goods 3-* for by breach or 
defect of the Condition, the deceaſcd is reputed to have died In- 
teſtate, oras if he had never made an Exccutorz © And the for- 
mer Adminiſtration being, forfeited, a new may- be committed 
*"'But if the Conditional Executor will not meddle with the 
Adminiſtration of the deceaſed's Goods, when the Condition is 
performable, then may. the Judge aſtign the Conditional Execu- 
cor a competent- time for the accompliſhment of the Condition  - 
within which time if it be not performcd by him, and-if it be with- 
in his power, it may. be imputed for infringed or deficient, pro- 
vided that: other time for the performance of : the Condition be. 
not aſſigned in the Condition it ſelf. * And in caſe of ſuch In- 
fringement or Deficiency, Adminiſtration may: be committed ac- 
cording to the Statute, as of one dying Inteſtate.- f But if the. 
Judge knowing of this Will, doth commit Adminiſtration to ſome 
other without the Exccutors knowledge, or without appointing 
him ſome competent time for the accompliſhment of the Condi- 
tion, then is the Adminiſirator in hazard of being ſaed by the 
Executor in an Action of Treſpaſs, unleſs. the Executor did for+ 
merly refuſe, s | 
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2. If the Condition be ſuch, as that it doth not lie in the power 
of the Executor to perform the ſame, then may the Judge at the 
Petition of the Creditors, aſſign a time to ſuch Conditional Execus= 
tor to undertake the Adminiſtration of. the Goods, which if he 
negle& or refuſe, then may the Judge, after ſuch time elapſed, 
commit the Adminiſtration to ſuch as have Intereſt, until ſuch 
time as the Tondition be cither extant or. deticicnt z or elſe (as 
Tome think) the Judge may grant a Letter ad Colligendum to ſome 
other perſon than the Conditional Executor. But then note, that 
ſuch perſon as hath ſuch Letter ad Colligendum, not being Admi- 
niltrator, the Actions which otherwiſe might be brought againſi 
the Adminiftrator, may now lie againſt the Judge. » And 
though the Judge may grant his Letter «4 Colligendam , yet he 
hath not power to give Authority to ſell any of the ſaid Goods, 
though pcriſhable. i And if ſuch perſon to whom ſuch Letter 
ad Colligendum is granted, ſhould by virtue of ſuch power (etl 
any of ſuch the (aid Goods, he is ſuable as Executor to his own 
wrong. '* | FT : 

3. When a Teftator appoints an Executor, or bequeaths a Le- 
gacy utider a Condition, not only Poſſible, but allo Poteftative, that 
15,ſuch as is in the power of himto perform on whom it is impoſed, 
and the Will ſilent as to the time of the performance thereof, not 
expreſſing when it ſhall be fulfilled : In this caſe,the Law puts a dif- 
ference between ſuch a Condition annexed to the Inſtitution of 
an. Executor, and that which is annexed to a Legacy : For if 
it be annexed to the Executorſhip , and the Executor defer or 
delay the performance of ſuch a Condition, the Judge at the jn- 
ſtance of the Tcſtators Creditors , may aſſign him a day, by or 
within which he ſhall fulfil the Condition, . and take upon him 
the Adminiſtration of the Teftators Goods ; But if ſuch a Poreſta- 
five Condition be annexed to a Legacy, and no time ſet in the 
Will for the performance thercof, -the Legatary is obliged to ful- 
fl it as foon as he can : So that in this caſe the Judge aſſigns no 
term, becauſe the Law aſſigns it 3 and the Reaſon in Law of this 
difference, is, Becauſe unto the one, viz ' the Legatary, "there ac- 
crews a certain profit or advantage 3 but the other, viz. the Exc- 
cutor, aſſumes a certain byrthen, and runs the hazard of an un- 
ecrtain damage. * | 
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Pant l. Of Laſft-Wills and Teſtaments. 


Cnare. XVIL 
Of Teſtaments void. 
1. Ey what means Teſtaments are void origiualy. 
2. By what means they become void afterwards. 
3. Law-Caſes pertinent to this matter. 


&e A Teſtament may be Originally void or voidable, wholly or 


in part through ſome oyiginal defet; as thus, Firſt, 
becauſe the Teſtator is Cach a perſon as cannot make a Teſtament. 
* Secondly, becauſe the things bequeathed are not deviſcable 
by Will. * Thirdly, becauſe the manner of the Diſpoſition is 
unlawful, * Fourthly , becauſe the perſon made Executor is 
uncapable thereof. * Fifthly, becauſe the Teſtator was compel- 
led by fear, * or circumvented by fraud , or overcome by im- 
moderate flattery, f or induced by ſome other unlawful means 
to make his Will. Sixthly, becauſe of errour, uncertainty or im- 
perfeRion. Seventhly, becauſe the Teſtator had not Animam Te- 
ſtand. t 

2. A Teſiament, though free from all Original fault. may yet 
afterwards become void. As firſt, by making of a later Teſta- 
ment. * Secondly , by cancelling or revoking that which is 
made. +* Thirdly, by ſome alteration of the ſiate of the*Teſta- 
tor. * Fourthly, by' forbidding or hindering the Teſtator from 
making another Teſtament, or from correQing the former. 
Fifthly, by unwillingneſs or inability of him that is appointed 
Executor, when he will not or cannot officiate as Executor, 
Sixthly, when the Executor cannot be certainly known, there 
being divers men of that name, and no diſtin&ion made ; this un- 
certainty of the Executor maketh void the Will. Seventhly, when 


The Tefiator doth err in the perſon of the Executor 3 but in 


an errour of the name only, and not of the perſon, it is otherwiſe, 
fave in certain Caſes hereafter limited. Thus a Teſtament, though 
free from all Original fault, may yet afterwards become void ; 
but r Teſtament originally void, can never afterwards be made 

good- 
3+ Errour upon a Judgment given againſt the Plaintiff in C-B. 
on a Formedox in Remainder, upon ſpecial Verdi&. and found 
that D. gave Inſtructions for the writing of his Will, to give his 
Lands to one of his Sons for life, and the Scrivener by miſtake 
wrote an Eſtate in Fee 3 and the Court agreed that the Will was 
Kterly void, becauſe it was not the Will of the Teſtator. Yet it 
= ſ{cem'd 


(a) Supra, cap.F- 
(b) St.27 H. 8. c+ 
20. & Dr. & Stu» 
1.1.1.C.8. % Pcrk. 
tit. deviſe 102. 

(c )Sn1pra, cap-1,+ 


a 3, - 
(a) Lutra- lib.2. 


cap.6. 
(e) Bart.in |. fin. 
ﬀ. {i quisaliy. tc 
ſtari prohibetur. 
(f) Oldend. de 
Actionib. clal: 5. 
fol. 518. 

(g) L- Lucius. & 
1.Divus.f. de Mi- 
lit. Teſta. 


0, $.poſteriorL. 
Jaſt. quid. mod. 
teſta infirm. 

(1) L.t. ﬀ. de his 
qui teſt. del. 
(k) $. alio. Inſt. 
quib. mud. teſta. 
infi;m. 

1) L.r. & 2.6 
quis aliq. teſtari 
prohiberur. 

A man maketb 4 
Teſtament withe 
out naming any 
Evxecutor. This is 
good for Land, 
but not for goods. 
Dyer*s Read. #7 
Sia's of Wils, 
SeQt. 2. $. 3» 


Trin.36.& Mick. 
36, & 37. Eiiz. 
Dorenkal yerl. 
Catesb. . M Os 
Req. nu. 453+ 
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The Caſe of the 
Cokeirs of 

Sir William Ris 
der. m the Court 
of Wards. Moo. 
Rep. wv.1222» 


(1) More. Caſc. 
1156. 


{ 2) Vic» Latius. 
B:ownl. 2+ 80+ 
191- 147» 4 H-7. 
I 3. Plow. 202+ 


ſeem'd to Ferxer Juſtice, that for ſo much as it may be, it ſhould: 
bez that is, for an Eſtate for life, which was his Will ; But all the 
other Juſtices were againſt him, -** * '! v/ 

In the Court of Wards, between the Co-heirs of Sir J/illiam Ri- 
der, it was declared by Coke Chief. JaKica'df the C. B. and Tan- 
field Chief Baron,. That if one make his Will in writing, and 
then ſays, I wilt aker.it, :or add toit5:that is not this. Will, be- 
cauſe it is not campleat, or hniſh'd, nor pub ih'd for his Will, bue 
is deferr'd or delayed till the Alteration.or Additionbe made to it. 
And if the party. die before ſuch Alteration or Addition, and with-. 
out publiſhing it to-be his Will, that Will is not, his Wall. But if he 
make his Will, and publi(h. it, and after'it cometo.his mind to 
alter.or add-to-it, and.he lay that he will alter,it, or add'to jt, but 
dics before he ,make any: Alteration-or. Additian, then the farmer 
ſhall be his Will. Whence it is, that by the fame Author, it: is- 
reported, That if a man makes his Wall in wziting, and after de- 
clares, that he will add to it, or alter it ,. this is not a good 
Will, becauſe not compleat nor publiſhed for his Will. But if a 
man publiſh the Will that he .hath made, ..and after it comes 
into. his mind-to add:to-it, or to alter-it, and: ſays he will 
ſo do accordingly , but dies before any addition-thereto ;- or. 
alteration thercof 3 in this caſe the Will he publiſhed ſhall ſtand 
for his Will (a) _ | 

Tf there 'be a falſe Will, and.. a mrzq Will exhibited both at 
once, and the-perlop named Exccutar. inthe falſe Will, get the 
Probet to his Will frſt> and afterwards che Executor of. the 
zzxe Will doth diſprove and avoid the fix falſe Will : In.this 
caſe he may alſo avoid all Ads done. by, that Fraxdelent Exe- 
cutor. (2) ; "28k 


net i2-- ro Bra Me Ep LO 


G06 0 nr 


OIL Ms p, 
CO IE eo Fo : ; 
PI 2 ES 2” bo . ” 
EB Peay TH TE Ag "IN 
>> an Bo te ER: Tp IO F * 
: EET It : , , 


\ 


Parr lt - Of LoftWilk and Tiſtaments. 


"C445. XVI 
Of Teſtamentary Revocations. 


- 1+ Vhence'they db miſt wſually procetd; and the more common canſes 
thereofe Qi d. elighlo oft Fi 103 v0 2 
- '2 The ſeveral kinds of Revocations. | 
3. Revocations Ks Marriage» | 
4+ Where two Wills are fonnd, and it be not known which was 
male firſt or laſt, which ſhall 'be preſumed the later Will. 
gs. I what' Caſet' the former Will ſtauds unrevwked; notwithſteud- 
ing the making of a Imrer Wil © = | 
6. Caſes in' Law toncbing' Revacations. 


I. R Evocations Teftamentary, are cither ſuch as are miade by 


the Teſtator himſelf, and' are of his own proper meer + 


will and: pleaſure; or ſach as are by the Law, 'and belides, yea 
poſſibly: contrary to; the Teftators Will and Intention. The for- 
merof theſe is cither by ſome verbal Declaration; or by makin 

d later Will, or by doing ſome other At amounting, to the effte& 
of a Revocation: The later of theſe is: fonrfold , or doth arife 
from: a fourfold' cauſe, and comes to pals cither for want of ſuffi: 
cient proof, 'or by reaſon of Difinheritance (not praQicable with 
us inthat ſenſe, though very frequent-in the' Civil Law, under 
the'notion of Preterition'z) or becauſe of ſome- Capital ' Crime , 
for which the Teſtator ſuffered death according to Law ; or that 
the Executor (or all'of'them,” whereithere are'more' than one) 
refuſe to Prove the Will; or Adininiſter' co the Peſtators Goods * 


But this laſt is not ſucha Revocation in'Law' properly, as nulls 


the ſubſtance of the Will 3- but' rather only works an avoidance 


pative : And indeed none of tlieſe ſeerii fo mnch to be Revocations 
as Annullations in Law. OS 0 : | 

F 2. Revocations may beceither of Executorſhip, orof Legacies 3 
and that cither in' whole, 'or in part'; and this may be either by 
Word, or by Deed, or by A& and Operation of Law, or by Mars" 
riage.* The Teſtator at any' time before his death, hath power 
to revoke or alter his Will at his pleafure, * And'asa Will may 
be made by word- only, ſo' even a written Will- may by word 
alone be revoked and annulled. * For by making a Nuncupa- 
tive or Verbal Will, one may revoke a written Willz yea one may 


Will by him formerly. made, ſhall not ſtand; but be revoked and 
| | H 2 annulled ; 


of the Form'of the Scedaleas &Will;' whether Written or Nuncu» 


(a) Bald. +; !. 

Sincimcs. C. de 
Teſts. & Manr. 
de Coniett. uit. 
val. l. 2..t-.x5, 


| | | Y (>) Ofc. Excr, 
by word* only expreſs the alteration of hisinind'thus tar; That the «Revo 


$. dc Revocate. 
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Of Laſt-Wills and 'Teſtaments. Piana; 1. 


(c) Ibid. 


(d) Crok. Rep. 
Caſ. Eyres verſ. 
Eyres in C. B+ 


(e) I.id. 


(f* Bald. Paul de 
Caſtr. Mantic. 


Alex. Jaſon.Dy » 


cum multis alu». 


(2) 6 Ed.6.Dyer. 
& Gold. Rep. in 
Cal. Gi>ton.verl. 
Platlu(s. & Crot. 
Rep. in caſ.. 
Hodginſon verf. 
Whoud. in C.B. 


(h\ Offic. Exec. 
ubi ſep:a. 


(r) Plow. 50. 
3415344 340- 


63) 1bid. : 


annulled; and this ſhall ſtand and be effeQual: © So that if he 
then die without making a new Will, or a gew- Publication or Re- 
afirmance of the former, he dieth Inteſtate. Bur a Will adviſed- 
ly made, ſhall not be nullified by doubtful ſpeeches of the Teſtator, 
without clear and perſpicuous Revocation, or werds which zene: 
amount. % Nor can there be a Revocation of Legacies amon 

Children, without preciſe mentioning the firſt Will; and the Lega- 
cics. thereby, given to the Children. The Law is the fame, when 


- the Feſtator having no Childzen, deviſeth Legacies:to his Brothers. 


* And as a Will may be wholly revoked, ſo alſo in part only. 
Allo the Executorſhip 'of one or more of the Executors may 
wholly or in part be. revoked, and yet the, Will may ſtand good in 
all the other pazts, ſoas there be any one or more Execcutors lefe 
unrevoked; but if all the Executors be revoked, then the whole 
Will is revoked. And this Revocation (as.aforclaid) may be-by 
word only, without being expreſſed in the Will, or any other wri- 
ting. * Ljkewiſe Revocations may be by: Ac and Operation of 
Law. as well as by FaQt, or. by, any dixeQ and expreſs terms 3 as 
thus, when the. Teſtator maketh a. Feoffinent to one man of the. 
ſame Land by Deed, which he had formerly deviſed or bequeath» 
ed to another by Will. s Alſo if one bequeath his black Horſe 
by Will, yet afterwards ſelleth or giveth him away, and buyeth 
another. black one 3 this later black Horſe ſhall not paſs by the 
Will, becauſe the Teſiator had him not at. the time of making che. 
Will, . as alſo becauſe ſuch his.ſale or gift of the former. black. 
Hozſe, was an aQtyal Revocation of his Bequeſt or Legacy thereof. 
b The like of Corn in.the Barn, or other. thing whereof. the. 
Teftator makes, any.A& of Alienation contrary.to. the Diſpoſition. 
thereof in his Will. Laſtly, although a Teſtator may by word re- 
voke a Will made in writing that.is good, yet he cannot by word. 
afhrm a Will made in writing, that in ſelf is void. And there- 
fore albcit a.Deviſe of Land 1n writing, may by a Subſequent ver= 
bal Declaration be. revoked, or byany, At contradicting ſuch De- 
viſe, yet a Deviſe ſo made void, or void in Law, : cannot be made 
good by any ſuch verbal Declaration ſubſcquent to ſuch Counter. 
mand : And therefore it one Devile his Land to A. B.and his Heirs, 
and after A.B,dics inthe life-time of the Teſtator 3 in this caſe,albeit. 
the Teſiator ſhould verbally declare after this, That the Heirs of 4. 
E. ſhall have it, the Heirs of ſuch Deviſce will not enjoy it- (1) 

3- There are. likewiſe Revocations by Marriage as thus, If a. 
Woman, Sole. make Will, and afterwards take a Husband, this, 
without any .more, ſhall, work a Revocation. or .Annullation. i 
But in caſe the Husband. be bound or covenanted: to make good 


.or ,perform the Womans Will, which if he afterwards refuſe to. 


do, his Bond,or Covenant ftands good againſi him, and is alſo 
ſuable, 
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'ſuable. * Yet a marricd Woman canfiot by word countermand 
and revoke her Will formerly made. when ſhe was Sole and un- 
married, by reaſon of the Covexture taking away the freedom of 
her Will. And if the Husband doth give his Wite licenſe to 
make a Will of his Goods, yet he may revoke the ſame, not only 
at the making of the Will, but alſo after hex deceale, at leali be- 
fore: the Will be proved. ' 

4. No man can properly be laid-to dic with two Teftaments, 
except a Ficld-ſouldier in actual Scrvice : ® Yet a- man may 
make two Teſtaments, and both ſtand-good, and both be proved, 
provided they beof and as touching diſtin and ſeveral things, 
and the Execcutors thereof limited accordingly , and the. ong no 
way derogatory. to the other : ® But of the ſame things there 
can be but one Will, for the laſk reſcinds all former Wills. * 
Yet a man may die with-divcrs Codicils, and the later doth not 
infringe the. former, ſo long as they be not contrary the one to 
the ather, *?- But if two Teſtaments be found , and it appear 
not. which was the latter, both are x. and void : * yetif 
one of them be made- ixter Liberos, or ad Pios wſus, that ſhall be 
preſumed to be the later, and ſo take place; yea, or it. one of 
them be made in favour of. ſuch as ought to have had the Admi- 
niſtration in caſe of Inteſtation. * But if one of them be in fa- 
vour of the Teſtators.. Childrenz. or of them that ought to have 
had the Adminiſtration, and the other be ad Pio ufas 3 in this caſe 
if they that ſhould have had the Adminiſtration be the Teftators 
Children ,.. then. that ſhall take place : * Yet that ad Pios uſus 
{ball have priority of a Teſtament of the ſame date made in 
favour only of collateral Kindred, * But if two Codicils be 
found, not appearing which was made firſt or laſt, and one and 
the ſame thing; be given to one perſon in one Codicil, and to an- 
other perſon in the other Codicil, in this caſe the Codicils are not: 
void, but the perſons therein made Legataries, vught to divide the 
Bequeſt equally betwixt them. » | 

5+ Theformer Will ſhall ſtand good and unrevoked, notwith- 
ſtanding a later Will, in caſe the later Will be voidable by any 
ways or means whereby Wills.-become void, and :the former be 
without any fiich juſt Exception * or in.caſe it be juſtly .ſu- 
ſpeed that-the Teſtator was circumvented by fraud, or compelled 
by violence to. make that Jater Teftament : .* Or in caſe in the 
former Will there be inſerted a Clauſe derogatory of not making 
any other Teſtament, and ſufficient mention, or expreſs Revocas» 
tion thereof be omitted in the. later : .7 For if .in the former 
Teſtament there be a. Clauſe Derogatory of Wills and Teſtaments 
afterwards tobe made, as if the Teſtator ſays, Whatlocver Te- 
Samecnt I (hall hereafter make, L will the ſame tobe void and of 

no 


k ) M. 253 26, 
12. 


(!) Syprag cafe ; 
I'U. +2» 


(m) L. Q-zrela- 
tcr i; de nilita- 
ri Teſta. 


(n* Oc. Exec. 
o) L poſteriure. 

Inſt. quib. mod. 

Tcſta:.infir, 


(p L. cum pro- 
ponat. C.d. Co. 
dicil. 

(q) Lufr. & ibi : 
DD. C: de £4iA. 
Divi Adrian 


(r) Sichard: in 
dic !. uit. &- 
Mant. l.2. te 55: 
nu. 17. 


(f) Mint. lib. 6, 
tit. 3-Nu. 48. 


(t)Tlem per I. 
Sancimus. c.'de 
Sacrotandct. Fcl. 
(u) G:cfl.% DD. 
in |. cum propo- 
nat. C. de Codi- 
cil.%& Graff. Theſ, 
Com. Op. 9. 
Codicillus.,, _ 


(w ) $.ex eocTn(!. 
qu'b, mo4. Teſta, 
infirm. & !, San- 

cinus.C. de Teſt. 
(x) <i rode Pts 
tis. de interpre- 

t-Toulr, vol.lib. 4. 
fol. 226. nv.46. 

(y\ Golf. in 1. fi 
n.ib1 & tibi f. ge . 
Legibus. 


BC. 


no force: In this caſe it-is not infringed by a later Teſtament, un-« 
leſs in that later there be -mention thereof ſufficiently made to , 
amount unto a 'Legal Revocation -of that former Teſtament or f 
(154. & Jabn Clauſe Derogatory. * In ſuch Clauſes Derogatory, the Law'doth 6 
i aig: © diſtinguiſh between thoſe that refer to- the' Teſtators WH, and i 
hum. ſuch as relate only to his Powey : * For inſtance; the Clauſe is De. 
A 037 fr TYOgAtory as to the Teftators Power, when the words reſpe@ his 
Roll.Abti is. tit. Popper's as thus, I will not be able to make another Teflament ; 'or, 
-N) be Gard6. I will wot be able to revoke this Teftament: And' when the 
reſtamentum.q- words reſpe& his Jill, the Clauſe is Derogatory' as to his 
Ry Will ; as thus, If I ſhall bereafter make any other Teſtament , 
T will not have it to ftaud. Now it is regularly held, That a for- 
mer Teſtament is. revokable by the later , albeit! in the former 
there be a Clauſe Derogatory as tothe Teſtators Power, and that 
Clauſe not revoked in the later otherwile it is incaſe of a'Clauſe 
Dcrogatory as to the Teſtators Yi 3 which being in- the former 
Wil, makes it not revokable by a later, unleſs in that later there 
be a (ſpecial Clauſe Darogatory to that Clauſe in the. former. 
Cb) Jul: Clar. ib- * And hence it is, That'if a Teſtator doth declare in this manner, 
& Auto. Fatt: VIZe T will that this ſhall be my Laſt-Will and Teftament, whereof 1 
tit-5. def. 15 will not have it in my power to repent, or to make any other I}all + 
Such Clauſe hath no Operation in Law, for that ic is not in any 
mans power to deprive himſelf of the liberty hehath of making 
a Tcſiament, nor-can any way be imagined whereby a Teftamenc 
(cy Menoch. de} ſhould be become unalterable or irrevokable, *© in regard the will 
cet 1b-4- ©3P- of a Teſtator is Ambulatory uſq3 ad extrenum vite exitum. 

6. If a man ſaith, That he will revoke his Will hereafter which 
he hath made, that-is- not any Revocation, without'the doing of 
ſome other A& Likewiſe, it one faith that he will makea Feoff- 
ment thereof to another, that is no Revocation before it bedone : 
But if a man devife Land to another by his Will in writing, and 
after deviſe it unto another per parol, albeit that is void as a Will, 
yct it isa Revocation of the former Will. . 

Rell. ibid. Re If a Deviſor alien the Land deviſed, and afterwards purchaſe 
the ſame Land, yet the Will is revoked as to that Land, 44 Ed.3. 
3334» Af}. D. 3,4 P. M. 143+ 55: Contra. 2 R.3.3. b. 
Paſch.4.Jac2.R. Treſpals upon Evidence, where one hath made his Will in wri- F 
Ne Co Rep, £108» and deviſed his Land to A and her Heirs 3 and afterwards ; 
par. 2. Þ!-2 bcing lick and lying upon his Death-bed (becauſe A. did not come 
to vitit him) affirmed, that A. ſhould not have any part of his 
Lands or Goods. It was held by all the Court, that it was not any 
Revocation of his Will, being but by way of diſcourſe, and not 
mentioning his Wi!l. Bur the Revocation ought to be by expreſs 
words, that he did revoke his Will, and that ſhe ſhould not' have 
his Lands given unto her by his Will, or ſuch like words which 
| | might 
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ight ſhew his intent to makeran expreſs Revocation thereot. 
Fiellione Firms. Upon Evidence \to' a Jury it was xclolved by 
the Court, and. ſo delivered to the Jury, that if one makes his 
Will io writing of Land, and aftexwaxds upon Communication 
faith, That he bath made bis Will, bat it fall not fland; or, Twill 
alter my Will, &c, Theſe words arc not any Revocation of the 
Will, for they are words but in future, and a Declaration whathe 


intends to: do; But if he faith, T- do revoke it, and bear witneſt 


thereaf 3 he doth hereby abſolutely declare |his purpoſe to xevoke 


it in preſenti, and it is then a Revocation :; Allo Montagne faid to - 


the Jury, and it was notdenicd by ariy.other of: the Juſtices, That 


as One ought to be of a:good and Sane Memory at the diſpoſing, ſo 


ought he to. be af as :good and Sane. Memory when he revokesit:: 
And as he ought to make a Will by his own Dirccions and not by. 
Queſtions;ſo ought he to revoke it of himfelt,and not by Queſtions, . 


—_ m—_—_— 


—_— 


_—_ 


| CHAP. XIX. 
Of a Reviver of a Will, or Deviſe revoked: 


1. How ail or - Deviſe null or revoked, may be revived. 
2. How an Executor revoked may be revived, 


3+ Two Teftaments of the ſame Date, but of Divers Tenors, wha 


the Law in that caſe. 
4. How one may die both Teſtate and Inteſtate. 
5. Caſes in Law touching this ſabje(t. 


ik Of a Will revoked there may be a Reviver by a new Pub- 
lication of that xevoked Will; .alſo a Will revoked may, 
without making a new Wil}, be revived and (et on foot again by 
anneXing a Codicil thereunto, * or by adding any thing to the 
Will ; or by making a new. Executor or by exprels ſpeech and 
word, that it ſhall ſtand good and be his Will, yea, and ſomtimes 
without either of theſez as thus, A man makes his Will, many. 
years after he makes another, then in his fickne(s both thele Wills 
are put into his hands ; and being demanded, which of thele two 
he will have to ſtand for his Laſt-Will and Teſtament, and being 
required to deliver back that which he will have to ſtand, and to 
detain the other in his hands, he delivers back the Will he firſt. 
made, poſſibly many ycars before the later : .In this caſe the former. 
Will, though ouce made void by the later, is now revived again, 
and ſhall ſtand as the parties Laſt-Will and Teſtament, * 
| . 8 


Mich. 16 Jac. B.- 
R, F.8:tugh 
Cranuel verl. 
Saunders, Cro. 
Rep. para Þ1Þ3s, 


(a) TraR.'deo 
Ozic. Exec.9. de 
non Pubiicat. 
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oy” Of Laſt-Wills and Teſtaments. Part 1, 


| Will 
f the Executors names be firicken out of the Will, 
+ —donokr be written over it by the Teſtator, or by 
and afterwards a [ tet ] 
-his appointment, he'is then a revived Executor : But then note, 
ſy he ll ftand pood, the Executors name over 
that it the [tet ] ſha good , : 
which it is written, ought not to be v7 bk out, but = oo wr” 
; t all, 
| dand diſcerned, otherwiſe the | ftet ] is over nothing a 
6% the Teſtator exprels by word in the preſence of witneſſes, 
that the party put out ſhall yet be Executor, he is then allo a re- 
'vived Executor, Laſtly , if the verbal re-aftirmance renew the 
ip, then is the Will partly in writing, partly Nuncups- 
Executorſhip, then : ! . h 
tive, his name not being tobe found in the written Will for the 
appointing of the Executor, doth create the Will, though it _ 
not life till the Teſtators death 3 which is Divinity as well as 
--44 it 166 9 if there-be found two Teſtaments of the ſame date,but of di- 
Kit i known which was firſt made, both 
| vers Tenors, and it cannot * is Che rc 
)Ang-Marth. id; Icſs:they are both under - 
G dep ora — y—— —_ >) in which caſe they ate both reputed 
J-2-titer5 mw: r7: = as one Teſtament, and the Executors in both are Joynt-Exe- 
— of them ſuch arc appointed Exe- 
piſ. pl. in Re- Ccutors, 2+ Or unleſs in one : 
mev & 579% cutors as Were nextin Law to have ſucceeded, in caſe of Inte- 
== of. buy ſtation. 3. Or unleſs, they are Military Teſtaments3 becauſe a 
_ of 1 Souldier 1n aQual Service is gen for mw = om 
menrum. YH. » : made to 
Mcnoch. ubi be good. ) Or unlcſs the one of t em is 
= ie 14. 6. both m_ Sick a7 Caſes of doubt ever prevails; (5) yea, 
poſllſ Set ad. _ We B—— mentioned jn the other Teſtament were in 
itclt. SECUNG, k t : Z 
Tab. nnch. voſſcflion. (6) Orunleſs in-one of the two H—— _ 
Mantic. ib:fu- the yery hour of the day wherein it was ma ce: In which caſe, 
A Deciſ363. this all be preferr'd before the other ; (7) albeit that other _ 
pu Naka, (as aforeſaid) to Piow nſer, (8) Or unleſs in the --— == = 
Tor. & de Teſta being to Piows wes) the Executor appointed is in Poſſe -F c 
Se er IT, ie 
ue 755, ther: utit one © | 
(5) M.noch. ib. —_— ALL in the other ſuch be appointed Exccutors as 
Profs 5% Mant were to (ucceed ab Tateftato in caſe the deceaſed had dicd Inte- 
CR nes. ftate, the Law will preſumeof theſe two Teſtaments, oy to 
IC. to 44+ Co Io 3 : * _ ow 
nu. g-/& Marth. he laſt, wherein fuch are appointed Executors as were 
(6) 5 ne ib. _ ah mui vey ſpecially if thcy were the Teſtators Children that 
ru. 78s: __ are therein made Exccutors: But if they are only of =_ + him 
ve rlle. by a Collateral Line, then that ad Pios ſus will be preferred, un- 


_ leſs ſuch Collateral Kindred were both poor and in Poſſeſſion, or 
n.44. at- 


rh-ac. ubi ſuprz. BOOT, though not in Pofleſhion : (10) But if (ach Teſtaments of 


(7) = or" ib. 

au. 792. e Jo c . n.26. (8) Maſch. Concl. 1196. nu. 37. 
« lib-4- ſ. 15. Per. Grep.u' fi p a. Maſh. Concl. 410. n. 2 

(6) Mat #7 Bag b M ns ubi NT 2. 1793. IO) Maichard. Colicl. 1176. nu. 39. Mant. I: 6. 

Lit. 3. nu. 42s Menych. dift. Remede. 4. 11. 734. 
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' one and the'fame date be both of them to Pioxs »ſes , then that 


which hath moſt of Piezy, ſhall have the prevalency. (11) 

4, Ifa man ſeized of Lands in Fee-ſimple, diſpoſe of the ſame, 
or part thereof, by fiis Will in writing, it ſhall ftand good for thy 
whole, or part, according to the difference of Tenure, though no 
Executor be named or appointed 3 * (o that the party ſhall die 
Inteſtate as touching his Goods, whereof Adminittration is tobe 
committed, * yet ſhall have a Will as touching his Lands, be- 
cauſe Land is not properly Teſtamentary. * And fo a Will may 
be good in part only. * But where the ftrianels of the Civil 
Law is obſerved, there a man cannot die partly Teltate, and partly 
Inteſtatez * though here in England , where that Ceremonial 
ſtrinels isnot obſerved, but all Immunities enjoyed, being not 
obliged to any other Obſervance in making of Teliaments, than 
what is Juris Gentium, * a man may thus, and ſeveral other ways, 
die partly Teſiate, and partly Inteliate. * 


(T1) Matth. ubu 
ſupra. 


(9d) Ratio eſt 
Stat. 32 H.v. C.r. 


(Ce) St.4r E4d.3.c. 
IIs 


.f) Offic. Exec. 
C. I. $. I 

(g) G2aldsb.Rep, 
in Caf. 0rbſon 
verC(. Platloſs. 

(h) Dec. Copgnol. 
& Hier.Fran.in }. 
Jus noſtrum. .je 
Reg. jur. 


; (i) Trac. de 


Rep. Angl. lib.3. 


: ; | Ce 7. 
(k)) Brook. Abridg. tit. Exec. & Plow. -in caſu inter G1e1b, & For, & Socin, Reg. & Fallen. Reg. 495- ubi 


22.4Caſus in quib. pot. quis decedzre pro parte Inteſtatuse 


5. A Will Countermanded, in Conſtruion of Law, may yet 
be revived by ſome ſuch Ac of the Teliator as the Law will hold 
to be a new Publication thereof; as thus, A Devile is made of 
ſome Land in Poſſcfſion, and ſome in Reverſton, and a Feoffment 
is after made of all the Land by Livery of the Land in Poſleſſion, 
without Attornment of the Tenant of the Land in Reverſion : 
It was held a Corntermand of all. But the writing of the name 
of another Executor in this Will, after this Livery, is a new Pub- 
lication of the Will, and (ball paſs the Land. (1) 

- A Deviſe was to one, and the Heirs Males of his Body, the De. 
viſee died in the life-time of the Deviſor. After this the Deviſor 
ſpake theſe words; viz. That he would that his Will fſhou'd be in force 


| for 1he Tues, as if the Deviſee had ſurvived bim: And this was 


held a new Publication, that made the Will good without any 
Writing. (2) | | 

. It a Minor within age Deviſe his Lands or Goods, and publiſh 
his Will, and after that he comes to full age doth publiſh and ap- 
prove it again: In this Caſe the Deviſe will become good 3 other- 
wiſe, in caſe he doth not republiſh it- when he comes to be of 
tull age. (3) [age | 


| CHAP. 


(8) More. Cafe 
599. Mountayue, 


vert. Feofry's. 


(2) Mare. Cai. 


- 
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(2) Dicw, $44- 
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@HArp. XX. 
Of the Probat of Teſtaments, 


T1, here, and before whom the Will is to be proved. 

2. By whom, and at whoſe inſtance the Till is to be proveds- 
3. When the Will is to be proved. 

4. How and in what manner is a Will to be proved. 

5. What are the Fees upon Probate of a Teſtament» 

6. Touching refuſal to prove the Will. 

7. That a Probat ſuſpended by Appeal, is no Probats 

8. Law Cauſes touching this ſubjef. 


T. Very Laſt-Will and Teſtament after the Teſtators death,. 

ought to be duly proved before a Competent Judge in the 
Eccleſiaſtical Juriſdiion. A Teſtament or Laſt-Will is to be 
proved before the Biſhop of that Dioceſs within which the Teſta- 
tor had his Domicil or Habitation, or before his Official z unleſs 


by Cuſtom or Preſcription within certain Lord(hips or Mannors. 


it appertains to the Chicf Lord 3 *® or unleſs the. Teſtator died 
within ſome peculiar Juriſdicion, in which caſe the Probation of 
the Teſtament, inay by Preſcription or. Compoſition belong to the 
Judge of the peculiar; > or unleſs the Teſtament be (auch as 


wherein only Lands, Tenements-and Hereditaments,and no Goods. 


be deviſcd z or unleſs the Teſtator had Boys Notabilis at his death 
io divers Dioceſſes; in which Caſe the Probation of the Teſta- 
ment appertains to. that Archbiſhop within whoſe Province ſuch 
Bona Notabilia are: © Or unleſs by Cuſtom it appertains to the 
Major of ſome Borough for ordinarily and regularly, though 
Wills and Teſtaments are to be proved before the Judge of that 
JuriſdiQion within which the Teſtator died, or rather within 
which he had his uſual habitation, and made his laſt abode. 4 
yet ſome Teltaments may be proved in ſome Boroughs before 
the Major thereof by. Cuſtom 3- where it ſhall be underſtood co 
be only in reſpe& of the Burgages within ſuch places deviſcable 
but in refpe& of their Goods they. ſhall be proved according to 
the Law Communi Forma z © and there only where the Lands 
are bequeathed : Which is nothing ſtrange, when, as aforeſaid; in 
ſome Mannors by Preſcription , Teſtaments may be proved before 
the Stewards thereof, yea, thoughno Lands be beueathed there- 
in. * And here note, That the Probat of a Will, which in it 
ſelf is void, doth not make it good, (1) And Executors, upon 
the. Ordinaries Procels to prove the Wall, not appearing, but ſtand- 


ing 


Dm 
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ing in contempt , are excommunicable : (2) Bat if appearing, 
ſhall then make Oath, That the deccaſed had Goods, or good 
Debts, at the time of his deceaſe, in ſome Dioceſs or Dioceſſes, 
or peculiar JuriſdiQion within that Province, other then in that 
wherein the aid party died, to the value of 51. and (hall ſpecific 
the ſame, he is immediately tobe diſmils'd, and to prove the Will, 
or take Adminiſtration in the Prerogative Court of the Archbiſhop 
of that Province, and to exhibit the fame under Seal before the 
(aid Ordinary, within forty days next after. (3) | 
The Probate of Teſtaments did belong to Ordinaries , but of 
later times, de Conſnetudine Anglie & nou de Communi Fare : And 
the power to grant Adminiſtration was granted to the Ordinary, 
by the Statute of 31 Ed. 3. caps 11. And before that time, the King 
was accuſtomed to ſeize the Goods of the Inteſtate, to the intent 
they might be beſtowed for the burial of the dead, and the pay- 
ment of the Inteſtates Debts, and the advancement of his Wite 
and Children ; and the Ordinary himſclt hath not power to ſell 
the Goods of the Inteſtate, though they be in danger of periſh- 
ing, nor releaſe a Debt due to the Inteſtate : By the Statute of 
31 E4.3. the Commiſſary of the Bifhop of the Diocels granted Lee- 
ters ad colligendum & ad vendendum ea que periturs efſent,& inde com- 
putam reddere the Grantee fold Goods which would not keep, 
but periſhed; and an Action of Debt 'was brought againſt him as 
Executor in his own wrong, and it was adjudged maintaivable, 
becauſe the Ordinary himſelf had not ſuch power z and therefore 
he could not give it to another, 7 Eliz. Dyer, 256. Again, the 
praQtice hath been, when Teſtaments have been proved before 
other than ſuch as are mentioned in the premiſes, as appears by 
this Caſe. A Teftament is diſproved in the Ecclefiaſtical Court, 
and the party appeals to the Metropolitan, and it is there dif- 
proved,and afterwards there is an appcal to the Court of Delegates, 
and itis there diſproved alſo and at laſi the party appealed to 
the Queen in Chancery, by the Stature 25 F. 8. and therealſo it 
was diſproved before the Commiſſioners : And if the Queen ex 
Anthoritate ſua Regali might grant Letters of Adminiſtration, was 
the Queſtion. The Opinion of the Juſtices of the Common Pleas, 
was, That ſhe might, becauſe the faid Court of Chancery is the 
Higheſt Court 3 and the matter being once there, it cannot be de- 
termined in any Inferiour Court : And then the party may ſhew in 
his Declaration generally the matter, and that Adminiſtration was 
granted to him by the Queen, Ex ſu2 Regali Authoritate, under 
the Seal of the Court of Delegates, Mich. 24 Eltz. in C. B. Sec 


(2) 3H:7. re. 
Q Eq. 4. 4 7+ 

3 If. 7. £4. 
Pic. Con. 23r 


(3) L'b. C:no1. 
Ecclct. edit. an. 
z 093. Can. g2. 


Co.9. part.29, 


Heres Cats, 


aſter, 10 Fac. in B. R. Stephenſon's contrary, That the Court of 6»#b.ir. 


Delegates cannot grant Letters of Adminifiration. 
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Mi: h. 22 Eliz. 


Dyer 367 Eugh%s 


Abriagm. verb. 
PV7/s and Teſta. 
nitnlis 


VS. Cok. Os 
part. 37, 3S. kn 
Henſl.*s C aſe, 
vid. Hugs A- 


brilpment, verb, 


Pret ate of, &c, 


(ag) Perk. tit. 
Tet. fol. 93. 


(h) 21 H.8, C7 


& |. 1, ff. quem- 


2dmodum tefta. 


appruba. & jbi 
Bart. B.1d. & 


A Leſſee for years of Lands, by his Laſt-Will deviſed his Term 
to one whom he made his Executor, and died : The Deviſee enter- 
£d before any Probate.of the Will, and held the Land for a. year 
and more without any Probate, and.then died. The Queſtion was, 
Whether his Executor or Adminiſtrator ſhould have the Term, os 
that the Ordinary ſhould commit Adminiſtration of the Goods of 
the firſt Teſtator ? It was the Opinion of the Court, That the pro- 
perty of the Term was .lawfully in the Executor by his Entry, 
and the Deviſe well executed without any Probate. 

In Debt againſt Executors, it was reſolved, That if any of the 
Exccutors refuſe before the Ordinary, yet he that refuſed may Ad- 
miniſter the Teſtators Goods at. his pleaſure, and prove the Will: 
But-if all the Exccutors do refule before the Ordinary, there Ad- 
miniſtration.ſhall be granted, and they cannot after Adminiſter. 
2, That in Debt brought againſt an. Executor, it 1s a good Plea, 
That the Teſiator made him and. another Exccutor, who is alive. 
not named, without ſaying that the Teſtament is proved, 3. Re- 
ſolved, That the Lords of  Mannors in former.times had the Pro- 
bate of Wills tm their Courts; and in ancient time when. a man 
dicd Inteſtate, and had made no diſpoſition of his Goods, the truſt 
of them was committed to the King,, who was and is Parens Pg- 
irie, And the Ordinary was conſiituted bythe King ix loco Pa- 
rentis , and his power was given to him by the Statute of 31 E 3, 


cap. 11» 4+ Relolved, That although the Ordinary had the power. 


iven to. him as before, yet no power thereby is given to the Or». 
, " to ſell or-diſpoſe of .the Goods,. cither to his own uſe, or to. 
the ule of. any other 3 and that he hath not any abſolute property. 
in the Goods, but a property -only ſecundum. quid... | 
2. The Teſtament.is ta be-proved by: the Executor £ whom. 
the competent Judge either ex Officio, or at the inſtance of the in= 


tereſſed, may call before him to prove the ſame, and to declare his 
- acceptance or . refuſal of the Execution thereof; > yea, ſome 


think it.-may be daneatthe-inſtance of {ach as haveno intereſt, co. 
the intent that thereby they may be. certified whether the Teſtator 


left them a Legacy.. # And becauſe it often happens, that a Laſt- 
Will or Teſtament is left in the.cultody of ſome other Friend than. 
the Executor, the Law hath provided, that in whoſe hands ſo 
G4) 5: inprin. Ever it remains, he is compellable to produce the ſame, and.to ex-- 
X. de Tab. exhib, . Dibite ſuch Teſtament, * And if he once had it, the. Law pre- 
ſames him to have it {till,. until he prove the contrary by good 
Eyidence, or by. his own- Oath atleaſt. * Allo an Executor dy- 
ing. before he hath proved his Teſtators Will, his Executor (that. 
is) the, Executors Executor,may- not.prove both the Wills, and fo 
become Exccutor to both the Teſtators 3 but in caſe the Goods of 
the ficſt Feſtator wete, after Debts paid, bequeathed to the firſt 

| _—_— 4 
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(i) Glo%k Ba'd. 
in 1-2. ff. bid. in 
princip. 
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Executor, then may his Executor take Adminiſtration of che tirſt 
Teſtators Goods with the Will annexed. But it otherwiſe an 
Exccutors Executor doth intermeddle with the firft Teſtators 
Goods, he is ſuable by ſuch firſt Teſtators Creditors, as Execu- 
tor in his own wrong. (4) Nor is ſuch Executors Executor to be £4)Broo.Abridg, 
joyned with the Co-executor ſurviving, cither in the execution of on 
. the Will,orin any-Suits or ARions 3 (5) but may have his Action (5) Brov. ibid. 
4 againſt him for the firſt Teſtators Goods- drtained- by him. (6) (6) Ibid. n9.99. 
| And in'regard the power of one Co-executor is upon his death 
determin'd, the other ſurviving, the Ordinary in that caſe may, 
if he dicd Inteſtate > commit two Adminitirationsz the one of 
the former Teſtators Goods, not before Adminitſtred 3 the other 
4 of the Goods of the ſurviving Executor Inteftate. (7) (7) Ibjd. natage. 
Y ; 3. The time when the Will is to-be proved is fomewhat uncer- 
Y tain, and left tothe diſcretion of the Judge, according to the di- 
ftance .of the place, the weight of: the Will the quality of the 
\ Exccutors, the ablence ofthe Witnefſes, the Importunity of Cre= 
ditors and Legataries, and other CircumRances incident hereunto. 
=- Yet regularly Teſtaments ought to be inſinuated to the Ot- £04. Sem 
ficial or Commiſſary of the Biſhop of the Dioceſs within four Thin. —_ 
T months next after. the Teſtators death, * And the Ordinary may (n) Fulb. pzr. 
A | ſequeſter the Goods of the deceaſed: until the Executors have 3/3: Pialoe- 3 
3 proved the Teſtament ; ſo may the Metropolitan, if the Goods be 
Fog in divers Dioccſſes. * Alſo the Ordinary may compel the Execu- ©) 9 E4 357 
[ tor to prove the Will, and to accept or refuſe the Adminiſtration : 
_ If the Executor refuſe, or it there be a Will made, and no Execu- 
tor appointed, the Ordinary-muſt commit Adminiſtration cm Te- 
flamento annexo to whom he ſhall think: fit, and take Bond of the 
Adminiſtrator to perform the Will. If no Will be made, he muſt. 
grant Adminiſtration to the next of Kin: If they refuſe it, then 
to whom ſhall defire itz and if no body take the Adminiſtration, 
the Ordinary may grant Letters ad Colligeudum bonADefund, and 
thereby take the deceaſed*s Goods into his own hands, wherewith 
he is to pay the Debts and 'Legacies, fo far as the Goods will 
reach; ? tor which himſelf becomes liable in Law-like- other (2) 3! E6: 2. 
Executoxs or Adminiſtrators. The time for the Probateis (as afore- —— & 
ſaid) left to the diſcretion of the Judge, as the Circumſtances ſhall © 5: 
induce ; who may not proceed ' therein in caſe of doubt, Whe- 
ther the Teftator be dead: or not ? the proof whereof if it can- 
not be had by ſufficient: Witneſſes, recourſe muſt be had to the 
Preſumption of Law (ſuppoling the party to be in ſome remote or 
Tranſmarine parts, or out of the World) which Preſumptiore | 
takes its meaſures better from the time of the parties Nativity, 
" and the wonted habit of his Conſtitution, then, as ſome would 
a have .it { though: not without .ground from the Civil _ 
rom 
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from the Teſtament it ſelf, (8) which by prudent perſons is tre- 
quently made in health and youth, as well as in ſickneſs and old 
age, and iterated alſo by the fame perſon as occaſion requires : 
From whence therefore Leviſima Preſumptio can fcarce ariſe, un- 
leſs circumftantiated with other Adminicular Inducements: And 
therefore in the caſe ef a perſon long abſent, and in parts far re- 
mote and Tranſmarine, Fame, common and conſtant Fame, un- 
der its due and legal Qualifications, which are many, may amount 
to a proof ſufficient to evidence his death, in order to a pro- 
ceeding to prove his Tcfiament, ſpecially it his Goods are for the 
moſi part bona peritura, the Executor therein named able and 
honeſt, and the Teſtament it (elf in favour of his Children, or 
ad Pios -uſus. 

4. A Teſtament after the Teſiators death, and not before, may 
be proved cither in Common Form 3 as when the Executor preſent- 


ing the Teſtament before the Judge, without citing, the intereſfed, 


doth depoſe the ſame to be the true, wholey and Laſt-Will and Te- 
ſtamenc of the deceaſed , and whereupon the Judge doth annex 
his Probate and Scal thereunto : Or, in ferm of Law, as when the 
Widow or nextof Kin to the deceaſed, are cited to be preſent, in 
whoſe preſence the Will is exhibited betore the Judge, whereupon 
Witneſſes being, produced, received, (worn, examined, and their 
Depoſitions publiſhed, the Judge, in caſe of ſuthcient proof, doth 
pronounce for the validity of the Teſtament. * Now he that 
proves but in Fonmmon Form, may be compelled to prove the ſame 
again in form of-Law : But being once ſo proved, the Executor is 
not compellable to prove it any more 3 * but being proved only 
in Common Form, it may be queftioned at any time within thirty 
years next after, © by common Opinion, before it work Pre- 
{cription, which is otherwiſe, in calc it be proved in Form of Law, 
Or per Teſtes. There is another kind or form of proving Teſta- 
ments, which in the Civil Law is called Apertara Teftamenti, but 


this ſavours too much of Ceremony to be of any uſe with us. Lec 


it therefore ſufhce to be farther noted, That be the Teftament 
proved in what manner ſoever, yet the Exccutor;before the Office- 
Seal be affixed thereto, is to be obliged by his Oath, yea, and by 
Bond, -f need fo require, to render a juſt account of the Execu- 
tionof the Teſtament, when he ſhall be thereunto lawfully called. 
t Lalily, the Probate of every Biſhops Teſtament, or the grant- 
ing Adminiſtration of his Goods, although h- liad not Goods but 
within his own Juriſdiction, does belong to the Archbiſhop of the 
{ame Province, * | of | 
5. Touching the Feas for Probate of Teſtaments, for Regiſtring, 
Scaling; Writing:, Prilmg , making; of Inventories » giving Ac- 
guittances, Fines, and all other things concerning the ſame 3 as _ 
or 
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for granting Adminiſtrations, the Reader is here referred to the 
Statute of 21 H. & cap. 5> enacted in that behalf, where the pe- $tat.21 11 $.c.5. 
I nalty is Ten pounds for taking more than is there appointed. If | 
RY the Executor requeſt any to engrols the Teftament, he mult agree 
"2 with him chat he doth ſo requeſt, * or bring one ready ingroſſed («) Coke Ivide. 
with him which for prevention of paying more Fees than is due 
| by the Statute, is adviſed as a ſafe and ready way. Note, that by 
the ſaid Statute, neither the money raiſed of Lands appointed by. 
Will to be fold, nor the profits thereof, are to be accounted as any. 
of the Teſtators Goods or Chattels. The Will is to be broughe 
. with Wax thercunto ready to be ſealed, and proof to be made 
thereof. And the Executor at the making of the Inventory is to- 
call or take to him-two of the Teſtators Creditors or Legatees, or. 
in their abſence or refuſal, two honeſt perſons of the Teltators next 
of Kin, or for default of them two other 'indiffercnt perſons 3. 
which Inventory. being indented, is to be attelied for the truth 
thereof by the Executors Oath, and one part thereof: to be left 
with the Ordinary ; the other. part thereof, to remain with the. 
Exccutor. L 
6. If on Proceſs or Summons from the Judge, the Executors 
appear not to prove the Will, they are puniſhable for contempt 3 
if they appear, but refuſe to prove the Will, the Judge may grant 
Adminiſtration to the Widow or. next of Kin. * Now Refuſal (x) Dig. $tar- 
cannet be by word only, but it muſt be entred and Recorded in 7 3 05% 
Court.and therefore it muſt be done before a competent Judge,and Plowa.1s;. z. 
not before Neighbours in the Countrey. And in cale the Ordinary 
himſelf be made an Executor, he miy refuſe betore his Commiſſa- 
' Iy, 9 Ed. 4.33. But where an Executor hath once Adminiltxed,. 
there he cannot afterwards refuſe to prove the Will, and take on 
him the Executorſhip, becauſe by once Adminifiring, he hath ac- 
cepted the Executorſhip by Interpretation of Law, and fo deter- 
c mined his EleQion 3. and in that caſe the Ordinary. ought not to 
"= 'accept of ſuch refuſal, but to compel him to prove the Wall, and 
- take upon him the Executorſhip. 7 Yct incaſe the Judge doth {)) 9F%.4-47- 
admit one to refule, notwithſtanding his former having Admi- 6reobrok & 
x niſtred, it ſhall ſtand good. * But after refuſal, and Adminiftra- {95 90 7 
5 tlon committed to another, the Executor may not recede from it, 7 liz. 
and go back-to prove the Will, and to aſſume the Executorſhip:. + —— 
2: Indeed if only upon the Execators making default of appearance 
upon Proceſs or Summons to prove the Will, Adminiſtration be 
znſtanter committed to another, in this Caſe the Executor may yet. 
any time after come in ard prove the Will, and ſo undo the Ad- 
miniſtration, * But if after refuſal, it appear to the Judge, that Ca) Mich. 27. 
the Executor had- Adminiſtred betore ſuch refuſal, he may revoke ** © 
the Adminiſtration, and enforce. the Exceutor to proceed to the 
Proving 
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-proving of the Will : As if A. being Executor ſhall Adminiſter, 
and yet refuſe to prove theWill, ſo that Adminiſtration is com+ 
mitted toB: If B. being afterwards ſued for Debt, ſhall plead the 
matter ſ#pra, it ſhall be found a good Plea. * Allo an Executor 
may be ſued for the Debts of the Teftator in ſome Caſes, even be- 
fore the Will is proved ; for he may not by his own aG@ of delay- 
ing to accept or refuſe the Probate: of the Will, keep off Suits, 
except he will refuſe in due manner, that ſo Adminiftration be- 
ing granted, there may be ſome one ſuable by the Teſtators Cre- 
ditors for the Debts owing by him. *© But if only upon an Exe- 
<utors making default upon Proceſs to prove the Will, Admini- 
{tration be preſently committed to another : In ſuch caſe, the Exe- 
cutor may at any time after prove the Wil, and revoke the Admi- 
niſtration, Mich. 27,28: Eliz. Bale and Baxter's Cale, 

7. In an AQiion of Debt brought by an Executor, the Will 
-proved by ſentence was ſhewn in Court: The Defendant pleaded, 
That the pretended Teſtator died Inteſtate, and that Adminiftra« 
tion was committed to him, and ſhewed an Appeal from the ſaid 
Sentence of the Probate of the Will. Coke, in the firſt place, it 
ſeems, the Plaintiff cannot have the ſaid Action without a Pro- 
bate of the Will , and that Appeal doth here ſuſpend the ſaid 
Probate, and ſo upon the matter, it is not any Probate at all, 
and therefore the: Plaintiff cannot have Action, Dod Conceſſit 
That the Appeal ſuſpends the Probate, but 20 H.7. an Appeal 
doth not (ſpend an Excommunication, &c. > Haught, The Pro- 


bate is but a matter of Form , and poſlibly therefore an Appeal 


will not ſuſpend it, and it ſeems to me, That that Plea will not 
abate the Writ 3 for if that ſhould be a good Plea, no Executor 


| ſhall have an Action during ſuch Appeal, which would be a great 


prejudice. Coke, it ought notwithitanding to be fo, if the Law 
be ſo. (23) | ; 

8. By the Common Law, one may be Executor quoad Admi- 
niſtrationem, and yet not be an abſolute Executor , becauſe the 
Will is not proved : For where an Executor dies before Probate, 
the Teſtator nomine dies Inteſtate evenin. (1) 

One bequeathed all his Goods to his Wife his Executrix, after 
Debts and Legacies paid 3 ſhe dieth before Probate : In this Caſe, 
the Goods ſhall go to the Adminiſtrator of the Husband of the 
Goods not Adminiſtred. (2) 

Two perſons contending for an Executorſhip , both contro- 
vcrting in Law which of them is the true and lawful Exccu- 


tor. -Reſolved, That the Ordinary may not in this Caſe (pexdente. 


lite) commit the Adminiſtration, (3) 
When a Will is once proved, albeit it be only by ſome, and not 
by all the Fxccutors therein named, and thoſe not Provers _ 
Retulers 
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Refuſers alſo; ycs thoſe Refuters, in Conftruction of Law, con- 

tinue Executors {ti1!; at leaſt ſo far, as. that not only may ſuch 

refuling Executor at-3ny time afterwards, (during the lite of his 
Co-executors that -roved the Will, Adminiſter -tothe Tecſtators 

Goods, but allo mutt joyn and be joyned in Suits by or againſt 

the other Executors + yea, notwithſtanding (uch his refuſal, Debts 

owing to or by the Tcitztor may; be: paid or relealed by or to the | 
refuſing 'Executor. { 4} Yet as to the.joyning orbe joynfd in Suits, (4) Co.t-5 fo28. 
it is to.be underſtood with'this difference 3. as, Whether the Exe- Bcc. 8375. © 
cutors are-Plaintiffs or D-tendanes? For if Plaintiffs, they being 1744388 
all privy to the Will, they muſt a!l joyn in the Suit ; It may be 41 £4. 3. fol. 22., 
othewvileif Defendants, in regard others ſhould not be obliged ** F424 
to take notice of more than prove the Will, or Adminifler, 


CHAP. XXL. 
Of Proof requiſite to a Will 


I. What Teſtimony ſwfficient to prove a Will, 

2. Proof requiſite to a Will written by the Teſtators own hand, 
3- What Witneſſes are incompetent to prove a Will. 

4- Legatarics, bow far they may be competent Witneſſes, 

5. Avimus Tcſtandi, bow 3s may be proved. | 


I. \ \ T Here there is noccontroverſie or difpute touching thewill, 


there the ſingle Oath of the Executor alone is (ifficient 
for the Probate thereof in Common Form; and where other proof is 
rcquiſite, there it lies much in the breaſt of the Judge duly rec- 
gulated by Law, what proof to admit for the number of Wit- 
nefſes, for the quality of them, and. for the nature of the proof, 
according to the circumſtances and lirength of oppoſition madg 
againſt the Will. 'But regularly by. the Laws and'Cuſtoms of Eyg- 
land, two Witneſſes, without exception are requilite for the due 
proof of a Teftament, and two ſuch are ſufficient: * So that (4) Jus Civite 


it is not neceſſary to have any more than two, ® and it may be Pi Er & Ok, | 


In vain to have no more but one 3. © for a Nuncupative Teſta- 1nft. de Teſtam, 


ment muſt be proved by at leaſt two Witneſſes without eXcepti- yy = c. $rarue, 


on. Andas to the number of (even Witneſſes required by the verb-probatis..3, 
Civil Law to the proof of a Teltament, it is meerly a'Solemnity, (©) Toa 
and nothing at all of the ſubſtance of- the: Teſtament; for that gn 
number is alſo variable even by that Law, whereby we find two OW FRI 
Witneſſes ſufficient for the proof a Military-Teftament. (24) 24)Lr- &1 


Which nutaber, as it doth ſuffice jere Divino 3 ſo allo by the Law + 
| K of 
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of Nations; and by the Canon Law. (25) Sometimes we find five 
Witnefſcs will ſuffice by; the Civil Law-;.(26) And: in-ſome Cales 
that Law.requires:no-lefs then eight . Witneſſes to prove a Teſta- 
ment.. (27) And yct in ſome Caſes one Witneſs, together witly 
the Exccutors Oath 1s ſufficient. {28,) Yea, by that Law it may be: 
well. proved without any Witne(5-at all, if the Teſtament were. 
made;in the preſence.of the Prince or Supreme Magiſirate (29) 
The Reaſon;is, becauſe ſuch Witneſtes (ſpecially as ito the num- 
ber thereof): being: but a Solemnity of Law, the Prince may remit: 
Itz'(39) as alſo becauſe of the Dignity of ſuch perſon in whoſe. 
prelence the Tefiament is made. But regularly a lingle Witnels, 
without other. Adminicular proof, is not ſufficient to praye a 
Will, as in the Caſe of Chsdrox againſt Harris, where. it is ſaid, 


It che Eccleſiaſtical Court proceed in a-matter that is meer ſpiritual 


and pertinent totheir Court, according the Civil: Law; although 
their-proccedings are againſt.the Rules of the Common Law, yet 
a Prot-ibition does not lie. As if they refufe a fingle Wienels to-prove 
Will, tor the Conuſance of that. belongs to them. And agreed alſo, 


That it a man makes a Will; but appoints no-Executor, that that is. 


no Will, but void. But if the Ordinary commits Adminiſtration 
with that annexed, the Liegatary to whom any -Legacies is deviſed 
by ſach Will, ray ſue the Adminiſtrator for their. Legacies in the 
Spiritual Court. Note, P. 4. Fa. B.R.. Peep's Calc, a Probibition 
was denied where they in. the. Spiritual Court rcfuſed a ſingle 
Witneſs in proof of .payment of a Legacy. 

2. A Teſtament wriiten by the Teliators own hand, proves it 
{cit; without the help of ſuch Witneſtes -yea, though it hath not 
his name {ubſcribed.to. it, nor his Seal afixed to it, nor Witneſſes 
preſent to.it.z provided. it. be undoubtedly known to be his wri- 
ting, or can be ſufficiently proved. ſo to: be yct ſhall it have the 
more Authority, if ſo be.it be ſubſcribed by-him(clt and Witneſſes, 
and Scaled, . Nor is it neceſſary to the proof of a written Will, 
that the Witneſſes hear it read, or {ubſcribe it, ſoas they can de> 
poſe that the Teſtator- declaxed-before them , that the ſelf-ſame 
Writing now produced, is, was, or ſhould be his Laſt-Will and 
Teſtament. . For in a written Will or Teſtament it is-not neceflary 


that there be any Teſtimony of Witneſſes, where it-is certain and - 


undoubted. that the Teſtament. is -written or ſubſcribed with the 
Teſtators own.handz * or that the. Tcſtator cauſed the fame to 
be written by another : But it; theſe be doubttul, then the: Teſti= 
mony .of Witnefſes is neceſſary. * Allo the Witneſles ought to 
prove the very Identity of the Writing, that is, that the Writing 
now ſhewed,, is. very ſame Writing which the . Teſtator in his 
life- time affirmed before them to be his Laſt-Waill, or to contain his 
Will, or other words full, to. this pyrpole.; * So; that it is: not 


(ſufficient : 
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Cafficient for the Witneſſes to ſay, This is the Teſiators own hand, 
for or becauſe we know his hand; & neither is it luthcient by 
comparing other Writings of the Teſtators own hand with the 
Teſtament 3 * for hands may be counterfcited, therefore proof 
by fimilitude of hands is not full proof, * except where the 
ſiyle and' practice of the Court runs otherwite. * Neverthe 
leſs, if the Witneſſes depole that they ſaw the Teſtator write or 
ſubſcribe the Teſtament, and know the ſame to be his Teſtament 
and Hand; ' or that they had heard the Teftator to contels 
that he had made his Teſtament, and that the' ſame was 41n ſuch 
a mans Cuſtody ® or if the Teſtament were found in the Te- 
ſtators Cheſt among other his Writings : In theſe Caſes the proof 
made by comparing of Hands, is a fall and ſuthcient proof , * 
yea, though there appear not any of thoſe helps by probable cir- 
cumſtances, yet if there be no ſuſpicion of fraud, nor fear of ſub- 
ornation, proof made by comparing of Hands may be allowed for 
full and futhcient proof. Likewiſe if it be proved, that the Teſta. 
tor in his life-time did acknowledge that his Teſtament was con- 
tained in a Writing left in ſuch a mans hands or cuſtody, and that 
man produce a: Writing, depoling it to be the fame which the Te- 
ſtator left in his cuſtody 3 ſuch proof is (ufhcient without any fur- 
ther comparing of Hands. . * But if the Teſtator did: alſo ac- 
knowledge' that his Teſtament contained in ſuch a Writing left in 
the cuſtody of ſuch a perſon, was written with:his own hand, then 
ſuch proof is not ſuſhcient, without comparing of hands, whereby 
it may appear to haye been written by the;Teſtator himſelf. 2, And 


it is held, incaſe of a Deviſe of Land, That, the ſhewing of the & 


Will under Seal of the Court where it was-proved, - and proof that 
it was examined by, and agreeth with the Original, 15 good Evi- 
dence, without ſhewing of the Original Will. (30) 

.3+ Regularly all perſons are held comp2tent Witneſſes to prove 
a. Controverted Will, fave ſuch as; the Law holds incompetent; 
ſuch are ſuch as are parties interefſcd, or preſumed in Law tobe 
byaſſed in afteion, or thelike allo infamous'perſons, as perju- 
red, or the like 3 alſo ſuch as for want of judgment and under- 
ſtanding, the Law rejes. And it it cannot be proved whether it 
be a Teltament or a Codicil, the-circumſtances being (o indifferent 
to either, then 1s it moſt fate, in regard of the Statute, to commit 
the Adminiſtration to the Widow or next of Kin demanding the 
ſame, to avoid the forfeiture of Ten pounds, * in caſe the Judge 
before whom ſuch penalty is demandable,ſhould adjudge the party 
to have died Inteſtate, or without a Will. 

4+ A Legitary may be a competent witneſs for the proof of a 
Will in ail parts thereof, ſaving for what concerns the Legacy 
therein bequeathed to himſelf. * So that ſuppoſe never ſo many 

: R 2 Witneſſes 


(o)Bart.Salii in 
l. tx ita icripſero, 
ff. de Cond. & 
demon- 

(h) Sichard.in ﬀ. 
Auch. Quod tte, 
CP) Burt. & alii 
in 1. Admonendi. 
K.de jure-jurand, 
(&) Veltr. Prac. 
l. 9. Ceo Is 

(1) Sichard. ubi 
lupra. 


(m) Bart. & alii 
I. tt ita fcripiero. 
ﬀ. de Cond. & 
acmon. 

(n) Graf. Thel. 
Com. Op.$.Teſt. 


q- 16, 


(o) Alex. Con. 
I 07. Vol.5. all. Is 


(p)Aſtrzus in 1. 
heredes. palam. 
» de Tetta. nu.2. 


(30) Clayr. Regs 
g5+ 


(1) Stat. 25 H.% 
"I | 


(r) 6.Legotariis. 


inſt. dc r ſta. 
Ordin. & 2ortius 


IviJem. 
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(C) Bart-inl-. Witnefſes to a Will, wherein each of them hath a Legacy, they 
omnibus. © ©: cannot ſufficicutly prove the Will as to their own Legacies, * but : 
ow 1 & for: thercſt of the Will they may. * | 

Fte6-4a8-57* 5. It is very obſervable, that the moſt conſiderable. Requiſite. 
the Law aims at to the corftitating of: an Exccutor, and-making. 
of a Teſtament, is to be proved more by Circumſtances than by 
Witneffes 3 and that is Animus Teftands, or the intent or-purpole- 

' Gu) Gloff. inf. of the Teſtator to make his Will. * For tis themind, purpoſe. 
plane. Ind: and intent of the Teftator, more than his words, that-giveth life 
(w Mant. de and being to the Teſtament. "The Circumſtances that prove 
5" the intent or purpoſe, muſt alſo.themfelves be proved by Witneſles. 
ex feod,f. de Theſe Circumſtances proving, ſach-a purpoſe in the Teſiator, are 

" _* many as, when the Teſtator is in anymore than ordinary.danger- 
(Glo. in!. Of death; * or- that. he orderly compoſeth himfelt for ſach a 
Divus. #. de work; ..7' or- that. he required the Witnefles to bear witneſs 
(y) Gluff.ia dit. thereof 3 ** with many other the like Circumſtances, as to the 
En in ci, Perſon, time, place, occafion, manner of ſpeech, deportment, and 
L:Dives. In whoſe preſence. All which the circumſpe& Judge is to take in- 

to confideration-; for-fince the mind and intention of-the Tefta-- 
tor isthe <fſential lification of every Telijament, and not ca- 
pable of a Being otherwiſe than by fuch intention, and the mind 
and intention of man not ſo much as conjeQurable, otherwiſe than 
by outward Circumſtances, itis moſt necefſary. that they fall un- 
der a due proof by:fufficient Witneftes. And in ſuch things as de- 
pend meerly on the Teftators Will, a moreexatt Inſpection. is to 
be had to what he meant arid/intended, than to the terms by which | 
(ar) L<in his, &. be expreſſed himnlelf,” (31 ) Yet may-we not depart from his words, 
1 without a very plain Evidence of his mind diſcrepant from the 
helices, fame. ('32) And where the mind and Intention of Teftator is 

«dr Leg-3-, doubtful, in that caſe it ought to be interpreted, rather according 
to the Law of Nature, and the Jus Gentmm, than any private or 
municipal Law whatſoever: . The reaſon is, becauſe the Law of 
Nature being inherent in him, it is to be preſumed, his Will 'and 

Intention was rather governed by that, than byany other Law 
433) $.qvadl whatever. (33) And therefore where the Teftators mind or mean- 
vero, de Jur-Nat- {ng is doubtful, if the Teſtament be in favour of his Children, it . 
634) 5 wr" eo is ſufficient for the upholding. thereof, if you can butany way. 
Demon. &1. kn. $1e(G at his meaning, or tnay have any probable ConjeRares for ; 


Cdefam- Bir the ſame, (34) 
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CHAP. XXIL 


Bona Notabilia. 


1: What ſhall be accounted 'as- Bona Notabilia. 


2: Where the Will is to be proved , in caſe there be Bona Nvuta-- 


bilia. | 
3. How or when Debts and Bonds may make Bona Notabilias-- 
4. Law-Ceſer touching this ſubjeft. | 


Is I- is agreed by all, that Five pounds 1s the ſum or value of 


Bona Notabiliz 3 provided, that where by Compoſition or Cu- 
ſtom in any County Boys Nutabilia are rated at a greater ſum, 


the ſame is to continue unaltered ; as in the Dioceſs of London it 


1s Ten pounds by Compolition, * provided alſo, that it any 
man die ix itinere, or-in a journey, the Goods that he hath then 
about him,or with him, ſhall not be as Bona Notabzlsa, to caule Ad- 
miniſtration tobe committed, or the Will to be proved in the Pre- 
rogative. . *'Nor is it neceflary that the party muſt have Five 

ounds in cach and every of the ſeveral Counties where his Goods 


are diſperſed 3 but it is ſufficient it the party deceaſed were poſleſſed 


of Goods and Chattels in ſome other County than that wherein 
he lived and died, to the fall value of Five pounds, beſides thoſe 
Goods extant in the County where he died. So that although che 


deceaſed's Goods and Chattels do amount to Ten pounds or- 


more 3 yet if the Goods and Chattels extant in ſome other Coun- 
ty, do not extend to Five pounds at the leaſt, the deceaſed is not to 


be accounted to have Bina Notabilia. 
2. Regularly the Willis, as hath been (aid, to be proved in the 


Ecclefiaſtical Court of the fame County: where the Teſtator is an'- 


Inhabitant, or wherein he made his molt uſual refidence and abode 


for the later years before his death, and not in the Ecclefiaftical - 
Court of that County whercin he made his Will, or wherein he 


diced, but where his laſt place of habitation was but it the Te- 
ſtator died poſſeſſed of Goods to the value of Five pounds, called 
Bona Nitabilia, in divers Counties, then the Will is to be proved 
mn the Prerogative Court, to which allo Appeals from any other 


inferiour Juriſdition : So that the Prerogative Court of the Arch- 


biſhop of Canterbzry 'is the Court wherein all Teſtaments are to 


be proved, and all Adminiſtrations to be granted, where the party - 
dying within his Province hath Boys Noetabilia in ſome other Dio- + 
ceſs than that wherein he died, which regularly is to be to the va- 


Canon. 92, 9H«++ 
I Char. % 


(a) Coke part. 

4- Inſtit, cap. 74 
verb. Prerogat. 
Court, 


(©) Office, Exec.: 
Co 4+ (+ &. 


at 


lae..of Five pounds, ſave where by Cuſtom or Compoſition it is - 
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Cc) 35H. 6.35. 


(d) Coke ubi ſu- 
.Þr3- } 


(e)-Oftic.. Exec. 
ubi lupra. 
Hill. 37 Eliz. 
M. Comu.Da.vid. 
13 & 14 Eliz. 
.Dycr. 305» 


$f) Ibid. 


(2) 22 Fliz. in 
C. B. Vere and 


Jefferies Caſe. 
Co. 5. part+-29« 


at any greater ſum, as aforeſaid. Alſo if any Teſtator-die not 


poſſeſſed as aforeſaid, and the Executor notwithſtanding prove 


the Will in the Prerogative, ſuch Probate ſhall ſtand good : But it 
is otherwiſe if the Will be proved in the-inferiour -JuriſdiQtion 
when the Teftator dies poſſefled, as aforeſaid, of Boua Notabilia-z 


for in ſuch caſe it is again to be proved in the Prerogative. And 


if a man hath Goods in divers Dioceſſes or Provinces, and make 
his Exccutor.of his Goods in one of the Provinces, and die Inte- 
ſtate as to his other Goods: And if the Ordinary docommit Ad- 
miniſtxation of the Goods which are in the-other Province unto 
the Executor, then is he both Executor and Adminiſtrator, 
and the party died both Teſtate and Inteſtate. < And if a man 
.died Intcltate having Bona Notabilia in divers Dioceſles, the Judge 
uſed toaſſeſs a convenient ſum to be imployed in Pios uſu, but 
with and under certain. Limitations, + or legal Reſtrictions. 

3. Debts owing to the TcRator, are held Bona Netabilia as well 
as Goods in poſſeſſion, their valuebeing anſwerable; yet if the pe- 
nal ſum of a Bond be but-Five -pounds for the payment of a leſs 
ſum, . although the Bond be forfeited, yet that is not underfiood 
as Bona Notabilia, although in-Law the whole penal ſum be a 
Duty. * And thoſe Debts are ſaid to be. Bong. Notabilia, where 
the Bonds or other Specialties are, and not where the Debtors in- 
habit; ſo that it . the Bonds be in the County where the Teſtator 
dicd, and the -Dcebtors'in another County, in this caſe the Will is 
not to be:proved in the Prerogative Court 3 but in caſe the Debts 
are only by Contra without Specialty, they are then to.be cftcem- 
.cd Bona Notabilia there, and in that place where the Debtor is. 
But in.cale Lands be by Will given to be fold for -payment of 
Debts and Legacics, this is not to be accounted as Poxya Notabilia, 
though it be Aﬀersz * for where Land is bequeathed to be (old 
for ſuch uſes, there neither the money raiſed thereby, nor the pro- 
fits thereof ſhall be accounted as any of the Teltators Goods or 
.Chattcls. | | | 

4+ One had Goods ſolely in an inferiour Dioccſs, and the Me- 
tropolitan of the Province pretending that he had Boya Notabilia 
in divers Dioceſſes, committed the Adminiſtration of the Goods, 
It was reſolved, That ſuch Adminiſtration granted by the Metro- 
politan, was not void, but voidable by Sentence, becauſe the Me- 
tropolitan hath Juriſdiction of all places within his Province But 
if the Ordinary of one Dioceſs committeth Adminiſtration of 
Goods, when the party hath Boua Natabilia in divers Dioceſles,the. 
Adminiſtration is void as well for his Goods within the Diocels,as 
Without, #' | 

In an Action of Debt brought by an Adminiftratrix upon an 
Adminiftratio broght by the Biſhop of R- the Defendant plead- 
&d 
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FE 


ed an Adminiſtration committed to him by the Dean and Chapter 


of Canterbury Sede Vacante, becauſe the. Inteſtate had Bona Not» 
bilia. The Plaintiff replied, that the ſaid Adminiſtration was re- 
pealed; and it was adjudged ' for the Plaintift : x, Becauſe the 
Dcetendant-did not ſhew what Boxa Notabilia the Intcliate had in 
certainz and it ſhall be intended he had not Poyas Notabiliz, and 
ſuch Adminiſtration is but voidable. 2. Becaule before the Repcal 
of the Adminiſtration committed by the Metropolitan the infc- 
riour Ordinary may commit Adminiſtration.z .and whenthe De- 
fendants Adminiſtration is repealed,' it is void ab zxitioz and in. 
the principal Caſe it alſo was refolved, That whereas the Admi- 
niſtration was committed tothe Obligor, that the Debt- was not 
extinct, becaule it is in another right : otherwiſeit is, it the Ob- 
ligee himſelf made the Obligor his Executor. * 

In Debt brought upon an Obligation, the Caſe was, the Inte- 
ſtate died in Lancaſhire : The Obligation upon which the Action 


(h) $ Jac. Cs. 
8. part. S r Ton: 
Needhams Caſe, 
ful. I 33» 


was brought was in Loxdox, at the time of his death, The Biſhop | 


of Cheſter, in whoſe Dio ceſs the Ioteſtate died, grants Adminiſtra-. 
tion to F. $, who rclcaſed to the Defendant : The Archbiſhop. 
of Cantcrbuly granted Letters of Adminiſtration to the Plaintiff, 
and in Debt brought by him, the Releaſe was pleaded in Bar. In 
this Caſe, it was holden by the Fultices, where one dicth-who hath: 
Goods in divers Dioceſſes, Canterbury (hall have the Prerogative : 
And it was holden, That if Canterbury hath not any Prerogative in 
York, yct that this Bond ought to be ſued in, and committed Ad- 
miniſtration. of, within the Court of Canterbary, and committed. 
by the Biſhop of that Dioceſs. | 

If a man dies Intcſtate, having Goods in divers Counties, the. 
Mctropolitan ſhall grant the Adminiſtration, 14 H.6.21. 10 H.7.. 
18. 35H. 6,43. It he hath Bona Notabilia to the value of One. 
hundred ſhillings indivers Dioceſſes, the Metropolitan ſhall grant - 
the Adminiſtration, 10 H. 7. 16. b. Or if a man dies beyond the 
Seas Inteſtate, the Archbiſhop ſhall grant the Adminiſtration 3 
P.-11. Fac. B. per. Co. to be adjudged in 4.2 Eliz. 

If a man dies Inteſtate, having Bona Notabilia in England and 
Irelaxd,ſeveral Adminiſtrations ſhall be granted 5 viz by the Arch-- 
biſhop of Canterbury for the Goods in his Province, and by the. 
Archbiſhop of D#blix tor the Good? in his, \ 

It is ordained by a Canon, « Fac. cap. 92. That if a man dies in” 


(i Hill. 28 E1'z, - 
C. B. Byron an4 
B; rons Caſe Cro. 
3 part.472., an4 
Hugt*s Abridgm, . 
vol. 3.tit. Adnii- 
niſtrator. 


Ro'ls Abridom., 
tit» Execut. tit. Fo" 


. Dyer. 14 E''z, 
395-Rell.ibid.C..-. 


Pg 


a Journey, 'the Goods which he had at that time with him, ſhall : 
not cauſe his/Teſtament or Adminiſtration to be liable to the Pre- - 


rogative Court, 

It a man hath Goods to the value of Five pound in one Diocels, 
anda Leaſe for ycars of the ſame value in another Dioceſs, they are 
Bena Noxabilia, whereby the Archbiſhop ſhall grant the Admi- 


Ro!'s AbriJemn, 
tif, Exccut.tit.H, ' 


niſtrationy - 
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| 1 niſtration, although the Leaſe for years be not a thing moveable, 
Wi! nor properly Boy#m, but it is a Chattel according to Pleadings. 
WE! Trin. 14 Car. If a man becomes bound -in an Obligation at :Lofdoy , and 
1 10 _ er Dom 20 dies Inteſtate in Devon, and there hath the-Obligation at the time 
Li'l | riam. Roll. ibid. of his death with him, Adminiſtration ought tobe: granted by the 
[8G __ Biſhop of Exon , where the Obligation was -at the time of his 
(4081 death, and not by the Biſhop of Loudoy where the Obligation was 
f Id! d made 3 for the Debt ſhall be accounted Goods, as to the granting 
ſ ut | of Letters of Adminiſtration, where the Bond was at his death, 
R001 and not where it was made. 

Fond Hil. 37 Eliz. B. To make Bona Notabilia a Debt without Specialty, ſhall be ac- 
ll 81 - Ten ok . counted Goods where the Debtor lives, and not where the Teſta- 
! | and Taylor. per tor lived. + Likewiſe if a man dies Inteſtate, having divers Debts 
FA0k Cur. Roll. ibid. 1 Obligations in ſeveral Diocefes, the Debts are ſaid to be Bonus 
kt 8H N-tabilia, where the Bonds or Obligations are, and not where the 
Wl. | -Debtors or Dcbtees arc. | 
Wl Dyer. 14Eliz.s +Ifa man hath Goods to the value of Five poundin one Diocels, 
WAG |; 303- 5d. and a Bond or Obligation to a greater value in another Dioceſs, 
i i WM the Obligation being there alſo made, they are Boua Notabilia, for 
h it | which reaſon the Archbiſhop ſhall grant Adminiſtration. 

» | | | Perkins. 6.489. Anciently if a man dicd Inteſtate, having Goods to the value of 
1101 Roll-ibid- lite Forty ſhillings in two Dioceſſes, it ſhould make the Goods to be 
| il | -Box2 Not abilia, whereby Adminiſtration ſhould be granted by the 
U | Archbiſhop. But by a Canon, 1 Fac. cap. 93. it is ordained, that 
lf Bora Notabilia ſhall be accounted to be Five pound at leaft, and 
Wt; that none ſhall be ſaid to have Bona Notabilia, unleſs he hath Goods 
| | Lil in divers Dioceſſes, to the value of Five pound, and fo that Canon 
87 |; hath changed the Law, if it were otherwiſe before. Likewiſc in 
| | | the ſaid Canon there is an Exception of ſuch Dioceſſes where by 
| | it Cuſtom or Compoſition Boxa Notabilia are rated at a greater ſum 
pH than Five pound. 
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Chap. IX. Of a Child in the Womb made Executor, and of an 
Tafant Executor 3 as alſo of Executors and Adminiſtrators durante | 
Minoritate. 

Chap. X. Of a Woman under Coverture made Execttrix, or making 
Executors. 

Chap. XI. Of Debtors or Creditors made Execators or Adminiſtra- 
forge 

Chap. XII. Of Heirs, Executors and Adminiſtrators in general. 
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others. | 
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reference to Mortgages. 
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Executorſhip. 


cutor before Probate of the Will. 

Chap. XXI. Of Inventories. 

Chap. XXII. Of ATlions maintainable by Exccutors or Adminiſtra- 
$0rJo 

Chap. XXIII. Of Adions maintainable againſt Executors or Ad- 
miniſtrators. 

Chap. XXIV. Of Aſſets charging Execntors, or not. 
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far, and wherein Executors may be charged. 
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Orphans Legacy. 


Pann I 
Of Execnutors and Adminiſtrators. 


CHap. I. 
Of the appointing or conſtituting Execntors. 


1. The Teſtators freedom or liberty in making Executors. 
2. How the Office of Execntorſhip may be perform'd or diſcharg d, 
when a King is made Executor. | 

He word Executor taken in. the largeſt ſenſe, falls 

under a threefold Acceptation; for ſo there is Exe- 

tor a Lege Conftitutis, and that is the Ordinary of 

the Dioccſs; and there is Executor 4 Teſtatore Cou> 

ftitutus , and that is the Executor Teſtamentarius 3 

and there is Exec ator ab Epiſcopo Coyſtitutus, and that iS the Exect- (4) r. r. Cod. dc 
tor Dativus, who is called an Adminiſtxator to an Inteſtate ; By the Herevib. 
Civil Law, this Exccutor Teſtamentarigs,. or Heres in the Diale& of tar % 
that Law, doth ſuccced in Univerſum jus defunGi, * Now the Eb An) |-2- 
Law holds forth that liberty to Teſtators, that they may, if they Ge Reb Ang. 
pleaſe, exclude their own Wives and Children, and appoint ſtran- &7-, , , 
gers in their Teſiaments to be their Executorsz * for the va- 1:4. rn 
lidity of the Teſtators Will chiefly conſiſts in the freedom ang (9) 5% Abit 
« F , tir. Exccut. ul 
liberty of the Will of the Teſtator. Thercfore the Teſtator may, if «15. 
he pleaſe, appoint even Bondmen, Villains or Prifoners as his Exe- be} Jo. dos 
cutors, © or Infants, * yea, whether born, or not born at ul. vol. pactic-r « 
che time of the Teltators death 3 © or Women, whether under (+; #4. & 
Covert and Married, or Sole, * Alſo Teſtators may, if they pleaſe, #r0% tir. Exec. 
make ſuch perſons their Executors, as are either their Debtors or {* Ln. on wh 
their Creditors * or one {lingle perſon, or many joyntly as Co- og eockmgar 
executors in ſeveral perſons, * > many joyntly repreſenting Te SING 
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()L. hered. C. 
d-: hzred. Inſt. & 
Minſing. in diCt. 
6. unum. & Gral. 
TneſCcm. Op.$. 
1::ſ. Yo 4 Os 


(k) Goff. inl. 


is Cui. ft.de Iclhhs 


£1) Sum. Sitv. 
Tit, de I'cſtam. 


one Body, as a Colledge, City, or other Corporation. * So 
likewiſe they may make their Executors ſimply and abſolutely, or 
conditionally  alſo.from a certain time, or to a certain time) alſo. 
either univerſally, or ſpecially and: particularly 3 likewiſe in the 
firſt, ſecond, third, &c. degree, by the Subſtitution of one. Execu- 
tor in the. place of another. And here note, thatiafter how many 
ways an Executor may be appointed, after ſo many and the ſame 
ways-may a Legacy be givenz and whoſoever is capable of an 
Executorſhip, 1s alſo capable of a Legacy. * Fre Contra. This 
conſtituting or appointing an Executor, is ſo eſſential co a Will, 
that it cannot have a Being, as (ſuch without it : Whence' it hath. 
alſo its Formation as well as its Creation for as the Appoint- 
ment of the Executor is: in Scriptis or not, fois the Teſtament a 
Nuncupative, or not : Jnſomuch, that be the Will never fo vo- 
luminous for Matter, or exact for Form, and all in very legible 


Characters, excepting only the Appointment of the Executor, 


which the Teſtator makes only Ore texas, it amounts to no more 


than a Nuncupative Will, as to Goods and Chattels, though as. 


to the Diſpolition-of Lands it may be a ſuthcient Will in wrintzg, 
without the Appointment of any Executor atal]l; yea, albeit the 


Teſtator having, written all of his Will (except the Appointment: 


of his Exccutor) ſhould after only by word of mouth dcclare, 
That he whoſe name is written down in the Note he left with 
A B. ſhould be his Executor, this will amount but to a Nuncu- 


tol.443. lit. b. ative Will. (1) ; 


{) Rot. Pare. 
I3 H. 6. Is 2 Js. 


(m ) Coke Inſt. 
pail. 4. verb. 
8/1 £[0Z dl» 


2. When the King is made Exccutor, he doth appoint certain 


perſons to Officiate the Execution of the Will z againſt whom ſuch 


as have cauſe of Action may bring their. Suits, and appointeth 
others to take the account.. * So Katherine Queen Dowager of 
England, Mother of Hexry. VI. who died Fane 2%, 1436. made 
her Will, and thereof Henry VI. her fole Executor : Whereupon 
the King appointed Robert Rolleſton, Keeper of the Wardrobe, and 
others, to execute the ſaid Will, by the overſight of the Cardi- 
nal, the Duke of Gloxcefter, and the Biſhop of Lixcola, or any 
two of them, unto whom they were to account, ® 
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CHAP. II. 


Of Conditional Executors. 


T. Executors may be appointed ſimply, or conditionally. 

2. Executors may be limited in point of time. 

3. A threefold @mnalification of an Executors poryver. 

4+ 4A Caſe in Law touching Conſtrufiions of Wills, in reference. to 
a Conditional Executor. | 


T Df ee wherein the Executor is pure and {imply made, 

are ſuch as wherein the Teftator maketh his Executor with- 
eut any Condition all-: But when the Aſſignation or Nomina- 
tion of the Executor hath ſome ſuch quality added to it or joyned 
with it, as whereby the effe& of the Diſpoſition is ſuſpended, and 
depends- upon ſome future event, then is ſuch Aſhgnation ſaid to 
be Conditional. * Alſo the Condition in creating or appoint- 
ing an Executor, may be either Precedent or Subſequent 3 * yea 
and ſometimes it may be Conditionally,that-he give Security to pay 
the Legacies,. and, in-general, to perform the Will, before he at 
as Executor» The Conditions incident to the appointing of Exe» 
cutors are very numerous and uncertain, according to the pleaſure 
of the Teltator, ſo-as they be neither unneceſſary, nor impoſlible, 
nor unlawful, nor captious Conditions.. Notwithſtanding, where 
an Exccutor 15 made, or Adminiſtration granted upon Condition, 
which is after broken, ſo that the Executorſhip or Adminiſtration 
is determined: yet in this Caſe, all Acts done by ſuch an Execus» 
tor or Adminiſtrator in purſuance of his Ofkce, before ſuch Con- 
dition broken, are good. (2) And- it one do but appoint, That 
his Debts and Legacies being paid, his Wife putting in Security 
for the performance of his Will, ſhall have! the Refidue of his 
Goods 3 it hath been held, That by this (he is a. Conditional 
Executrix. (3) 

2. The time may be limited when: the Executorſhip ſhall be- 
gin, and that either certainly, or with reference to Contingency 3. 
© for by the Laws of the Land it is lawful for a Teſtator to 
appoint his Executor, cither from a certain time, or untila certain. 
time; and in the mcan time Adminiſtration may be committed 
to the next of Kin, or to the Widow 3 and the Ads then done 
by ſuch Adminiſtrator cannot be voided by the Executor atter- 
wards: * Andia this ſenſe, the ſame perſon may be ſaid to die 
partly Teftate, and partly Inteftate, which by the ixiEnels of the 
Civil Law 1s not allowable. * 
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(f) 19H 8.3. & 


16 H. 8. Dyer. 


4- H'l!. 33 E'1z. 


in Com. B. & 
32 H.$. Broo. 
Iii. 


(4)Pai(c.33 E'iz. 
C. B. Alice Frans 


cis her Cales 


3. As the Conditions incident to the making of Executors and 
giving of Legacies, are (as aforeſaid) very many, and full of va- 
ricty : So alſo the power it ſelf of Executors may be limited, qua- 
lized, and divided; ſpecially theſe three ways, viz. Firſt, Really, 
as thus, he, may make 4. his Executor for his Plate and Houle- 
hol4-Ruff; B. his Executor for his Sheep, and Cattelz C. his Exe- 
c itor. for his Leafes and States by extent 3 and D. his Executor for 
the Debts due to him. Secondly, Locally, as thus, viz. he may 
make F. his Executor, for his Goods in Cornwals F. his Executor, 
for his Goods in Devon and G. his Executor, for his Goods in 
Somerſet. Thirdly, Temporally 3 as thus, he may make his Wife 
his Executrix during her Widow-hood, or during his Sons Mi- 
nority * 

4. Somewhat to this purpoſe there was a Caſe, where a Te- 
ſtator appointed his Wife his Executrix, if ſhe ſuffered 4. 8B. to 
enjoy luch a certain parcel of Lands (probably part of her Joyn- 
ture) for three ycars3 otherwiſe C. D. ſhould be Executor : The 
Queſtion was, Whether ſhe were Executrix preſently upon the 
Tettators death, or not till ſhe had ſuffered A.B, to enjoy the 
Lands the three years: It was held by all the Judges (one 
only excepted.) That ſhe was preſently Executrix, until the ſhould 
diſturb 4. B. &c. For if fo, it was then agreed, That the Exe- 
cutorſhip would by virtue of the Condition, paſs from the Wife 
toC.D. (4) If the Wife might thus enter upon the Exccutrix(hip 
preſently, 2. Whether ſhe ought not firſt to give Security for per- 
tormance of the Condition ? Otherwiſe ſhe may in leſs then one of 
theſe three years, diſpoſe of all the Teſtators Goods and Chattels, 
and leave the ſaid C. D. not only nothing but a dry and naked 
Executorſhip, but leave him without remedy allo. 

Tf one be named in a Will Executor, and another a Coadju- 
tor, without more words, that Coadjutor is not by this a Co- 
executor 3 nor hath he, as ſuch, any power to Adminiſter or in- 
termeddle with the Teſtators Eftate, otherwiſe than as an Over- 


(218.667. feer, to adviſe, counſel and perſwade 3 and (if need be) to reditie 


24 El. 3. tit. 
Excuc. I21, 29- 


td. 3. 29» 


miſcarriages in the Executor, as one Concredited with a Truſt 
tor that parpoſe by the Teſtator. (5) | 

It one appoint my Executor to be his Executor,: and die, if 
the . Will be not void for Uncertainty, yet he is dead Inteftate 
until I die, and dic Teltate ; But 1t Idie Inteſtate, then is he dead 
Intcliate allo, | 
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Parr I. Of Executors and Adminiſtrators, 


CHnapP. II. 


Of Co-executors. 


1: How one alone, or many joyntly, may be made Exccutors. 
2. How Executors may be made univerſally or particularly. 
3. A Caſe in Lawto this. ſubjcit. 


Is Ne perſon alone, or divers together, ſo the number be not 
too numerous, may be appointed Executors. * And 
where divers perſons be made Executors, all are to be admitted, 


. and not one without the reſt, * unleſs they cannot, or will not 


undertake the Executorſhip. © Which concluſion holds. true, 
though he be a ſiranger who is joyned in the Execatorſhip with 
the Teſiators own Son: ltis true alſo, whether the Executorſhip 
be appointed alternatively or disjundively 3 in which cale, it the 
Teſftator ſay, Imake 4. B or C. D. my Exccutors, both perſons 
are Admiſſablez * For this word [ Or ] in favour of Tcſtaments, 
is taken for [Aud,] * unleſs it be molt evident that the Tetta- 
tor did bear much more affetion- to the one than to the other, f 
or unleſs the Authority of Ele&ion of the perſon be by the Teſta- 
tor granted unto another, * or unleſs one of the perſons be in- 
capable of the Exccutorſhip. * And here note, that where there 
be divers Executors, the Action commenced by them, or againtt 
them, ought to be commenced in all thcir names, and not in the 
name of (ome of them only without the reſt, Or it a Teſiator in 
the former part of his Will, appoint two perſons his Executors 
joyntly and cqually 3 yet if afterwards in his Will he make a Pro- 
viſo, That the one of them (by name) ſhall not intermeddle du- 
ting the life of the other, they ſhall theu be Executors lucceſhve- 
ly, not joyntly. (1) But if the Subſequent Proviſo be directly 
contrary to the premiſes, it will be void : And the lali Proviſo may 
not (as by ſome hath been opinionated) fo controul the premilces 
whereto it is contrary, asto fiand for the Teftators Will becauſe 
to cnucleate his intention, which is the Index of the Will, there 
ought to be a Comprehenſion of all contained in the Will. 

2. Likewiſe an Exccutor may be appointed cither univerſally, 
or particularly. Univerſally, when he is made Executor ot the 
whole Will, or of all the Teſiators Goods, or indchinitcly ; * 
and ſuch Executor may enter into all the Teſtators Goods : * 
In which reſpc& he is univerſally chargeable with the payment of 
all: his Dcbts and Legacies, ſo far as the ſame Goods extend. |} 
Alſo an Exccutor may be appointed Particularly, that is, of fome 

part 
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part of the Will, or only of ſome part of the Teſtators Goods 3 
(m* Fitzh. Abr. ® in which reſpe& ſuch. Executor may meddle with no more 
rit. Exec-n- 26- than is allotted to him, and ſo not chargeable but according to 
2. & 155. his portion. *® And if there be no other Executor appointed, 
er 16 uch particular Executor cannot meddle with the reſidue of the 
hered. de Eleg.r. Goods 5 for of them the Teſiator by the Laws of this Land is faid 
Co Firth. &Br. to die Inteſtate. * And thus in this caſe alſo may the ſame per- 
Ws fon die both Teſtate and Inteſtate, not only in reſped of time, as 
aforeſaid, but alſo in re{pe& of Place and Goods, contrary (as was 
before declared) to the firianels of the Civil Law. In the ſame 
{enſe alſo one may be made univerſal or particular Legatary. And 
where the Teftator Jeavesall his Goods, or the refidue of them to 
{ome perſon, none elſe being appointed Executor, that perſon in 
Law ſeems to be appointed Executor thereof, at leaſt admiſſable 

* to the Adminiſtration. 

3. A man makes his'Will, and. therein appoints two Execu- 
tors, provided , That one of them ſhall not Adminiſter ; This 
Proviſo was void per Bednel & Englesby Juſtices, becauſe it re- 
{traineth the whole Authority given in the Premiſes. But Fitz- 
berb. contrary, the Proviſo is good : For an Exccutor may uſe 
Acion, although he doth not Adminiſter: And that a man may 
make one Exccutor of his Plate and Goods, another Executor of 
his Debts: Alſo one Exccutor of his Goods in one County, and 


(2\ Trin. 5 H. 8. : . 
fol. 344 ' another of his Goods in another County. (2) 


CHAP. IV. 
Of jubſtitnted Executors. 


1. Of Subſtitutions and appointing Executors by degrees. 
2. Of the ſeucral kinds of Subſtitutions in the Law. 


I. He Tefiator is then (aid to make degrees of Executors,when 
(a) L.poteſt quic. he doth ſubſtitute one in place of another : * Foran Exc- 
fd: vu's. Subſt. Cutor May be made either in the firſt, ſecond, third, fourth or fitth 
Subſt. in prin. & degree, &c. * And he that is made Executor in the firlt degree, 
om Gol. 15 {aid to be inſtituted, the reſt are ſaid to be ſubſtituted ; < As 
TcRta. 6. & Broo. thus, The Teſtator maketh A. his Execcutor, but it he will not, or 
* = nue9- cannot be his Executor, then he maketh B. his Executor, and if 
(c) zaſ.in Tra&, B- cannot or will not be his Executor, then he maketh C. his Exe- 
dc tubſt. in prin. cutor 3 and ſo on- In which example there be three degrees of 

Executorsz A. is ſaid to be inſtituted Executor in the firſt degree 3 

B. is ſaid to be ſubſtituted Executor in the ſecond degrees and C. 


ts 
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is aid to be ſubſtituted in the third degree. And fo it is lawtul for 
2 Teſtator to make as many degrees of Executors as he plrales; 
4 and in the place of one only Executor, he may, if he pleaſe, ſub- 
ſtitute more than one. * Allo it is lawful for the Teſtator to 
inſticute an Executor ſimply, and to ſubſtitute another in his place 
conditionally ; * or to infiitute one conditionally, and to fubſti- 
eute another ſimply. $5 And fo long as he that 1s appointed Exe- 
cutor in the firſt degree may be Executor, he'in the f{econd degree 
may not be admitted. * Likewiſe by the ſecond degree the 
third is repelled, and by the third the fourth, &*c. Alfo it but any 
one of the Executors in the firſt degree may be admitted, the Sub- 
ſtitute is excluded, unleſs the Teſtator doth appoint to every Exe- 
tor firſt inſtituted, his ſeveral Subſtitute reſpe@ively. * Allo the 


Subſticute ought to ſucceed in that part or quantity of the Te- 1 


ſtators Goods which was affigned 'to the former Executor. * : 
2. The Ciyil Law takes notice more eſpecially of three kinds 
of Subſtitutions viz. Expreſs, Tacitand Mixt : As allo of three 
kinds of expreſs Subſtitutions, viz. General, Special and Singular, 
or Individual. An expreſs General Subſtitution, as thus, T iſt;- 
tute A. B. and ſubſtitute C. D. my Exccntor. An expreſs Special 
Subſtitution, as thus, If A. B. be not my Executor, then 1 ſabſtitmte 
C. D. An expreſs ſingular or Individual Subftitution, as thus, 7f 
A.B. cannot, or will not be my Executor, I ſubſtitute C. D. Andit 
is the very nature of every Subſticution, that the ſubſtituted ſuc- 
ceed not, but after the inſtituted. and that to the ſame parts and 
portions, and under the fame Conditions and Qualifcations, in 
all reſpeRs, as the inſtituted, unleſs the Teſtator doth in terms 
otherwiſe expreſs himſelf, and appoint : So that this Subſtitution 
is (as the word it ſelf imports) no other than a Sarrogation of 
one in the place of another. And ſometimes the words of Inſtt- 
tution may be ſuch, as that they may ſeem to reſolve themſelves 
Into a Subſtitution. And here obſerve, that every Subſtitution 
hath in it, either an expreſs or implicite Condition; for which 
reaſon it is, That if an inſtituted Executor doth once acccept the 
Office, and after die Inteſtate, the Subſtitutes in what degree fo- 
ever, arc all excluded* becauſe the Condition in Law, vis. [If he 
will not or cannot be Executor, ] was once accompliſhed by ſuch 
Acceptance of the inſtituted Executor: (2) In which cafe Admini- 
ſtration de Bois non, &c. is notwithſtanding the Subſtitutes, to ' 
be committed unto whom by Law it appertains. Touchirg this 
ſubje& of Subſtitutions, the Civil Law is exceeding voluminous, 
and but lirtle thereof praQticable with us 3 for which Reaſon not 
further to be here inſiltcd on, | 


M CHAP. 
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Of the ſeveral ways of conſtituting Executors. 


1: The bare nomination of - an Executor is the Creation of a IWill: 

2, Words implying an Executor equivalent to the word Exc-- 
cutor. | 

3. Inſtances of an Execntorſhip without uaming the ward | Exc-. 
cutor. | 

4+ Small Errours in a Will, . no prejudice tothe Will. 


L. FT He bare naming of an Executor,in the nameof a Will, with- 
out giving any Legacy, or appointing any thing to be done. 
by an Executor, is ſufficient to make ita Will, andas a Will it is to 
(2) Offic, Exee. be proved: * fer the naming of Exccutors is by Implication a- 
C-I--Þ Is Gift ox Donation to- them of all the Goods, Chatcels, Credits, 
and Perſonal Eſtate of. the Teftator,. and the laying upon them an: 
Obligation of ſatisfying. the Teltators Debts, to the juſt -yalue of. 
the faid Goods and Chattels. 

2. Although no Exccutor by the word | Executor ] , be ex-- 
prefly in the Will: nominated. or appointed 3 yet it any othcr words- 
or circamlocutions-<quivalent to the FunGion of an.Execcutor, or: 
to the charge and office which-in any part pertains to an Execu- 
tor, bz recommended or committed to.any..one or more, it {hall 
amount to as much as the ordaining or. conftituting of him or. 

1) Cam rib. de them Executors by the very word Executor. * For the Law in- 
4 un. the Interpretation of Wills and Tcfiaments regardeth not ſo much 
ics. $.1. ver, the words as the meaning of the Teſtator, * Beiides, it is not- 
=; gh tie th always neceſſary to expreſs the. word [ Executor | in the making 
Mart.de Con, Of .an Exccutor : .* Nor. indeed hath every Teltator $skill enough - 
—_— ſa to do, cr .to think it neceſſary. . * Wherctore it is ſufficient, 
(4) B-ook, tit. . jf the Teltators meaning doth appear -by other words of the. like- 
Parr: fa c, ſence. * Hence then it is evident, that ſuch words as do im-- 
Ranvtiusru. 3- ply the Office of an Exccutor, are as valid as the word [ Executor]. 
Cee ge it {clf:: So that if the Tefiator declare by his Will, that 4. B. ſhaſt 
Fg: & Mant. haye, his: Goods after his death, to pay his Debts, or otherwiſe to 
_ dilpoſe. thereof at his-pleaſure, or. tv that .cffe&t,. he ſhall be his 
(7) 39H. 66+ Executor. * \Inſomuch, that. he that doth commit all his Goods 
__ to thediſpolition of another, doth not dic Inteſiate 3 yea, if only : 
Adminikiration be. (by that word) in a Will granted to one, Exe- 
\k\) M. 15, & 16 Cutorſhip doth thereby paſs, » And.unto whom the Teſtator, 
Ez 2:16.67. doth Jcavethe rclidue of his Goods (none elfe as aforeſaid being 


_ HL. 6. Dyct- appointed -E-xecutor) to. him the vhole Executorſhip doth paſs 
by + 


© wh : 
"BY 


NI - a —_ 
>20 x" 4 og 72 17 0d RI ESE _w _—_ 
< 7 7 $- FOE £ nc? wy »— Ap RIS Ax EE oo 3 ona FE 3m : x G 
0 L WE; Sree ge Ka oy 194 DW ÞR ED ate ee ETAL ET EN os RO Oe Ne 2 f eg 
Ro oe Dog Eo EI IRIS SR ns, 1, rn j- Ln Akt 4 gy ET; ES 
: TI NS, 7 2. . : > "I Y t *- jp LI. 


Parr IL. Of Executors and Admmiſtrators. 


by that general Legacy, at leaſt the Adminiliration, as aforclaid. is 
to be granted to ſuch a general Legatary 3 the reaſon being, be- 
caſe the ignorant and vulgar ſort know not,tor the moſt part,how 
better to expreſs their meaning of an Executor, or the funion 
:thereof. And as there are varieties of Words, Phraſes, and Ex+ 
prefſions, by each of which an Executor may be (o appointed, as 
that it ſhall, if written, make the Inſtrument , otherwiſe the 
Nuncupation to amount to a Teſtament : So there is alſo by the 
Civil Law a threefold Teſtamentary Inſtitution of an Executor 
theone Proper, as when one is appointed Executor as to the whole 
Eſtate, or ſome certain part thereof, (*'3) Another Improper, as 


when the Teſtator makes his Child, or one of his Children Exe- 


cutor only as to ſo muchas would, in caſe he had died Inteſtace, 
have been even by the Law of Nature due to him as a filial Porti- 
on-z which that Law emphatically calls Legitima, being derived 
origmally from the Law of the Twelve Tables, and lince cottirm- 
cd by divers other Laws of Jater Eſtabliſhment. (4) The third, 
moſt Improper, as when a general or univerſal Exccutor being infti- 
tuted, the Teſtator makes another, and that a ſtranger, his Exe- 
cutor as to ſome certain particular thing. (5) But be it either 
of theſe, the Exccutor is in cach obliged to obſerve the Will of the 
deceaſed, de co quod poſt mortem ſuam Teftator ficri voluit. But it A. 
doth make B. and C his Executors, and then faith in his Will, That 
D. and E. ſhall have the Adminiſtration of his Goods and Chattels, 
this maketh not B. and C. Executors3 but D. and E. ſhall be his 


 Executors. (6) 


3+ If the Teftator faith, I commit all my Goods to'the Admi- 
niltration, or to the Diſpoſition of A. B. in this caſe he is made 
Executor, it being in cf: as if he had (aid, I make him my Exc- 
cutor ; i Or if he ſaith, I will that 4. B. thall diſpoſe of my 
Goods which be in his cuſtody 3; he is thereby made Executor of 
thoſe parcels of Goods: * Or it the Teitator faith, I commit 
all my Goods to the hands and diſpoſition of A.B. in this cafe 


alſo he is made Executor of all his Goods: ' So alfo if he ſaith, 


I make A. B. Lord of all my Goods: ® Or, I leave all my 
Goods to A. &#. * Or thus, I make A. B. Legatary of all my 
Goods: * Or, I leave the refidue of all my Goods to A. B. * 
Or if the Teſtator (ſaith, I will that 4.B. be my Execator, it C.D. 
will not; in this caſe C. D. is appointed to be Exccutor, and 
may, if hepleaſe, be admitted to the Executorſhip, and exclude 
A. B. * Orit the Tcſator, ſuppoling his Child, his Brother, or 
his Kinſman to be dead, doth ſay in his Will, viz. Foralmuch as 
my Child, my Brother, ec. is dead, | make A. B. my Executor 
in this caſe, if the perſon whom the Tettator thought dead be 
alive, he (hall be Exccutor: * Or if the Teſtator being CO 
' M 2 c 


(3) L. quatie-, 
ﬀ. de heredid. 
L iſtic, 


(4) L.r-2,3. f.de 
petit. hered. & 
l. r. $ capitis. ff. 
Ad Tertul. &.1.7. 
de Cap. minur. 
(5) L. ex fato.% 
l. quoties. f. de 
heredib. Iaſtit. 


(6) 21 H.6, fo.£. 


(1)D'&R.cum tiÞ*, 
De Teſta. extra. 
& Sym. Rofell. 
ubi ſupra. 

(k) Abrig. der 
Caſes fol. i 75. 
DU, Ie 

(1) Brock, Abrite, 
tit. Excc.nu.g5., 
(m) L. his ver.t; 
de her. inſt. 

(n) Glof. Bart. & 
Bald. in dict. l, 
his verbis. 

(0) Mant. ubi (4- 
pra. nu.s, 

(9) Panor, in 
dia. Co Ranu. de 
Teft. extra. nu.2. 
(q) Jul. Cla. $6. 
teſt. 1. 35.nu.3. 
(r) Sichard. in 
Rub. de ter.inſt. 
C. nu. 3» 
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(C) Ripa. Alceat, 


7 ftus. & alii 


DID. in 1.1. $. fi 
quis ita. . ae 
verbyur. Obiig. & 
lol. Clar- $. Teſt. 
q* 37+ 


(t) Manic. de 
Conzeft. ult. vol. 
b 4» tit-4+ is 
Pritts 

(a) 6. ante. inſt. 


oe Legat. & Graf: 
Tit L Com. {Op. 


Inſt. q. I- 
(6) L. 1. 6. qui 
neq; & 9. hzc 


hered. inftic. 


(7) Tholof.Synt. 
Jul. 1,42» C-9. NY, 


ed by another, Whether he doth make 4. B. his Executor ? doth 


anſwer, Yea, Ido; or, What cllc > or. Why not ? or, Whom elſe 
ſhould I make Exccutor 3 or, Icannot deny it 3 or other. words to 
that purpole cum auimo Teſtandtz (is (hail be a pure and Gmple 
Aflignation of A. B. to be Executor, "Aiiv, it che Teftator doth 
make .B. or CD. his Executors in this caſe both of them ſhall be 
his Executors, becauſe (as aforclaid_) Or is here taken for And : 
Provided always, in all the Calcs atorclaid, and in every other the 
like Cafe, that the Teſtator have a tirm and conſtant purpoſe and 
meaning to make his Will whenſoever he uttereth any ſuch words. 
© And as it matters rot by what ſ{igaiticant words the Executar 
is appointed : So it is not materia] in what part of the Will or Te- 
tameat he is appointed 3 as, whether in the beginning, or in the 
middeft, or in the end thereof, » fo as that he be therein ex- 
prefſed, or ſufficiently.implicd as aforeſaid, Byall which it is moſt 
evident, that there is not any ſtated or preſcripe form of words 
neceſſary to be obſerved in the appointing of Executors 3 as, whe- 
ther by way of Requeſt, or Command 3 by way of Pofition, and 
diredly 3 or by way only of Propoſal, obliquely or indirectly 3 
expreſly, or implicitelyz by many or few words, whereof fiveare 
enough to make a Teſtament, according to the Vipian inftance, 
viz. Lucius Titius mihi beres eſto yea three, viz. Lucius beres eſto 3 
yea two, viz. Lucius heres, or Lucius efto 3 yea one wordonly, viz. 
Lacins, if it may be ſufficiently proved, that the Teſiator in fo ſay- 
ing, intended to make his Teſiament; or did for that very reaſon 
pronounce that one word cam animo Teſftandi. { 6, Provided alſo, 
there be no legal Impediment in relpect of the perſon of the Teſta- 
tor or Exccutor to invalidate the ſame: So that any words form®d 
into any kind, ſhall prevail for the Inflitution of an Executor, ſo 
as the Intention of the Will may but thereby appear liquid and 
indubitable. (7) 

4. Falſe Engliſh, or words miſ(-ſpelt in a Wiill, or other com- 
mon miltakes, ſhall not prejudice the Will, or Diſpolition, or Exe- 
cutorſhip, if it may evidently appear what or whom the Teſtator 
mcant, and that at the ſame time he was not #on ſane memorie 3 
yea, though the Will want the words of. Conclulion, vis. In wit- 
neſs whereof, &c. it is good, in cale it may otherwiſe appear tobe 
the Teſiators Laſi- Will and Teſtament.. | 
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Of Incapacity to an Executorſhip. 
1: Of perſons incapable of being Exeentors. 


2. Of other perſons excluded bythe Civil Lawfrom being Executors. 


1 A Poſtates, * Traytors,-Felons, * perſons -Qut-lawed , © 
Z A Inceſtuous, Baſtards, * Famous Libellers, © maniteft Uſu- 
ers, © Sodomites, '® uncertain perſons, * and Recufants Con- 


vie, are all excluded from being Executors, yet each of 


theſe hath his reſpe&ive Qualifications. -* And all theſe are-in- 
capable both of Executorſhip and Legacies, it they be ſuch either 
- at the time of making the Teſtament, or at the time of the Te- 
ftators death, or when they afſume the Executorſhip. * Yet In- 
ceſtuous and Adulterous Baſtards are incapable of being Executors 
only to, or receiving Legacies only from their own natural Pa- 
rents, neceſſary means of Suſtentation only excepted. ® But as 
to other Legataries, it is ſufficient if they are capable only. at the 
time of the Teltators death. * And the forefaid Rule relating 
to Inccſtuous Ilegitimates, is attended with more Ampliations and 
Reſtrictions in the Law, than toinſert here is adcquate to the de- 


fign of this fummary Colle&ion. Add to theſe, perſons Excommu- 7 


nicated, who ſo long as they he under the fentence'of Excommus- 
nication, are not to be admitted: eitheir to Executorſhip, or to Le- 
gacy ; * Nor during ſuch time can ſuch commence any Suit for 


Legacies 3 they cannot ſue, that is proceed in fuit as Executors, & 


till they be abſolved 3 for this works not a nullity of the Execu- 
torſhip, nor overthrows the/Suit, but ſtays it only from proceed- 
ing until Abſolution be had and obtained : ? Yet a perſon Out- 
lawed (as is reported) alſo a perſon attainted, may be an Execu- 
tor: * Where it js alſo (aid, that an Alien may be an Adminiſtrator, 
and have Adminiſtration of Leaſes, as well as of perſonal things, 
becauſe he hath them as an Executor in. anothers right , and nor 
to his own uſe. * Yea, it is allo ſaid, that a Baſtard, an Excom- 
municate, or an Out-lawed perfon, 'may be as-able and as abſolute 
an Executor as any other. © Alſo Infants may be made Execu- 
tors 3 but the performance of that Office ſhall not be committed 
. to them, until they have attained unto the age of ſeventeen years, 
* To the firſt foretnentioned, may be added Corporations, which, 
although lawful ones, yet may not- ftand Exccutors, unleſs they 


(a) L. hi qui. C, 
de Apoſt, 

(b) L. qui ulti- 
mo. if. de Paeais, 
(c) Fitz. Abridg. 


tit. Adm, n.3. 


(d) | ok dz Inceſt. : 


Nupr. - 

cc) L. is Cui. 6. 
uit, ff, de Teſta. 
(f) Gloll. ibid. 
(8) Ibidem. 

(b) $. 'incertjs. 
Taft. de Legib. 

(1) 3 JaC. cap.5. - 
(k) you. lib. 1. 

. Cap. 7» 3 Yo 
(UL. a | 
$. 1.#. de hzred. 
iaſtir. 

Mm) Gloſl. in 
Auth. quib. mod, 
Na. effic. tui. 6. 


(n) L. 00n teſt. 
ﬀf. de leg. oy 


(vo) Cap. intel- 

Texin.us.de Judic. - 

C. poſt cel. 

. :tonem. de Pro» - 
bar. Extr. 


(Pp) Office. Exec. 


. Cap. 1. $. 4. 


(q) Crook. Rep. - 
in Sir Upet!s 
Caroons Caſe, . 


(r) Crook. "ww 
ts... 


(CL) Fitzh.tit. Ex- : 
ecut. nu.11, 88, 
Non- ability, 

13 Brouk. Noyes + 
ability, nu. 38. 
(t) Offic. Exec, 
C- 38, & alii, 


can duely prove the Will, and take an Executors Oath. Finally - 
note, that whath hath been here formerly {aid of Executors, may - 


—_ 


be alſo applied to, and underſtood of Adminiſtrators, 
2, The 
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(r) ﬀ de his que 


pro» na1 Script. 


' hab-, & ﬀ. de 


his que ut in- 
Ginn. aufer. 

(2) Jl. Clar. $. 
Teſtament. q«22. 
Graif $- inſtitu- 
tio. Q2. Vaſy. 
Contr.l.3. c- 102. 


-NY. 3» 
(3) Grall. ibid. 


q. 5. Vaſq. de 
Succeſs. prog.l-r. 
GS. T. Nu. IN. 


(4) L. quiſquis. 


C. ad leg. Jul. 
Maj:R. ; 

(5) Di. 1. quiſ- 
quis. 


(6) Gome7. Var. 
Re'ol. tom.3. C2, 
NU. 13» 

(7) Gomez. ibid. 
& Reuſiner.par.2. 
Cap» 46. nu. 20. 
.de Teftam. ex 
Novel. r15.c.6. & 
Novel. 144+ CT. 
{3) Cuiac. Con- 
1alt. 32. 

{,) Graf. $. in- 
{t\TUr. 4.4. & 
Valq. Contr. |. 3. 
C. 102. Nu. 5. 
{10)L.r. C. de 
here. Inſt. & 1. 
Sed t1 $. Sole- 
mUs. ﬀ. cod. 
(11,) Per. Faber. 
S:.mcſtr. lib. -2. 
c. 13+ Reuſner. 


par «2: C54. NV9- . 
> 


12) Jul. cla. $. 
Teſta. q. 3-& 1.5. 
$-vit. 9. 79. 5% 
G:all. $ «inſtitu» 
rio. q 7. nv.13. 
& $. Lecat-q.&, 
& NMa:ic. |. >, 
Lit; NV, 10, 
(13) Pzp. Nob:3. 
tit. dE Logitima- 
iicnde Baſtrrd, 


var, de droieh, 


Canon. Ranch, 
ai Guaidon. Pap, 
q-282., Text, in 
Novel. $9. C15. 
(14) De Þ.ztis. 
lib. 3. int. r. 


2. The Civit Law divides all ſuch as can have no bench by 3 
Will, either as Executors or Legataries, into two ſorts; 1. Txca- 
pable. 2. Unworthy. (1) The later of theſe may take by a Teſta- 
ment, but nqt hold or retain what they take 3 whereby though 
they are capable by Law, they are incapable in effec A Legacy 
bequeathed to the Incapable, doth by that Law accrew to the Exe- 
cutcrz but if to the, Vaworthy, then to the Exchequer. To ſuch as 
in the former Paragraph are excluded from being Executors, you 


. may(according to this'Law) add perſons Baxiſhed.(2 As allo ſuch 


45 are Condemned to death. (3))-Likewiſe not only Traytoys, but 
alfo the Sons of Traytorsz (4) only their Daughters may as to 


: their Mothers, Eſtate, by that Law-claim their filial Portions, 
. (5) Ta theſe you may allo add the Sons of Traytors againſt the 


Divine Majeliy (which that Law terms Apoſiates and. Hereticks) 


. 1n reference to their own natural Parents but not as to their 
. collateral Kindred of the Line Aſcendent, nor as to Strangers : 


(6) But if (ſuch Sons arc themſclves Orthodox, the Law 1s other- 
wile. (7) Likewiſe the Arrian Hereticks arc excluded from be- 
ing Exccutors 3 (8) but not perſons Excommunicated. (9) More- 


. over, by the Civil Law, Aliens way not be Executors, (10) un- 


leſs they are ſo appointed in Military Teftamentsz (11) and. the 


.realon for that is, becauſe in ſuch Teftaments reſpe& is had only 


ta the Fus Gentiuam. Likewiſe Baſtards, ſuch as are of a ſpurious 
Off.ſpring, arc excluded.from being Executors by the Civil Law, 
or. takipg any benefit by a Teſtament, except for Alimentation, 


and that only by the Can9n Law: (12) For the Civil Law excludes 


them allo (as.to Alimcntation).from their own Parentsz (13) ex- 


cept the Parent be. ſrrmmys Princeps, (14) or that the Baltard be 
. appointed Exccutor.only under a Condition of Legitimation. (15) 
_ Alſo Idiots and Lunaticks-axe excluded from being Executors, not 


only tor that they arc Incompctent to, officiate, by reaſon of their 
want of underſtanding, or inſanity of mind z but alſo for that they 
have not reaſon ſufficient to.determine, whether they will accept 
or refuſe the lame. (16) Laſtly, by the CivitLaw, the Scrivener 


. or other,. that though by the Teſtators. order doth write the Te- 
ttament, yet is ſo far excluded, as that he may not (albeit by di- 
rcCtion from the Tcltator) write himſelf Exccutor in the Tefta- 
_ ment, nor therein write down a Legacy to himſelf; But muſt in 


that caſe defire ſome other to write that part of the Teſtament {for 


_by that Law zexetur F alſ?, if he doth it without the Teſtators pri: 


vity 3 and rezetar quaſi, Falſi, beſide the forfeiture of alt advantages 


thereby,albcit he doth it by the order and direction of the Teſiator: 


dub. 4+ Sl-2, nie 17. (15) Covar. de Motrim.e. 8. $. 5. nu. 12. & de Pretis. ubi ſup. nu.$. (16) L.2. $- 
fariolh. De Succif]. & }. 1. C. eo. 1.1, de Bo. pull: turivl. 'b. Divus. $. ult. f, ad Leg. Cornel. de Faifis- 
& 1. 3. Cod. de his qt# fi adſcrivunt. 
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Of an Exccutors Executor. 


11. That the Executor of a ſole Executor, is Executor to the firſt: 


Teſftator. 


2: That an Executors Executor cannot perform a Truſt committed* |. 


by the firſt Teſt ztor. ; 


3» An Execntors Executor bath nothing #0 do with the firſt Teſta» 


tors Goods, where there is a ſurviving Foynt-executor, 


4+ In what: Caſe an Executors Executor ſhall bave to &» with 
the firſt Teftators Goods, when the ſurviviag Foynt-exeentor ſhall. 


0t meddle therewith. | 
5. Caſes in Law pertinent tothe premiſes- 


Is N Execcutors Executor, where there is no Joynt-executor, 
"'X is Executor to the firſt Teltator, as he 15 to the ſecond, and 


conſequently hath a right to all-the profit, and is liable to all the - 
charge that the firſt Executor had or; was ſubject. unto 3 yet with - 
this caution-and diflerence, that the one Teltators Goods ſhall not - 
ſtand charged for the other Teſtators Debts, but cach for his owa - 


rcſpeQively. . * And if-in ſach Cafe the Executors Executor af- 
{ume the Adminiftration of the firſk-Teliators Goods, he cannot 


afterwards refuſe the Adminiliration-of the Goods of the later Te-- 
ſtator 3 but he: may accept the later, yet refule the former z bat nor -- 


e ccovtras Þ Allo an Executors Executor ſhall not be admitted 
to Adminiſter the Goods of-the firlk Teſtator where the firſt Exe- 


cutor (who was his Teſtator) refuſed to Adminiſter, or died be-- 


fore Probate, * unlc(s all the relidue of the firſt Teſtators Goods, 
after the Debts paid, be given in the Will to he firlkt Executor.- 
* And therefore if 4. make his Will, and therein bequeath cer- 
tain. Legacies to -B. and (7. and give All the rcfidue of his Goods 
and Chattels (after Debts and Legacies paid) to DP. his Wite, and 


make her his ſole Executrix, and ſhe die before Probate of the.. 


Will, or any EleRion made by her, not knowing of the Will; 


and E. ſue out. Adminiitration of the Goods of A. and pay the - 
Legacies of-B. and C. and F. ſue out Adminiſtration of- the Goods + 
of D. the Wife-execatrix :- In this Caſe the Adminiſfitator of D. - 
and not of. 4. the firſt. Teſtator, ſhall have the Goods; for the-- 
Law doth jadge them ia D. the Exccutrix and Reſiduary Legatary, . 
after the Nebts and Legacies paid, without any Elkton. (2) And - 
therefore it an Executor- make his Will, and die betore che hath - 


proved his Tcliators Will, the Exeeutos of ſuch Executor -may 


. Brawpnll, 4. 


not: 


(a) Stat, 25E. 3- 
C P- 4, & Coke 5. - 
G & P.ow. $6. & ; 
34 H.6. L4. 


*(5) Trio. 17 1:c-” 
.Cen. B. Wolf and4 
Heoydens Caſe. 


(c) Dycr.1z72. & 
23 £12. | 


(4) Atjudged in - 
K 11. g Char. ig 
Dens C aje & 


(1) Dyer. 372. 
Cu.5 g. Pruw $34 + 
34 H. 6. 14. 
B:ownl. 1.92» 
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{-) Office Exec. 
& C2PÞ» Z Os 


(f) Brook. Abrid, 
tir. Execut. nu. 
92. 160. 


(ge) Ibid.nu. 9g. 


C b) Tbid. nu.149+ 


. {1) Ibid. nu. 20. 
& 99+ 


(k) Office »Excc, 
Cap» 20, 


(1) Dyer, 


not prove both Wills, or become Executor to both the Teſtators, 
unleſs aftex Debts paid (as aforeſaid) the reſidue of the firſt Te- 
fiators Goods were bequeathed to his Executor : In which Caſe the 
Executor of ſuch Executor- may take the Adminiſtration of the 
firſt Teſtators Goods with his Will annexed. 

2. Where a ſpecial Truſt is by Will recommended to an Exe- 
cutor, asito ſell Lands, ee, This being not pertormed: in his lite- 
time, ſhall not be performable by his Executor after his death. * 
Contrariwiſe it-isof an intereſt, as. to take ' the: profits of Lands 
for certain years towards payment of Debts and Legacies, or for 
recovery of Rents of Inheritance: left unpaid in the Teftators life- 
time, 

3+ If two. Execcutors be appointed , whereof one maketh his 
Teſtament, wherein he nameth his Executor and dieth, his Joynt- 
executor ſurviving) in this Caſe the Executor of the -Executor 
is not tobejoyned with the ſaid Joynt-executor ſurviving, nei- 
ther-in the execution. of the Will, nor in Suits or Actions, f- 
And if fuch Executor of the Executor have any Goods which did 
belong -to the firſt Teſtator, the'{urviving Executor of the ſame 
firft Teftator, may have an Action againſi ſuch Executors Executor 
for the ſame. '-* Inſomuch, - that it the ſurviving Executor doth 
afterward die Inteſiate, yet may-not the Executors Executor med- 
dle- with the Goods of theformer Teftator : tor the power of the 
Executor who died hrft, was determined by his death, the other 
then ſarvivieg:: > And the Judge in this Caſe may commit the 
Adminiſtration' both of the ſurviving Executor who died after- 
wards: Inteſiate; and' ef the Goods of the former Teſtator not be- 


fore Adminifired; And if the Executor of the Executor who died 


tirit; meddle with the Goods of the firſt Teſtator, he may be ſned 


by the Creditors of the firſt Teftater, . as Executor in his own 


wrong: i But where there is no Joynt-executor', there moſt 
things which -concern immediate Executors, extend alſo to the 
mediate or more remote-Executors3- that the mediate Executor 
in the fourth, fifth, or further degree ſtands in like manner Exe- 
cutor to the firſt Teſtator, as the firſt and immediate Executor, 
and may ſue or be ſued as the former, * 

4. Suppoſe two Executors, whereof one refuſes to prove the 
Will and Adminiſter z the other proves it, Adminiſters, and dies 
Teſtate : In this Caſe the Executor of that Joynt-executor that ſo 
proved the Will, ſhallbe the firſt Teſtators Executor ; and the ſur- 
viving Executor ſo formerly refuſing, ſhall not now be admitted 
to intermeddle therewith, becauſe his EleQion determined at his 
Co-Executors death. ' * But it is otherwife where the ſurviving 
Executor hath accepted the Executorthip ; for in that Caſe he ſhall 
have the ſole-difpoſing of the'Efiate, and the Co-executors Exe- 

. cutor 
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cutor is not to intertmeddle therewith, but to ſurrender to the 


other what Goods belonging to the tirſt Teltator happen to be in 


his cuſtody : 
Errour, the Errour afſign'd was, That JF. E, had brought 


Dc: upon an Obligation by the name of I, E 4dminiſtr. Bonorum 
& Catallorum A. E. durante minori tate of F, E. Executor of the 
id A. E. Executor of R, E. and demands a D-cbt upon an Ob- 
ligation of Twenty nine pound made to the laid RE. the firlt Te- 
ſtator, whereas he could not bring an Action by this name, bur 
as Adminilirator of R. E, Put it was ſaid, that Adminitiration of 
the Goods of R. EF, being committed to him by this name, omnizm 
Bonorum, &c. A.E it may well be committed to him by this 
name; eſpecially when: 4. E. did not die Inteſtate, but madean 
Executor 3 10 Ed. 4.1. That by the grant of the Adminiſtration 
of the Goods of the Executor, Adminiſtration is by it granted 
of all the Goods of the ficlt Tcitator, 27 H. 8. 7. Curiz, Contra 
clearly. For by this Adminiliration committed, he hath no Au- 
thority to meddle with the Goods of the tirlt Teltator 3 and for 
this cauſe the Judgment was reverſed, 

Debt againſt the Executor of an Executor, The Defendant 
pleaded, .That the Executors Teſtator had fully Adminiltred, and 
that he had nothing in his hands at the time of his death; and ic 
was found that he had Aﬀets. Whereupon a Fieri- facizs flued to 
the Sheriff, and he rcturned, that the Defendant had nothing. 


| And it was hel\l, that the Sheriff ſhould be amerced, for he ſhould 


have ſtopt making ſuch Return: And that it ſhould be no pre- 
judice. to the Plaintiff, for that the-Debt hall be charged fo long 
as the Record remains in force not reverſed by Errour nor At- 
taint. And if he hath no Goods of the Teliators, _ he ſhall be 
charged of his own proper Goods  - for that when he ptzaded that 
the tixft Teftator had tully Adminilired, he did not ſay,:that Aﬀets 
did not come to his hands after his Teltators death, 

If an Executor recover a Dcb: of his Teſtators, and die Inte- 
ſtate, his Adminiſtrator may not have a Scire facias to recover 
this Debt : And yet where Judgment is given againlt an Executor 
for the Teſtators Debt, and ſuch Executor die Inteſtatey, this may 
be. executed by Scire facias, againlt the Adminiltrator oh firſt 
Teſtator, who repreſents the pexlon of his Executor, arfd being 
tor the Dcbt of the firſt Teſtator, is hable thereunto, but as Ad- 
miniſtrator to the Inteltate Executor, he is not liable. (3) But if 
an Adminiltrator have a Judgement for the D-bt of the Inteltate, 
and die Teſtate, ſuch Adminiftrators Executors may not fue out 
Execution of that Judgment. (2) | 
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CH Aa:P. VII. 


Of an Execntor in his own wrong. 


1. Who is au Executor in his own wrong , and what As make 
bim ſuch. 

2. How far an Executor in bis. own wrong is chargeable aud. 
how impleadables _ 

3. What Atis ſhall not make a man Exeentor in bis own wrong. 

4. A caution to avoid wrong ful Executorſhip, as alſo for Credis' 
tors in their Suits againſt wrongful Executors. 

5-. Law-Caſcs 10 this Subjef relating. 

6. What. Afis fhall amount t0 an Adminiſtration, according to the 
Civil Law. 


I: AN Executor in his own wrong, is he that takes upon him . 
| the Office of an Executor by Intrulion ,, not being fo 
conſtitnted by-the deceaſed, nor for want of ſuch Conſtitution, 
- ſabſtituted by-the Court to Adminiſter. Yet this extends not to 
Overſcers, who ſecking only: to: preſerve and keep in fafety the 
deceaſed's Goods from damage, without any diſpending or dif- 
poling the ſame, are excuſed from-being Executors in their own 
wrong : * But it one who neither is Executor nor Admini- 
ſtrator ſhall uſe the deccaſed's Goods, or poſlcfs himſelf thereof, 
this is a ſufficient Adminiſtration to.charge him as Executor in his 
own wrong, whercby the deceafed's Creditors may recover their _ 
Debts againtt kim, if there be no other Executor or Adminiſtra- þ. 
tor lawfully conſtituted, who hath proved the Will or Admini- 
fired. * Yea, though there be a lawful Executor , yet if any + 
other take theſe Goods, claiming them as Executor, does pay or 
receive Debts, or pay Legacies, and intermeddle as an Executor ; 
In: this Caſe, becauſe of ſuch expreſs claiming to be Exccutor, he 
may be. charged as Executor.in his own wrong, although there 
be another Executor of right. © Alſo, he that takes the de- 
ccaſed*s Goods to fatishe hisown Debts or Legacy, ſhall be char- 
ged as Exccutor in his own wrong. * Allo, it one do either 
pay . Debts of the Teſtators, or receive Debts, or make Acquit- 
tances for thcm, or demand the Teſtators Debts as Executor, or 
give away Goods which werethe Teſtators, or deliver money of 
the Teſftators for Fees about proving the Will; or being ſued as. 
Executor, do take it upon him, and plead in Bar as an Executor-; 
All theſe are an Adminiltration,and will make him Executor in his 
own wrong, although there be an Exccutox or moor of 
| right: 
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right : © But if he pays Fees or Debts only with his own 
moneys, then it is otherwiſe : For ſuch Ads do not amount to 
any Adminiſtration of the deccaſed's Goods but whatever is 
done by a firanger, that is proper only to the Office of an Exe- 
cutor, ſhall charge him as Exccutor in his own wrong, Likewile, 
if he that is named Executor in the Will, take Goods of the Te- 


ators, and convert them to his own uſe 3 yea, it he do but take 


them into his hands without converting them yea, if the Wife 
named Executrix, or not named, take more Apparel of her own 
than is neceſſary, this is an Adminiſtration : But if by the affene 
or delivery of the Executor, it is not. * And if he that from 
the Judge hath Letters ad Colligendum, do (ell or diſpoſe of any 
Goods, though otherwiſe ſubje& to periſbing, it makes him an 
Executor in his own wrong 3 yea, though by the ſaid Letters ad 
Colligendum warranted ſo to do, foa the Judge himſelt may not fo 
do. # So thatif the Ordinary, without formal Letters of Admi- 
niſtration granted, do give one Licence and Authority to ſell the 
Goods of thc Intcſtate gue peritara ar and he doth it according- 
ly, he which doth fo Adminiſter, ſhall be as an Executor of his 
own wrong. * Alſo if another man doth take the deceaſed's Goods 
and (ell or give them to me, this ſhall charge him as Executor of 
his own wrong, but not me. Alſo, if a man make a Deed of 
Gift of all his Goods and Chattels to another, and diecth Intcſtate, 
and this Deed be but fraudulent, and in truſt, and the Donee after 
the death of the Donor, doth diſpoſe of theſe Goods and Chat. 
telszin this Caſe,and by theſe means he ſhall be Executor in his own 
wrong: | Butif the Deed of Gift be bona fide in ſatisfaGtion of 
a Juſt Debt, and the Goods be no more than the Debr, it may be 
otherwiſe : But if the Goods be much more than the Debt, there 
it ſcems he ſhall be charged ſo for the Overplus, and that whether 
he have them in poſſeſſion or not. * So that it is evident, that a 
man may make himfelf Executor in his own wrong, either by 
proving the Will with the deccafed's money, or by converting his 
Goods to his own uſe, or by delivering his Money or Goods to 
his Creditors in ſatisfa&ion of their Debts, or by receiving Debts 
due to the deceaſed, or by releaſing them, or by delivering any Le- 
Facies in kind given by the deceaſed, or by taking a mans own Le- 
gacy before the Executor hath accepted of the Executorſhip, or 
aflented to the delivery thereof, or by ſuing as Exccuror for any 
debt dueto the deceaſed, or by anſwering as Exccutor toany Plea 
commenced againſt him'as ſuch, or by felling any part of the de- 
ceaſed's Goods es his Executor, or by diſcharging the JMortgages 
of the deceaſed with his money : By theſe and many other ways 
a man may become Executor in his own wrong, And therctore 
it a man bciog appointed Execcutor or Admmiſtrator, ſhall as ſuch, 
N 2 and 
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and by that Appcllation and Diltindion, Commence. an Adqion 
(as atorclaid). for any Debt owing to: the deceaſed, or being by. 
that name ſucd for. any Debt or Duty due. from him, ſhall im- 
parle to the Suit, or plead. any Plea other. then ze #nqaes Execa- 
tor,,or Convert the deceaſed's Goods to his own ule, or alter the 
Property thereof by Sale, Gift, or otherwiſe (without avy Decla- 
ration by him, That this he doth not as the. deceaſed*'s, but as his 
own Goods) or in ſatisfaQtion of. Dcbts or Legacies , pay the 
deccealed's money, or dcliver his Goods to Creditors or Legata- 
TIcs, or receive any Debt due to the deceaſcd, or releaſe any be- 
fore, or diſcharge any after it be.paid, or pay any Dcbt due from. 
the deceaſed, with the deceaſed's, and not his own money : Any. 
of theſe. As will fo amount unto an Adminitiration, and to ſuch, 
an acccptance of an Executorſhip in an Exccutor, that an Exe- 
cutor or Adminilirator can, never after any ſuch A&. done, refuſe. 
the Exccutorſhip or Adminiſtration. (1) 

Two Exccutors were joyntly made and appointcd in a Will: 
One of th\m doth after releaſe a Debt due to the TcRator ; he 
that fo releaſcd, doth before. the Ordinary, after refuſe to Admi- 
niſter: And it was agreed by all the Judges, That it was too late,. 
for that he had made and dctermin'd his EleGion by the faid- 
Releaſe. (2) | | 

A Woman. Sole was made Exccutrix, ſhe married before ſhe. 
intermeddled with the Eſtate 3 aftcr her Husband doth Admini- 
ſtcx : This is ſuch an acceptance of the Exccutorſhip, as will bind 
and oblige her, ſo as that ſhe can never aftcr refuſe it. (3) 

2+ The Exccutor in his own wrong}. thereby. renders himſelf 
not only obnoxious to the Action of the right Executor, but 
allo to the Suits of the Teſtators.{Creditors, yct but only fo far as 
the Goods which he ſo wrongfully Adminiftred do amount. unto, 
And this uſurping Executor or Exccutor in his own wrong, is 
not in Suit .to. be.diſtinguiſhed from the lawful Exccutor by name 
or title, but to. be ſued generally by the pame or: title of. the 
Exccutor of the Laſt-Will and Tcttament of. the detun& ; which 
if he deny, he mult plead that he.neither is Exccutor, nor Admini+ 
fired as Exccutor 3 yet where there is a lawful Exccutor, and an+ 
other doth Adminittcr in his own wrong, it is at the EleQRion of 
the Credito1s cither to ſue them joyntly together, or one or both 
of them ſcverally, . and by himſelt, But note, .that there cannot be 
an Adminiftrator by wrong, or in his own wrong, for the Law 
knows no ſuch Appellation. . Alſo, if the next..ot Kin to the de- 
ccalced procure ſome inſolvant perſon or ſiranger not only to take 
out the Letecrs of Adminiſtration, but alſo to make himſelf a Deed 
of. Gitt of all the Goods for an invaluable conſideration, he may 
be. thus charged for the Overplus of the worth of the Goods more 
than 
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than he gave, if not for the whole. And it a Debtor procure ſuch 
an Adminiſtration to be taken out, and then get a Releaſe of his 
Debt from ſuch Adminilirator, this may wake him chargeable as 
Exccutor in his own wrong, for ſo much as his Debt doth amount 
unto. ® So that all wrongful Exccutorsy of what kind {oever, 
do, for ſo much as they have diſpoſed, and no more, make them- 
ſelves chargeable to any Creditor or Legatee of the deceaſed, as 
far forth as any lawful Executor is chargeable. * And it Ad- 


' miniſtration be granted- to any one after he hath intexmeddled 


wrongfully. with the. deccaſed's Goods, this will not purge his 
wrong done before 3 and therefore in this Cale a Creditor may 
charge him as Executor in his own wrong, or asa lawtul Admi- 
niſtrator at his Election. * And the Caſe may be, where the bare 
poſicflion of Goods ſhall charge a righttul Executor, rather than 
his Exccutorfhip : As where one man delivers goods to another, 
who makes two Exccutors, and dies z whercot the one happens 
to have theſe Goods in his poſſeſſion, and an action of Detinue. 
is brought againſt him ooly for the ſame : In this Caſe it was ad. 


judged to be good 3 for the poſſiflion -of the Goods doth charge: 


him, and not the Bajlment nor the Executorſhip. (2) ; 
3- When the Will is proved, or -Adminiſtration grantcd, and. 


others then intermedd1ec with the Geods, this fhall not make thoſe- 


others Exccutors 1n their own wrovg, by confiruction of Law, be-. 
caule there is then.another Executor of 1ight, againſt whom the. 
Creditors. may bring their Action 3 ? and ſuch wrongful inter-- 
meddlers with the Goods when there is another Exccutorof right, 
are liable to be ſued by him as Treſpaſſers, Allo, 1t a man per-. 
form only.acs of Charity, or of Rumanity; as feeding the Tetta-. 
tors Cattel, * or preſerve them by taking them into his culto-. 
dy, or diſpoſe of thcm only about the Funerals, * or make an 
Inventory. thereof, © or deliver the Widow. only her conveni-- 
ent Apparel, or-as a meer Treſpaſſer, entercth to his Goods, whe- 
ther quick or dead, converting the ſame to his. own, not to the 
Teltators uſe 3 he doth not hereby become Exccutor in his own 
wrong, when there is an Exccutor or Adminiſtrator of right. * 
But it one deliver to. the Widow.mozic of her Apparel than is 
convenient to her degrec,.. or it ſhe take, or anether dehver to her 
more than ſuch, he or ſhe theruby becomes Executor in their own. 
wrong. » But if a man lodge in my houſe and die there, kaving. 
Goods therein behind him, I may keep them, until I can be law- 
tally diſcharged of. them, without making my elf chargeable 
as Exccutor in my own Wrong, : ” Or it I take the deceaſed's. 
Goods by a miſtake, ſuppoling them to be my own, or under co- 
lour of a Title, this will not make me Executor in my- own” 


wrong :, Or. it one do but. take a Horſe of the decealed's, and tic 


him 
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him in own Stable, this makes him not Executor in his own 

wrong : Or, if I do only lay up the Goods of the deceaſed-to pre- 

ſerve them in ſafety for him that (hall have right to them, «This 

will make me no more chargeable, than if I took an Inventory 

uy _— 34+ of all the deceaſed's Goods * Nor is an Exccutor in his own 
" * wrong chargeable as ſuch, where an Executor of right, or Admi. 
C9) Crock Rec.  niſtrator hath fully -Adminiftred the decealed's Goods. ? Nor 
veri. Porter, {hall any light as or intermeddlings make” one an Executor in 


— 


vert. Porter, 


Mich. 3 Ciar. his own wrong, where there is a righttul Executor, and a Willby 
him proved, or Adminiſtration committed, or where there is an- 
other of right tobe ſued 3 for whoſo wrongfully takes the deceaſed's 
Goods from the rightful Exccutor or Adminiſtrator, makes himſelf 
not an Exccutor, but a Treſpaſſer to them 3 though it would have 

&#\ Coke, lib. 5, Made him an Executor in his own wrong, had there not been an 

33, & 34- Execcutorby right,* who(notwithſtanding the other)ſtands charged 
with, and is liable for the Debts of theTeſiator. It is further aftirm- 
ed by others,that ouly to lay up and preſerve the deceaied*s Goods, 
to command another to take them away from one that hath them 

. In his keeping, to {ce the deceaſed buried in a decent manner, to 
uſe, and (if necd be) to (ell ſome of his Goods for that parpoſe, 
to make an Inventory of his Goods and Chattels, to prove the 
:Teftators Will, not with the Teſtators, but with his own money, 
to take his own Goods lying among, the deceafed's, to take and 
ufe ſome of the deceaſed's Goods only by a miſtake, or as a Tre(- 

| Paſler,. or-by the delivery of another, to take and diſpoſe any of 
the deceaſed's Goods, where an Executor or Adminittrator doth 
challenge them as his own, and in his own right, to redeem any 
of the deceaſed's Goods not with the deceaſed's, but with his own 
money, being pawn*d to the full value, and the day of Redemption 
paſt : None of theſe aQts or things, according to the Common 

+ Arvgey Fa | Law (as athrmcd) will cither make a man Executor de ſon tort, 

Execut. 165. 123+ NOT amount unto an acceptance of an Executorſhip, nor make 

5.98 125. an Executor or Adminiſtrator chargeable as ſuch. (1) 

4 Whoſoever feareth to be adjudged Executor in his own 
wrong, his ſafeſt courſe is not to meddle at all, but utterly to ab- 
ſtain from all manner of uſe of the deceaſed's Goods ; and cſpe- 
cially let him take heed that he do not fell any of the deceaſed's 
Goods, nor receive any of his Debts, nor kill any of his Cattel. 

a) Bro k.tir., * And if one, after wrongful Adminiſtration of ſome of the dc- 

Adainift. nu. 26. ceaſed's Goods take Adminiltration,and after ſuch Adminiſtration 
caken, be ſued by a Creditor for a Debt as Adminiſtrator, and after 

ſuch wrongful Adminiſtration,there remain not Goods ſufficient to 
pay the Debt, the Creditor can recover no more than remained 
after ſuch rightful Adminiſtration taken, becauſe he ſued him as 
Adminilirator 3 therefore he thould in ſuch cafe have ſued him as 

Exccutor, 
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Exccutor, becauſe he was Exccutor in his own wrong before he 


took Letters of Adminiſtration 3 and ſo then the Goods which 
were Adminiſtred before the taking ſuch Letters of Adminiftra- 
tion, muſt thereby be included to be liable for the Debt due to the 
Creditor, otherwiſe not, *®* Therefore Creditors muſt look be- 
fore they ſue, for elle they know not whether he {o intermeddling 
be Executor or Adminiſtrator, nor conſequently how to found 
their Action aright, and fafely for good ſuccels 3 fince a lute a- 
gainſt an Exccutor as Adminiſtrator, or 2gainſt aun Adminiſtrator 


- as Executor, will pove frivolous z one Errour in a Foundation 


may be the Foundation of many in the SuperſiraQture, 


5. One (ucd as Executor of his own wrong : Upon the evidence 
it appeared, That he had entered upon the Land Leaſed to the 


(d) 21 H. 6.3, 


Inteſtate, and.had received the profits thereof; aud was ſued for - 


the Rent by the Leffor of the Inteliate : And by this it was con- 
ceived, That he was Executor of his own wrong. (1) 

He that hath once made himfelt Executor of his ows' wrong, 
albeit he ſhould after deliver the Goods of an Inteſtate to the 


(1) Clayt, - Reps 


Ca 3) 203» 


rightful Adminiſtrator, and before any Action brought againſt - 
him, yet he cannot diſcharge himſelf of what Action may come 


againſt him, by ſaying, That he delivered the Goods of the In- 


teſtate to the Adminitirator. (2) For he that hath made himſelf os 


once ſo chargeable, can never after diſcharge himſelf by any mat- 
ter ex poſt fadto. (3) | 
The Commiſfary of the Bifhop of a Diocels. granted Letters 


Colligendum & ad vendendum ea que peritura eſſent, & inde Compu- 
tum reddere : The Grantee ſold Goods which would rot keep, 


(2) Crouk. to © 


(3) Hem 3.165. -- 


but periſhed : And an Action of Debt was brought againſt him | 
as Executor in his own wrong ; and it was judged imaintain- - 


able, becauſe the Ordinary himſelf had not ſuch power, and there- 
fore he could not give it to another, (4) 


A.. brought Debt upon an Obligation of Forty pound againſt 


L. as Exccutor of P. the Defendant pleaded, That P. in his life- 
time was indebted to him in Forty pound, and that there came to 
his the Defendants hands Goods to the value but of Ten pound, 
which he retained towards ſatisfaction of his own Dcbt, and 


averr'd that no other Goods beyond that value of Ten pound came. 
.to his hands to be Adminifired, &c. The Plaintift replied, and 


ſhewed, That the Defendant is Executor in his own wrong to P, 
and that he hath much other goods belonging to p. to be Admi- 
niſtred at 8. in the County of N. & conclude, & hoe paratus eft ve- 
rificare, &c. The Defendant rejoyn'd and demanded Judgment, 
whether the Plaintiff ſhall be admitted to plead, That the Defen- 


(4) 9 Eliz. Dyer, 
256. 


Mich. 6 Jac.B.R, » 


Alexan ler & 

L ane. Caſe, with 
Weſt and Lanes 
Caic., Yelv. Reps 


dant is Executor in his own wrong, inaſmuch as himfelt hath by 


his Declaration affirmed him to be Executor Teſtamenti 3 upon 


which 
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" Trelanl. 5. Kep. 
fol. 3% 


(5) Mich.11 Jac. 
C.B Bond & 
Greens C fe. 
Godb. 216. vid. 
C 5.5. Part, Couts+ 


ters C2(e, 


Caſe Ampſon 
ava'n 
St e lu nz & 


"ix. Noy»e 


rc Trine23 Elf), 
B.R. Stubrie (. 
K 19} tirijſe, «Crus 


R-;.par 3- 


which the Plaintiff demurr'd in Law : To which point in Law 
the whole Court would hear the Plaintiff, for he could well re- 
ply, That the Defendant (notwithſtanding the Declaration) 4s 
Execator in his own wrong 3 for there is no other Form de Court, 
as was adjudged in Corlter's Caſe : - But. per tot. curiam the whole 


Plea is diſcontinued 3 tor the Defendant having pleaded, That as 


to the Goods to the value of Ben pound, he had retained them for 


' Debt to himſelf, and that he had no more Goods to be Admini- 


{ired, 1t was an Offer of agood Ifſuez and then when the Plain- 
tiff replied, that he.had other Goods, &c. & conclude, & hoc pa- 
ratus eft verificare, it is not good 3 for he ought to have faid, & boc 
petir quod inquiratur per patriam,. tor that there was any (urpluſage 
of Goods when denied by the Detendant, and urged by the Plain- 
tiff, he ought to have come to an iſſue, but could not by reaſon of 
the ill concluſion, And in the ſame:Term between JYeaft Plain- 
tiff, and Laxe the (ame Defendent, where Weaſt demanded four 
pound Debt againſt Lane as Exccutor, ut ſuprz, and all the ret of 
the Plea was ut ſupra: Judgment was given tor the Plaintiff, be- 
cauſe the Defendant had conte(s'd Goods to the value ot. Ten pound 
in his hands, which is more than the- Debt in demand 3 and there- 


fore itbeing in the Judgment of the Law, .That an Exccutor in 
.his own wrong cannot-Retain to pay himſfelt, Judgment ſhall be 


given only upon the Defendants own confeflion , and fo it was : 
®uod nota. Telv. a Counſel pro Puerent. And in Dcbt brought 
apainſt an-Adminilſirator, it was the opinion of all the Juſtices, 


.That an Adminitltrator might rctain moneys in his own hands of 


the Inteſiates, to ſatisfie a D<bt due to himſelt; But an Exccutor 
.cf his own wrong ſhould not retain to ſatisfie his own Debr. (5) 

Note, by Pophamand I/illiams in the Caſe of Ampſon againſt 
S$zockborn, That an Exccutor in his own wrong ſhall be ſucd for Le- 
gacics, as well as the lawtul Execator, but Telverton doubt: 
cd it. 

Dcbt againſt the Defendant as Executor of F. $. he pleads, That 
he had taken Letters of Adminiſtration, Judgment of the Writ, 
ec. The Plaintiff replied, That the Defendant Adminittred de ſor 
tort, and after took Letters of Adminiliration, -Judgment , e#c. 
And upon this it was demurr'd : Godfrey tor the Detendant argued, 
That now the name of Executor is lawtully. changed betore the 
Action brought, and therefore is to be ſued by his new name as 


Adminiltrator, 9 Ed. 4. 33. 21 H.6. 5. 18 H. 6. 29. 13 H 4 


.Executors 118. Coke coxtraz for when by his tortious Adiniai- 
ſtration he hath given advantage to be ſued as Executor, he can- 
not by his own act purge this tort, and caulc the Plaintiff to ſue 
him by another name, but the Plaintiff hath EleGtion to ſue him 
one way or other, for he ſhall take no advantage by his own Tort 3 
as 


Ag ot) rr Een tw A. 


COL 2 


L 
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as if one in Execution eſcapes, and is taken away by the Gaoler, he 
(hall not have an Audita ®werela 3 and it will be a miſchiet it the 
Plaintiff ſhall be compelled fo ſuc him as Adminiſtrator, for it may 
be, that whilſt he Adminiſtred of his own wrong) he waſted the 
Goods 3 and if he be only ſucd as Adminiſtrator, he ſhall only be 
chargedof the Goods which came to his hands fnce Admnmiſtra- 
tion, 12 R. 2. Adminiſtrators 21. And it was afterwards adjudg- 
ed, that the 'Writ was good, and that the Defendant reſpondra ow- 
fler. Nota, if Judgment be given againſt an Executor upon De- 
murrer, and Execution be awarded, the Sheriff cannot return, 
nalls habet boua Teſtatoris, but is to return a Devaſtavit, as if it had 
been found againſt the Executor by Verdi, for per Curiam he hath 
charged himſelf by his own Plea. 

Debt per &c. vers &*c. as Exccutor, he pleaded, Nunques Execu- 
zor, &c. and on fpecial Verdi found, that Adminiſtration of the 
Goods of the Teſtator was committed to the Wife of the Defen- 
dant, who is dead, and that he kept bonam partem bonorzum in his 
hands, and ſold them. Wiliams moved, this Verdi was void for 
the uncertainty 3 for-bonanr partem is altogether uncertain : But it 
was held to be: well enough, for if he detain any part, it makes him 


 Executor de ſon tort, and wherefore it was adjudged for the Plain- 


tif, Yea, in ſome Caſes, though put into poſſeſſion thereof by 
the Teſftator himſelf in his life-time : For in Debt upon a Bond, 
as Executor of his own wrong, and Plene Adminiſtravit pleaded, 
the Caſe was this, The Defendant had been bound with the In- 
teſtate as his'Surety, for a great fum 3 and the Inteſtate having a 
defire to ſave him harmleſs, did upon his death-bed make the De- 
fendant a Deed of Gift of all his Goods; But they were not re- 
moved, 'but remain'd in the Inteſiatcs poſſeſſion for thar little time 
he after lived; and it was held, a Frazdulent Decd of Gift. (1) 
A very ſmall matter may make a man Executor in his own 
wrong, at leaſt ſo in effe&, eſpecially if being ſued, he plead a 
falſe Plea. Note to this purpoſe, im'an Action of Debt againſi 
A, as Exccutor in his own wrong, he pleads ze unque Execut. &c. 
Anditis found againſt him, and Execution by the Court againli 
him for all the Debt, viz. 601. for his falſe Flea. -Alchough in 
truth he had not meddled but with one bed-ſtead of ſmall value. 
And it was ſaid by Daniel, That in 39, 40. E!iz. C. B. Kitchin 


againſt Dixox, that one Mr. Ofiy for ſuch a talſe Plea, was charg'd ** 
to pay 100. and he had meddled but with one Bible. A Caveat © 


againſt falſe Pleas, and to Plead well the ſpecial matter, leſt the 
Executor in his own wrong, or other, be charg'd with more than 

ever he received, 
Debt againſt R. as Executor of T. the Defendant pleads, that T: 
dicd Intcitate, and that certain of his Goods caine to the Defen+ 
| O dants 


Anenymus. Hill, 
383 Eliz. C.B. 
Cruu.Repepar.3. 


(1) Clayt. Rep. 
Cate 6&9. 


Paic.39 Eliz.C.B. 
Br ribury vert. 
Rewe!l. Cro Reps 
Par-3-Pl.27., 
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2 Mar. Dyer. 
I05, i106, 


Dyer. ib'd, & 
Co.<. par. 33-vid. 
Porter*s Cale. 
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Cale Tnlmer 
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dants hands, and afterwards. Adminiſtration was committed to- 
F. $. to whom he had delivered the ſaid Goods. Ft perCariam it 


15 not any Plea for if Adminiſfiration had been committed to him+ 


ſelf, it would not have purged the firſt tore ; So here, although 
Adminiſtration is committed to a ſtranger; in regard that he hath 
once made himſelf chargeable to the Plaintiffs Action as being Exe- 
cutor de ſox tort, &c. he (hall never after diſcharge himſelf by mat-- 
tcr ex poſt facto, Wherctore, ec. Adjowrnatur. & vid. 21 H. 6.8, 
9 Ea. 4. 47. 2 R.3. 20. 

The Executor of A. brought Action of Debt againſi B. as Exe- 
cutor of D. upon a Bond, the Defendant pleaded,that D.died Inte- 
ſtate, - and that bcfore the Writ brought, Adminiſtration of hjs 
Goods was committed to N. who Adminiſtred, and yet doth ; The 
Plaintiff replied; That D. died Intcſtate, and before the Admini- 
ſtration granted, divers Goods of his came to the Defendants hands, 
which the Defendant as Executor of theſaid D. Adminiſtred, ſew. 
aliter ad ſuum. proprium uſum diſpoſait : Whereupon Iflue being. 
joyned, it was tound for the Plaintiff; for ſince there was an Exe- 
cutor before the Adminiſtration afterwards granted, the. Plaintiff 
had cauſe of Action veiicd in him, which ſhall not be taken away. 
by ſuch Adminiſiration afterwards granted, though it be before 
the Action brought ; and fo much the rather, becauſe the Goods - 
taken by wrong before the Adminiſtration, ſhall not be Aﬀets in. 
the hands of the Adminilirator, till they.be recovered, or damages 
for them. 

A Woman-Executrix taketh a Husband 3- afterwards they are 
divorced upon a Pre-contract , the Wife appeals to the Delegates, 
and pendant the appeal the Husband Adminiſtreth the Goods, and 
then dieth. It was a Queſtion, Whether the Husband ſhould be 
faid-to be an Executor in his own wrong ? vid. 2 Fac. Co. 5. par. 
Read's Cale 33. That when a man dieth Inteſtate, and a ſtranger 
taketh his Goods, and uſeth them, or (clls them, he is an Exe» 
cutor of his own wrong 3 For they to whom the deceaſed was 
indebted, have not any other againſt whom they can bring their 
Acions for recovery of their Debts. And ſo note, that the very 
ſciſure of Goods will make one an Adminiftrator of his own wrong, 
It is otherwile at the Civil Law, unle(s he convert them to his. 
own uſe, as will more fully appear. in the cloſe of this Chapter. 
And in the Caſe of an Executorſhip during Minority,it wasagreed 
by Doderidge and Fames, That an Exccutor durante Minori 
etat, it he waſte the Goods after the age of the Infant, ſhall 
be charg'd upon the ſpecial matter, and not as Executor in his 
own wrong) becauſe he. had a lawful Authority to that time. 
6 Rep. 18, b. 
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Debt againſt G. as Exccutor tv H. the Deteridant pleads, that 
H. the Teſtator was bound in a Statute of One hundred pound,and 
beſides that he had not Aﬀets3 and hereupon 'they were at Iffae, 
and a ſpecial Verdi found; That the Defendant was Execcutor de 
fox tort demeſue, and that the Tettator was indebted unto him, and 
that he retain'd divers goods to fatishe that Debt due unto him- 


ſelf, and over and above then to fatisfhe the Recognizance ke hzd. 


notin his hands, ec. & fi, &c. It was'argued by Tanfid and Go!d- 
ſmith for the Plaintiff, and by Coke for the Defendant. The ſole 
point was, Whether an Exccutor de ſox tort may retain Goods to 
fatisfie himſelf ? and Coke moved that he well might and the 
Plaintiff by this Action againſt him, hath allowed him to be rightful 
Executor 3 wher«fore the finding that he'was Executor per tore, 
is not material; and he being allowed to be Executor, may do all 
things a5 an Executor, viz. pay Debts, or any other lawful ads ; 
and as he may do it to a ſtranger, ſo he may pay himſclk. Gawdy 
and  Feyxer were of his Opinion. For as he ſhall be charged by 
reaſon of his poſſeſſion 3 like' reaſon it is, he ſhould be allowed' 
all lawful a&s; and this'is here a lawful act, as where, &c. Pg- 
tham and Clinch & contra : For an Exccutor de ſor tort ſhall ne« 
ver have any benefit by his Malefeſance, and; &c. A Precedent was 
cited, Paſch. 32 Eliz. in C-B. That an Executor de ſor tort might 
not retain to ſatisfie himſelf, wherefore, &c. Aitetwards upon an- 
Other day it was moved again; and the Court faid, They werere- 
ſolved, That an Executor de ſon tort de meſme, cannot retain Goods 
to ſatisfie himſelf his own Debt.” And Pophami (aid, Thatdiversof 
the Juſtices in Serjeaxts Tan'to whom he kad*propoundcd the Cafe) 
were of that Opinion, and that they were reſolved to enter Judg- 
ment for the Plaintiff: But it was then ſurmiſed to the Court, that 
the Defendant was dead, and thereupon a: ſtay of Judgment was 


prayed ; but the Court'would not ſay iruponſuch ſutmiſe: But! 


upon the Ptaintiffs prayer: Judgment was entred,'5 Co: '20, 


Fjetione firme, for Whites Cloſer, uport Not-guilty itappear'd' 
upon the Evidence, That a Leaſe for years was granted to-one* 


Okhebam, who died Inteſtate, and Anne his Wife afſigned it per pa- 
roll to one Burgeſs, and after ſhe 'got. Letters of -Adminittration, 
and made an Afighment therebf to'one Kenrick: And the Conrt 
dirc&ed the Jury for Kernrick the laſt Vendee yet they agreed, 
That if one enter as Executor of 'his' own wrong, and ſell'Goods, 
and after obtain Lettersof Adminiſtration, the'Sake is good 3 but 
19 this Caſe there is a Term in Reverſton; whereofno Entry can be 
made, nor can-anyman therein be Executor of his own-wrong 3 
and'therefore the tirſt Sale to Boro; Orfove AG is 


utterly -yoid; 
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Hill. 40 Eliz. B. 
R. Coulter ver. 
Ireland. Moo. 
Rep. nu. 696. 

& 664 _ 
Paſt » 34 Eliz. C. 
B. Bradbury & 
Reynels Caſe. 
Cro.3. part.565. 
Hwugh's Abriag. 
Vou1.3-tit.Execut. 


Vid. Noy. &9. 
Hugh*'s Abridgm. 
ibiu. tit. Exccuts 


(1)Styl-s Regiſt. 
120. Clayt. Rep. 
Cale 12+ 


(2) Mantic. L12- 


1119. 1.3. & 
Maichard-. de 
Pevbat-. Cancl. . 
40+ + 


' (3) Mantic. uti 


\upra» AU. 16. 


At the King's Fench in Dcbt, all the Juftices of England being, 
aſſembled at Serjeants In, it was adjudged, That an Executor of 
hisown wrong cannot pay himſelf either Debt or Legacy. 

Debt againſt one as Executor : The Defendant pleaded, That the 
deceaſed died Inteſtate, and that certain of his Goods came to the. 
Defendants hands, and that Adminiſtration was committed. to- 
F- $8. to whom. he delivered the Goods. It was adjudged no Plea, 
in regard; he had once made himſelf chargeable to the Plaintiffs 
Aion as Exccutor of his own wrong, he ſhall never diſcharge. 
himſelt - by . matter ex. poſt fas. | 

Note, In.an Action of Debt brought- againſt A.. as Executor. 
in his own wrong, he pleaded: ze wngq Execytor, and it was found. 
againſt him,and Execution was. awarded againfi him for the whole: 
Debt, viz. Sixty pound for. his falſe Plea, although in truth he had: 
not. intermeddled-but with one'Bedftcad of (mall value and fo it. 
was ſaid it was adjudged, 40 Eliz. in C. B. in Kitchin and Dixons. 
Caſe. . So where an Action of Debt was brought againſt one as. 
Executor of his wrong, who pleaded. that he never was Executor,. 
ror Adminiſtred as Executor, it. was in that Caſe held, That it 
was not material, whether he had Aſſets. or no 3. But to prove that. 
he had. Adminiſtred any thing, though of- never ſo ſmalla value, 
was enough; -for in this Caſe,. that was ſufficient to make him. 
chargeable with the whole Debt : But if he- had not made a falſe. 
Plea,. he had not been chargeable with more than the value of 
the'deceaſed's Goods that came-to his.hands. (1), | 

6, Notwithſianding the premiſes, this may ſtand-asa Conclufi-. 
on, That whatever a&s done by a lawful Executor, do by Impli- 
cation of .Law amount to an. Acceptance, and thereby. determine. 
his Ele&ion, ſo as that he may not after-refuſe:; . The ſame ads, or. 


any of them, done by a franger, will make him Executor of his. 


own wrong, ; Naw of .the ligns and marks of Tach an-Admini-. 
ſtration,. the, Law makes a threetold:divifion ; The one; conliſting, 


in overt as, another- in. words, and the third Meecrly in. conje- - 


tures. But if the matter be only doubtful, the Law will not pre-. 
ſume.an Adminiſtrxation-. (2) Or if it be meerly by conjectures. 
they ought in that. Caſe to be no other then ſuch as are clear, cer-. 


tain, full and. eoncludent. And the Rule is, That.he ſhall notbe. 


faid to have Adminiſtred, who dothonly that,.which being done, 


- doth, not fall within the . Office or FunGtion- of an Execator, as: 
peculiar.to the fame. . (3) To theſe doubtful acts, arc oppoſed. 
all ſuch acts, as from whence the Law will infer or preſume, ei-- 


ther neceffarily or very probably, an Adminiſtration,z and. which. 


are either by way of Acquiſition, .or. Tranflation,, or Poſlefſon ,. 


all which areprincipal aQs 3 for the Law doth diftinguiſhhertween. 
as principal,” and ſuch as are. but merely preparatory , cither to 
3.4 ” #0 the 


/ 
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the Adminiſtration it ſelf, or preparatory only to a Legal Requi- 


Gtion of the ſame 3 which preparatory aGts are neccflarily fo, or. 
not. And under theſe Heads may be comprized, whatever the 
Law determines touching an Executor of his own wrong z as, 
Whether he hath Adminiſired as Executor or not. Now the ads 
which the Law calls doubtful, and-not amounting to. ar Admini= 
ration, are ſuch as theſe. viz. A providing of Suſtenance for the 
deceaſed*s Family, ſpecially the Children thereof 3 feeding and pre= 
ſerving his Cattel, zepairing his Houſes geing to decay z acts of 
Picty and Charity, taking care for his Funeral, whether with his 
own or the. decealed's money 3 (4), paying, .the Phylicians fees, 
preſerving his Corn from rotting in the ground : (5); But this is. 
much oppoſed, becauſe it denotates a Poflefſtonz and therefore 
in-that cale-the-Law requires, That it be done under a Proteſtati-- 


(4 )Didac.Spino. '* 
iz Sp2c. Teſta. de 
adit. hered. Nes7s! 
Maſchard. Concl. 
4+» NU» 20, 21, 
Menoch.l.4.Przf, 


Przſ. i0t. Mant. 


on, That he doth it only rei ſervaude cauſa. (6, But if he con- | 14 tir.ro. nug. - 


c2aled to his &tit.9. nu.$. & 
vert {ach Corn or other Fruits of the decegled to his own uſe, then pane 


(as agreed by all) it is an Adminiſtration. (7) And ſuch aQs as jn verb. Heritier. 


from- whence the Law doth neceſſarily, or very probably infer an» (5). M obs top. 


Adminiſtration, are theſe, viz. The requiring of any Debt due to nu. x6. Bartol. in + 
the dereaſed,” or ſuing his Debtors for the ſame 3 (8) converting Ay tomy. 
the Goods of the deceaſed to his own uſe, paying any Debts ow- (6) Fachin. Con- 
ing by the deceaſed with his moncy, paying or delivering any Le- UMols: £52: 
eacies beqyeathed by the deceaſed, (9) though 1 nious uſes; nu-33-Mant.l.12-- 
(10) giving, .ſelling or alienating. any of the.deceaſca s Goods, (3) Mane *% 
ſaving. only ſuch as ſervando ſervari 4on poſſiut3 (11)-Or were py. > 
hypothecated and pledg'd unto himſelf. (12) And as to pofeſ- nm. 18. 
fionary as,or ſuch as whereby the party claims and keeps poſſeſſi- (9) Meno. ib. nu, 
on of the deceaſcd's Goods, or-any part thereof, the. Law pre- (10) Mant. ib. 
ſumes that alſo. to be an Adminiſtration, (13) faving in the Caſe (771m. 6. 
of Joynt-Tenancy, where he may juſtitie his poſſeſſion by Survi- nv. 5, 6. Mach, 
vorſhip; (14) or unleſs he claims it in his own proper right in« Priya, 
ſome other way diftin& fromy and paramount to the- deceaſed's vÞi tupre. nu. 13. \ - 


(13) Mant. id. 


titlez (15). or-unle(s he.in poſſeſſion were (during, ſuch his poſ--*tir; i2. ou. 8. 
ſeſſion) ignorant of the deceaſed's death. So that by-theſe pre-. Maſh. Conel.45. ; 
miſes it is .evident, That all a&s of Acquiſition, of - Tranſlation, 'Concl. 44. nu.27, - 
and of Poſſeſſion, do regularly imply an Adminiſtration. - All. Menoch. ubi up, | 
which premiſes do refer to principal a&ts. - But as to-the as ne- tit. 9. nu. x7. 


ceflarily preparative to an Adminiltration.3. as, when a Conditi- \. Aogrpaucl FX 


onal Executor fultils.that Poteſtative. Condition under which he -: 


was ſo conſtituted, (16). or the entring of a Caveat, or the op+ 116) Galganer. -- 
polingt.of the Probate, 'or endeavourivg tp vacate the Will : None E©© poyrnng vb 


of thele arc held .in Law as an Adminiſtration .or Acceptance of {12-tic.g.nu-p. ; 


Executorſhip.:, For in truth all theſe acts are not.in a proper (enſe,: : 
any acts neceſſarily preparative-toan Adminiſtration,: but do only - 
wake. way for it, and may be in order thereunto. - Much leſs ſhall : 


aQs ]- : 


1 
lj.) 
' 
it 
' 

| 

| 

i | 
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(17) Menoch. de 
Pre. l. 4o Przf. 
IOT+ nu. Sl, 


(13\Mantic.1.12. 


Tit. 12. NW17. 


 VId. Dyer. fol. 


303, 304» 


. Coke, 6. 6 To 


Cr) L. placet. 


'ﬀM. deLiber. & 


G)Jaſinl.p 

a) Jaſ.inl. ar 
cet. F. de Liber. 
& Pofthum. & 
Mantic. de *Con- 
zeQ- ult. vol. lib. 
4. tit. 8. nu. 4+ 
(b) Paul.de Caſt. 
in L.qui filiabus. 
< 1. |. de Legid. 
(c) Brook. Abrid. 
tit. Exec-nu. I 15. 
& tit. Covertare, 
nu. 5 h 
(d) Coke. Rep. 
Jib. 5, in Princes 
Caſe. 


a&ts not neceſſary to an Adminiſtration, charge the party as Exe- 
cutor of his own wrong z and therefore a taking accompt of the 
deceaſed's Eſtate, an examining .of his Books of Accompt, the 
making an Inventory, and the like, do not amount to an Admj- 
niftration 3 but rather imply a Dcliberation, whether it be expedi- 
ent for him to Adminiſter, than juitifie any Inference thence that 


' he hath adminiſtred, or determiued his Election as to the Exe- 


cutorſhip. (17) Ne: tinally, ſhall he that is appointed Execucor 
in the Will, i! he refuſe the Ex-cutorſhip, be ſaid to have accept- 
ed the ſame, or to have Admiriftred to the Will, albeit that he 
received a ſum of money for tuch his Refuſal or Renunciation 
thereof. (18) 


CHaP. IX. 


Of a Child in the Womb made Executor, and of an Infant- 


 Executor 3 as alſo of an Executor and Adminiſtrator 
- durante Minoritate. 


I, Whether the Child in the Womb may be made Execntor, 

2+ At what age an Infant Executor may Adminiſter. 

3. What afis may, or may not be dove by an Infam-FExecutor. 

4. To whom tbe Right of Adminiſtration doth belong durante 
Minoritate. | 

-$. Divers Caſes reported in the Law, pertinent to this ſub- 


Jed g 


I: He Child in the Womb, and unborn at the Teſtators death, 

may be made Executor 3 (1x) inſomuch, that when ſuch 
is ſo appointed, if the Mother bring forth two or three Children 
at that one Burthen, they are all to be admitted Executors. * The 
Law is alſo the ſame as to a Legacy given in like manner, which 
is to be equally divided amongſt them. * 

2. Though an Infant, how yong fſoever he be, may be Exe- 
cutor, © or unborn as aforeſaid'z yet the Execution of the Will 
ſhall not be committed to him, until he attain the age of Seven- 
teen yearsz for Adminiſtration granted durante Minoritate ceaſes, 


when the Infant-Executor attains to that age of Seventeen years, 
--and notat Fourteen, as in Princes Caſe. 4 And it it be a Female- 


Infant, and married to a man of S:venteen years of age. or more, 
it'is then as if her felf were of that age, and her Husband ſhall 


have the Execution of the Will, and Adminiſtration thereof.” 
* This 
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e This Limitation of Seventeen years.comes in by the Canon, not 
by the Common Law. In which Law it is reported , That if 
an Infant be made Executor, Adminiſtration during the Minority 
of the Infant, may be committed to the Mother, and the ſame 
ſhall ceaſe and be void when the Infant is of the age of Fourtcen 
years 3 and ſuch Adminiſtratrix cannot ſell the Goods of the Te- 
ſtator, unleſs it be for neceſlity of payment of Debts, becauſe ſhe 
hath the Office of Adminiſtratrix only pro bouo & commodo of the 
Infant, and not to its prejudice. (1) 

3- Although an Adminifiration granted durante Minoritate, doth 
as aforeſaid, ceaſe when the Infant- Executor doth attain to the age 
of Seventeen years, 'yet betwixt that age and the age of Twenty 
one years, ſuch Executor cannot - aflent to Legacies 3 * how- 
beit, upon ſatisfaction really made, he may releaſe a Debt due to: 
Teſtator 3 s for although his a&tings uncontormable to the Duty 
and Office of an Execcutor bind him not, yet ſuch acts as are con- 
formable to ſuch an Office done by him during his Minority (that 
is, till he be of the age of Twenty one years, for till then the 
Common Law hclds him a Minor are binding and good in Law. * 
And therefore an Infant-Executor may make a good Releaſe, upon 
true and real ſatisfaction made, but not otherwiſe. (2) Alfo 
the (ale of the Teſftators Goods by an Infant-Execator, with the 
help of the Overſeer of the Will, may- be good : (3) By whoſe 
help he may alſo, in certain Caſes, pay Debts owing by the Telta-: 
tor. (4) Yea an Infant-Executor, after Seventeen years of age, 


may (11 any of the Chattels perſonal he hath as Executor, but not 
 aLeaiz for years, till hisage of One and twenty years. (5) 


4. Untti! the ſaid age of Seventeen years, the Adminiſtration is to 


Ce )Offic. of Exec, 
Caps I 8. 4 Ss. 


(1) Co.5 par. » 

Prin e*sCale,as 6 
Huyh*s Abridem. 
Veib. Adminiſtce 


(f) Coke ubi (ups 


(g) Brook ubi } 
ſupra. & Coke 
Rep. lib.5. in 
Ruſſel, Caſe, 


(h) Coke ibid, 
RuſſePs Caſe. 


(2) Paſch.r4 Jac. 
B. R. Payne veel. 
Chute Rol. Rep. 

(3) CrOo. 1. 254+ 


(C4) Ibid. Clerk, 
ver, Hopkins. 

(3 Pcr Juſt.Hat- 
10», at Sarym. 
Allize. 21+ Jace 


be co:nmitted to ſome other 3 as, to the Father or to the Guardian, ]. 


or Tutor of the Child 3 * who during ſuch Minority , cannot 

(ell or alienate, ſave in caſes of neceſſity, nor ſet a Leaſe for a 

longer term than the Exccutors Minority. * And wherean In- 

fant is made Exccutor, and Adminiſtration granted to another 

durante Minoritate , if that Adminiſtrator bring an Action of 
Debt for money due to the Teſtator, and hath the Defendant in 

Execution, and the Infant then come of age : In that Cale it was 

held, That although the authority of the Adminilirator was de- 

termined, yet the Recovery and the Judgment did remain. (1) 
And whenin that caſe it was moved, That the Defendant mighe 

be diſcharged out of the Exccution,in regard, that by reaſon of the 

Executors being come of full age, the authority of the Adminiſtra- 

tor was determined, and he cannot acknowledge ſatisfaction : It 

was ſaid, That he was rather a Bailiff to the Infant, than an Ad- 

Winiſtratorz and the Opinion of. the Court was as aforeſaid. (2) 


5: E-R, 


(i) Offic. Exec. 
ubi ſupra. 


(k) Coke uhi - 


lupra. in Prince's 
aſe. 


(1) Goadb. 104-- 


(2)Mich.29 Eliz. 
C:3. God, 104+, 
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ES. + ER. Executor of JY. R. brought his Action on the Caſe 
Frat's Caſe, againſt T. P. ſuppoſing that divers of the Teftators Goods came to 
_—_— the Defendants hands, &#c. In which: Action the Defendant plead- 
i ed a Releaſe from the Plaintiff: Whereupon was replied,That the 

: Plaintiff was within age at the time when he gave ſuch Releaſe, 

and whether ſuch Releaſe was a bar upon a Demurin B. R. was 

the Queftion-? where it was adjuged, that it was a'void Relcaſe, 

: The matter was after removed, and hrought before the- Juſtices-in 

the Exchequer Chamber by a Writ of Errour.z where all the Ju- 

; tices of the Common Pleas, and the Barons of the Exchequer 

. held, Thar the Judgment in that point was good , and that it 

+ was no Frrour : For they (aid, that an Infant-Executor cannot 

Acquit, Releaſe, or Diſcharge a Bond, without receiving the mo- 

«ney duc thereupon 3-otherwife he might through his own folly or 
. Ignorance, charge himſelf of his own proper Goods, which is not 
allowable in an Infant to do by a Releaſe or Acquittance without 

- ſome other at; but if upon a ſingle Bond or Obligation he- re- 
ceive the money, and make an Acquittance- or Releaſe, they held 

«that was good, and the Infant thould be bound thereby ; but by 
. Other means the Obligation could not be diſcharged ::And they al! 
. held, "That when a fingle Obligation is made to an Infant, and he 
during his Infancy receive the money, -and make an Acquittance, 


(2 )Paſc.14 Jac.B. 


-R.Precer. ver, : he ſhall be bound thereby. For an Infant Executor may make a 


Re Rol. good Releaſe, upon true and real ſatisfaction made him, but not 
| without rcal. ſatisfaRion. (3) | 

: Upon. an Aſſignment of Bonds to the @ween, a Scire facias was 

brought againſt an Infant ; who pleaded, That Adminiſtration of 

-the Goods was granted to two other perſons during his Minori- 

(4) Hill.z3 Eliz. ty, And it was held by the Court, That the ſame was no Plea : By 
is py omg which Cale the Court conceived, That the Adminiſtrator durante 
Cale. Godbold. AJjyors etate, had not any power of, or intereſt in theEſtate. (4) 
-2d Action is brought againſt the Detendant as Adminiſtrator of 


Trin. 6 Jac.BR. F+ S+ during the Minority of D. Ifſuejoyn'd, . and found for the 


Crof: & Wat» Plaintiff, It was alledg'd in Arreſt of Judgment, That,the Decla- 
ank's Caſe, in 4 
Yeiv. Rep. ration was not good, becauſenon conſtar, whether D. were Seven- 
teen years of age at thetime of the Action commenced, at which 
-time the Defendant- Adminiſtrators authority is determined 3 but 
it was adjudged, That the.PlaintifFis not to ſhew or ſet forth that 
-matter: 1, Becauſe the Plaintiff is a ſiranger to the Defendants 
Power. 2+ Becauſe the Defendant by joyning iffue, hath admit- 
.ted that his power continues, 
T:in.6 Jac. BR. -Biſy makes Katherize his Wife, and Foh# his Son (aged one 
974 year) his Executors. K. proves the Will alone, and marries the 
: © Phintiff, and they (without the Son) bring Action of Debt as 
Exccutors againſt the Dctendant, who pleaded in abatement - 
= 2 tne 
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he was yet alive, not named, &c. The Plaintift xeplied, That Jobs 
was not above one year of age, that Katherine had proved the 
Will, and had Adminiſtration committcd to her during his Mi- 
nority, &e- Whercupon Telv. demurr'd, and adjudg'd for the De- 
fendant, quod Billa caſſiter, for that in truth they are both Execu- 
cors, and ought to be named in the AQtion 3 and albeit that Ke- 
therixe by the Adminiſtration commiteed to her durexte Minori 
tate hath the full power, yet the Infanc ought to be named, tor 
chat ſhe hath affirmed him to be an Executor. | 
Debe as Adminiſtrator to A. L. dzxrante Minori etateW.L. the 
Exccutor upon an Obligation, and avers, that . L. was within 
the age of Twenty one yearss The Defendant pleaded an ill Bar, 
and it was thereupon demurr'd 3 but becauſe the Court was re- 
folved (upon Conference with divcrs Civilians openly in Court) 
That the power of an Adminiſtrator durante Minori etate, doth 
ceaſe at the Executors age of Seventcen years, and that Admini- 
ſtratiog committed after that age of the Executor is meerly void, 
and notwithſtanding this averment here, the Executor might be 
above the age of Seventeen years, and within the age of Twenty 
one years : F was therefore adjudged, Quod querens nibil cape- 
ret, &c. 5 Co- 29. And albeit a Woman Covert being Exccutrix, 
may not without her Husbands Conſent, make a Rekafe or Ac- 
ufteance of her Teſtators Debt, or (ell his Goods, or give or di- 
ribure the ſame3 (1) yet an Infant-Executor may, (2) provided 
that true and juſt payment and fatisfaRion be made him for the 
fame, otherwiſe not. (3) ; 
Treſpaſs upon a ſpecial Verdi : The Ceſe was, Fackson Leſſee 
for years by (everal Leaſesof divers Lands, ſo.r.e gt them in the 
Dioceſs of York, ſome in another Peculiar in the ſame Diocels, 
deviſcd all theſe Leaſes to his Son, and made his Daughter with- 
in age his Executrix : The Mother takes Adminiſtration durante 
Minori tate of the Executrix in F. the Peculiar where the Teſta- 
tor died, ad Commodum & proficuum Executricsz the Adminiſtra- 
trix granted this Term, durante Minori etate of the Executrix, to 
the Plaintiff: Whether the Grant were good or not, was the 
principal Queſtion ? The Court reſolved, That it was not good 3 
for ſuch an Adminiſtrator hath but a ſpecial property ad proficunm 
Execwtoris, but not a general property as another Executor or 
Adminiſtrator hath 3 and therefore his ſale of Goods, unleſs they 
be Bona peritura, or it be for neceſſity for the payment of Debts, 
which he is chargeable to pay, it (hall not bind ; But he may ſue 
and be ſued, and yet his authority is but a limitted authority 3 and 
therefore like as if Letters ad Colligendum boxa Defuntti were 
granted to One, there he may («ll w_ Peritura, as Fruit, - = 
I1KCs 


Hill.go Eliv.C.B. 


Pi70t ver Ga! 
ſeoyn. Cru. Rep» 


Par. 3. 


(1\21Ed.4.fo.41” 
(2) Broo. Abridg 
tit. Exec.mu.1i% 


tir. Coverture. 


nu. 56. 


(3) C Rep. t. 9» 


Rujel*s Caſe. 


Hill, 41 Eliz. 
Price ver(. Sinm- 
pſon. Cro., Rep. 


Pare 3. 
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W:cler Admini= like, 2. It was moved , Whether the aſſent of an Adminiftra- 


ſiva:rix durante- 
Minoritate, 

may aſſent to a Dc 
viſe of a Term. 


Trin.3S Eliz. C. 
R. Bate virtl. 
Starkey Cro- Rep. 
P41» 3. PL. 7. 


(1) Hug. Avrid. 
verb, Admiaiſt, 


Co) Much, 7 Car. 
8B. P..We!s & 
Sores Cate. C: 0.1: 
par-174+ vid- 
Mich.g. Car.Roft. 
273. Dorchcjter 
ang Wells Cite. 
Croo.1- Pa! 27's» 


Paſch. 4o Eliz. 
Knot & Knit Exe- 
eutors of Knot, 

ve x{, barlow. Cr, 
Rep. Pal» 3+ Vis 
- 4 A 


tor, durante Minori etate, to the Deviſe of a Term, or the afſenc 
of the Exccutor himſelf (during his Minority) to ſuch a Deviſe 
be good? Anderſon aid, That an Executor at the age of Eighteen 
years may aſſent; but whether the aſſent by ſuch an Admini- 
ſtrator be good or not, they doubted. 3. It was moved, Whe- 
ther Adminiſtration ſhould in this caſe be granted at two places, 
2iz. The one within the Peculiar, the other by the Archbiſhop of 
Tork, Ordinary of the Dioccls? or, Whether he thould have the Pre- 
rogative in both, as he hal where Bona Nitabilis were in divers 
Diocefles. And it was rc{olved, That there ſhould be two Letters 
of Adminiftration granted z for the Archbiſhop ſhall not have 
any Prerogative here, becauſe this Peculiar: was firſt derived out 
of his Juriſdiction 3. wheretore, &c 5.Co. 29. 

Errour of a Judgment in Debt in C. B. The Errour aſſigned 
was, becauſe the Plaintift ſues by an Atturney., where he was an 
Infant, and ought to ſue by Guardian : But becauſe the Action 
was brought by him as Adminiſtrator, fo that he fued in autey 
droit, Infancy is no Impediment unto him, no more than Outc. 
lawry, and therefore he might well fue by Atturney 3-and it was 
thereupon adjudged for the Defendant, that the firſt- Judgment 
ſhould be affirmed. Note, that if an Infant ſue, and not as Exe- 
cutor, he muſt then ſue by his Guardian: vid. Caſe Bartholomew 
ver[. Dighton, Hill. 37 Eliz. B. R. 1n Cro. Rep. part. 1. Pl.22. 

A. was bounden to pay 1001. to B, his Heirs, Executors or 
Aſſigns: B. the Obligee made an Infant his Executor, and dicd ; 
Adminiſtration of the Goods of B. was committed to another du- 
ring the Minority of the Intant 3 andthe Obligor paid the 1007. 
to the Adminiftrator. It was a Qnere, 28 Eliz, C. B. as Rhodes 
ſaſtice ſaid, Whether the ſame were a ſufhcient payment to excuſe 
him, or not ? But the better Opinion was, That it was: -But ic 
was not then reſolved. (1) Co 

In an Accompt brought by an Adminiſtrator drrante Mirrors 
#tate, againſt the Defendant as Bailiff of ſuch a Mannor ; It was 
found for the Plaintiff It was moved in ſtay of Judgment, That 
it is not ſkewed, that the Executor the Infant was within the age 
of Seventeen years 3 and it might be, he was above the age of Sc- 
venteen years, and yet under age. But the Opinion of the Court 
was, That it ſhall not be ſo intended, unleſs it be ſhewed, that he 
was above Seventeen years, ſpecially when the Defendant had ad- 
mitted him to bring the Action, and had pleaded to Iflue. (2) 

Debt upon an Obligation made to the Teftator, The Detendant 
pleaded a Releaſe made by one of the Plaintiffs, The Plaintift re- 
plies, That this Releaſe was made without any Confideration, and 
he who releaſcd was within age at the time of the Releaſe made 3 
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and it was thereupon demurred, and adjudged for the Plaintiff, 
that it was avoid Releaſe, being by an Infant without Confide- 
ration, Touching a Releaſe made by an Intant-Executor , re- 
markable is that Caſe wherein Action of Dcbt was brought by 
Exccutos againſt an Exccutor, upon a Bond of 100 1. made by the 
Teſtator for the payment of 52 1. wherein the Detendant plead- 
cd. That hc had paid the 52 /. to 4. one of the Executors, in fa- 
tisfacion of the ſaid Debt, and all interett and damages for itz 
and thereupon 4. releaſed him the faid Obligation. The Plain- 
tiff replied, That 4. was within age at che time of the Releaſe, 
2iz. of the age of Eightcen years. It was objected, That this Re- 
leaſe of an Infant of Eighteen years was good, he bcing of age 
ſufficient to take upon him the Executorſhip, and none can deny 
but that that there was payment of the principal money 3 and that 
it ſhould not be a Devaſtavit, becaule he did that which he was 
compellable to do in the Court of Conlcience: But the Opinion 
of the Court was, That this Releaſe of an Infant was not any bar, 
becauſe the Infant being Exccutor by coule of Law, 1s to have the 
bencfit of the forfeiture of the Bond 3 and wheft the Intant, being 
but one of the Executors, takes part of the money only, yet this 
Releaſe ſhall not bar him : But it he will take all the money, and 
make a Releaſe, it is good, And this Caſc afterwards being 
moved at Serjeans Inn, Damport and Denham Barons agreed, That 
this Releaſe, without payment of the entire ſum contained in the 
Bond (it being forfeited) was not any bar to the Infant; It was 
then agreed, That ſuch a Releaſe by an Exccutor of full age, upon 
the receipt of the principal money and. intereſt, ſhall be only AC 
{cts, and ſhall not be a Devaſtavit for the retidue. (3) 

In the Caſe between A. and M. as Adminifiratrix of F. during 
the Minority of L. It was among, other things objected, That the 
Plzintiffs Declaration was not good, becaulc it was brought againſt 
her as Adminiſtratrix durante Minori etate of L. And it 1s not 
averr'd, that the ſaid L. was yet within the age of Seventcen years, 
ſed non allicatur \ tor true it is, that if one bring an Action, and 
entitles-him(ſelf as Adminiſtrator durante Minori etate of one ſuch, 
he ought to ſhew that he is yet within the age of Seventeen years, 
as Co 5. fol. 59. Pigots Caſe. For that he is to take Conuzance how 
Jong his authority ſhall continue, and he ought to thew fit, to en- 
able himſclt tothe Action : But when he brings the Action againlt 
one as Adminiſtrator durante Minori etate, there {uch Plca need 
not be ſhewn, for ſo long as the other continues his meddling, he 
ſhall be ſued, and the Plaintiffs need not take Conuzance of the 
age of the other; as, &c. And here it her authority were deter- 
mined, it ſhould be ſhewn on the Defendants part ; therefore the 
Judgment was aftirmed. So that if the Adminiſtrator durante 

E 2 Minoy 


(3) Trin.13 Car. 
B.R. Knieron & 
La:tam”s Caſe.. 
Cro. I. pat. 352» 
353» 


Mich. 17 Jac. B. 
R. Wa'thal ver 
A!drich.Cro.Rep. 
Par.2. Þ). 12. vid. 
Rep. at /arge. 
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(4) Hob. 25r. 


- Ki11.26 Eliz. By 


R. $4 bp 
Co.5 par- Ca 
27 vid-iblid. 230. 


Hill. 29 Fliz. 
Ford veri, Glan- 
vile. Moo, Rep. 
nu. 648. 


Trin.14 Jac. B. 
R. White, vcrl. 
Hall. Mc ©. Rep- 
nu. 3163s. 


Mich.1o Jac. B. 
per Cutiam, Rol. 
Abridg. tit. Exe- 
cytor» lit. M. 


MI1!l. 26 Eliz.An-. 


der(. Rep. Caſ.. 
16a. vid. 16 H. 7- 
fol. 5, 6.. 

Fl 


Minori etate be Plaintiff, the non-age of.the Executor is to be 
averred 3 Secs, if he be Defendant. (4) 

Note, it was reſolved by all the Juſtices of: England, That the 
Releaſe of a Debt or a Duty by.an Infant Executor, after Probate 
made of the Will, is not good; becauſe it ſhould be. a Devaſtaviry 
and charge the Infant of his own Geods and alſo it ſhould be a 
wrong, which an Infant by his Releaſe cannot do; .and.alſe becauſe 
tis nat purſuant-tothe Office of an Executor. 

Infant Executor : Adminiſtration was -committed danante Mz- 
yori £tate-, Debt was brought againſt the Adminiſtrator, and then 
the Infant-oame of full age 3-and the Juſtices very much doubted 
whether.the Action did- abate. 

A Guardian recovered a Debt on -an Obligation made to.an In- 
fant, the Defendant paid the Principal and Coſts, and prayed that 
the Guardian-might be ordered to acknowledge fatisfation. The 
Court ſaid, That a Guardian, or an Infant, or Executor, may not 
acknowledge ſatisfation for more than they receive; and for ſo 
much they ordexed the Guardian to acknowledge. (atisfaion:: 
And made an Order, that no-Execution ſhould Uſuc fos the 
reſidue. 

If an Adminiftration-be repealed from one, and granted to an« 
other, which was only-durante Afino etate, and that other brin 
the firſt Adminifrrator to account, and after give him a Relzaſe; 
yet the Infant at his full age may compel the firſt Adminiſtrator 
to account to him again, and the former .account to fuch ſecond 
Adminiſtrator ſhall not bar him, for ſuch Adminiſtxators Releaſe 
1s-not good, unlcſs for ſome ſuch cauſeas for which it ought to be 
made. 

Is was by the Chief Jultice. of the Queens Bench demanded of 
the other Juſtices there aſſembled upon hearing of Cauſes, If one 
make an Infant his Executor, that relcaſcs a Debt due to him as 
Executor, without receiving the ſum due(which Receipt, if ic be 
good, will be a Devaſtavit by the Infant of the Goods in his hands) 
whether ſuch Releaſe ſhall bind the Infant .or not ?. It was agreed 
by them.all, That ſuch Releaſe is void 3 for an Infant by his own 
Laches and Folly ſhall not prejudice himſelf. . Yet a Feme Covert 

Executrix: may reccive money (without her Husband) which was 
due to her Teftator, and give an Acquittance forthe ſame; and if 
fhe gives an Acquittance for Debt which cauſes a Devaſtavit, the 
Releaſe ſhall be good, and the Wife and Husband bound.thereby:z 
the reaſon is, for that the Wites Adininiſicing without her Huſ- 
bands conſent, is and ſhall be accounted the Hasbands Folly z 
but an Infants .Folly ſhall nat be. reckoned to his prejudice : But 
if; one be.in Debt to the Teſtator upon a ſimple Bond or Obliga- 
tian, ,and the Infant-Executor raxccive the money,andgiye Acquite 


rance; , 


SO E193 vs , 
* ” 
4 E* 
b # "gmt 


ms Www TWw Vw Www” 


| P , 'R-T II. of Executors and Adminiſtrators. 109 


5 ad 15 
yi 


_ D———_—_ 


—_———_— 


cance 3 in that Caſe the Acquittance is good, becauſe there is a ne» 
ccſlity for it 3 for otherwiſe the Obliger is not bound to pay the 
fame, and in that. Caſe there is no folly in him. 

One makes an Infant his Executor, and dies the Ordinary 
grants Adminiſtration to a firanger during the Infants Minority 3 
after when the Infant came of full age, he proved the Will. Now 
the Queſtion was; What remedy the Infant ſhould have againſt the 
Adminiſtrator for the Goods,vize Whether an AQion of Accompe, 
or a Writ of Detinue, or to take his AQiion againſt the Ordinary 
himſelf, - to deliver him-the Goods ? The Opinion of the Jultices 
of. the Bench was, That he could' not have an AQtion of Account; 
but a Detinue , or- might ſuc in the Ecclefialtical Court for the 
Goods.,----36'H. $8; CB . Anderſon. Rep. Caſe 86. 

An Infant-Executor muſt appear by his Guardian, it is not ſuf- OPaſch-14 Jace - 


ficient forhim to appear by an: Atturny. (2) Cotte, ate Regs - 


Cua?” K 


Of a Woman under Coverture made Executrix, or making. 
Executors. | 


1 Whether the Hwband may fix\an Executrixfhip on: bu Wife, 
withont or againſt ber conſent. 

2. Whether ſpe may aſſieme or accept the . Executrixſhip, withous ” 
or againſt his conſent £ | 

3« The difference between the Comman and the: Canon, or | Spiri-- 
tual Lars in this point. 

4. How the Wife may . be. ſaid 40 be an Execntrix,” without ber + 
Husbands conſent... 

6 In what Caſe a Wife may make an Executor, without ber Hus- 
bands conſent. 

6. In what Caſes ſhe- may make. her own Hisband,' or -any -otbes » 
ber Executor. | 

7. Caſes and Conſiderations in Law: relating to this. Subje@.:. 


1. F F. the Husband of a Woman appointed Executrix in a Will,” 

would have his Wife to take upon her the Execution of the. 
Will, to. which ſhe will not aſſent, but refuſe the. Executrixſhip, 
when her Husband would have her to take the .Execution theres. 
of: Inthis Caſe the Executrizſhip-is not to be faſtned. on. her - (a) Pator. tne. - 
againſt her ,willz .* bue Adminiſtration: is to be granted: to: the qu, 4. rhe oh wat 
next of Kin,-as in caſe of Inteſtation.. But if the Husband, thongh .de Execur. vtr. 
the. Will be not proved,: doth' Adminiſter as. in the Wiſes night, COR 
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Of Executors and Adminiſtrators. PART I, 


E- 39. 
(:) 1 liz. Dyer. 
156, B., rrhere is 
Ii2s 


(1) Offic. Excc. 
ubi lupras 


(i) Bryan Chief 
zuit. > 4 H.7.15- 


(e) 2 H.7. 15. b. 


Cf) 33 H'6.3t. 
43+ 39 Ed. 3-Is 


(p) 27 H. 3.24. 


«1 Brook. tit. 
ExXCCul. 147» 


(i) Firzh. Abrid, 
tic. Exc. ut. nu. 
20.& Brook, cod, 
Life NU. 51, & 
Perk. tit. De vile, 
CaPp-3. foo] 97» 
Ck) Brook. ibid. 
& Apolog. for 
Jroerecs in Courts 
Eccleſraſiical, 
Dart.I.C.3. P.22- 
in h11. 

(1' Ploivd. in caſ. 
water Branity % 
Graniharn t.525. 


(>) Ofc, Exec. though againſt her mindand will, the will hereby be ſo bound and 


concluded, as that during his life the may not decline or avoid 
the Executrixſhip ; * But not'ſo after his death, for then ſhe may 
in this Caſe refuſe. * . 4.57 2c il 

2, Asa Wife named or appointed:Executrix in a Will, may not 
be compelled unto'the Execution thoreot, : without her own and 
her 'Husbands conſent: So neither (halkſbe affume or accept: ſuch 
Exccutrixſhip, without her Husbands conſent and approbation, 
becauſe it is in his power to oppoſe and hinder it. (1) 
. + 3. That the Wife appointed Executrix ina Will, may neither 
aſſume norbe compelled to the :Executrixſhip, without her Hus- 
bands conſent, is true DoGrinc only: at the: Common Law ; 4 
for by the Canon or.Spiritual Law, which doth not, like our Com- 


mon Law, diſtinguiſh between Women married and unmarried in 


(ach matters, it is otherwiſe. © For there the Wite may ſuc or 
be ſued apart and alone, without her Husband 3; and therefore in 
that CourttheHusbands dilafſent, denial, or refuſal would be of 
{mall force to hinder the committing of the Exccutrixſhip to the 
Wite,ſhe not rcfuſing.But by the Law of England the Wite is ſo un- 
der the Husbands power, * that ſhe is not capable of contradicting 
in pleading or doing other as 3 inſomach, that ſhe could not take 
Lands nor Goods by Gift or Conveyance without her Husbands 
aſſent. £ And thercfore the Husband may expreſs his diſafſent 
as: to his\Wites proving, the Will wherein ſhe is made Executrix. 

4. It a Woman Sole be an made Executrix, and ſhe,marry be- 
foresſhe intermeddle with the Eſtate, and then her Husband doth 
Adminiſter. this is (ach an acceptance as will hind her, and ſhe 
can never afterwards refuſe it. * Likewiſe, it once the Wite 
Adminiſter, though without the Husbands privity and aſſent, and 
though. no-Will proved, this: will. go far to conclude them both 
tor cver after from pleading, That ſhe neither was Execcutrix, nor 
Adminifired'as Executrix, The Law is the ſame, it once the Will 
be proved, and the Exccution thereof committed to the Wife, 
though againſt her Husbands mind and conſent, 

5. A Wifc or a Woman Covert, bcing Executrix to another, 
and in that vight having Goods moveable, may thereof make her 
Teſtament , and without her Husbauds conſent > i becaufe ſhe 
hath not-ſuch 'Goods meecrly to her own uſe, but as repreſenting 
the perſon of another; and therefore ſuch Goods ae ſhe fo hath as 
Exccutrix, arc not her Husbands, but are to be diſpoſed of for the 
utc of the Teftator. And not only fo, but of theſe Goods ſhe 
may make her Husband hcr Executor , * or any other perſon 
without his Licencez nnlels intiead of making an Execator therc+ 
of, ſhe bequeath the Goods whercof the is -Executrix, by Devile 
or Legacy? for even with her Husbands: confcnt ſhe cannot 
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gatary alſo, and hath accepted of the. things bequeathed not as 
Executrix; but as Legatary, for thereby they are invelted in her 
Husband:, ® for which reaſon they cannot be given from him 
without his Licence and Conſent. * Thus alſo for the con- 
tinuation of this Executorſhip, the Wite may make her Executors 
and her Will as touching ſuch Goods, Debts; or Credits, withour 
her Hutbands conſent, to whom no beneht coald redound'by the 
Adminiſtration of theſe Goods which his Wite hath in right of 


another. for thoſe Goods would go and be to the next of Kinto 


the Teftator, taking Adminiftration de bonis now Auminiſtraiis, in 
cale the Wife ſhould die Inteſtate. * And thercfore hex Husband 
not being capable of! adyantage by ſuch Goods, cannot be there- 
by prejudiced. And ſo it is but Reafon that the Wife ſhould ap- 
point her Fxecutors of ſuch Goods, and continne the Executor- 
ſhip thereof, according to the mind of the firtt Teſtator, without 
the licence or neceflary conſent of her Husband 3, which conſent 
indeed as touching all Goods and: Chattels which the Wite had 
before Marriage, or ſince in hex own right, mult be firſt had and 
obtained otherwiſe her avpcthtili of Exccutorsas to thetm, will 
be invalid and of ng force. So'likewife by ts affent, the may 
make Executors of an Obligation or things in Aion, and” may 
make her Husband her Executor, as appears by the Books. (1) 


6. A Woman (by the Common Law) may make her Husband - 


E-xecutor of ſuch things whereof the was Executrix to another 


before, or of a duty due unto her before Coverture, or of a Rent 


being behind npon a Leaſe made unto her for term of life, or of 
other Leaſe, or of any thing whereot the poſſcflion muſt be ob- 
tained by Action : But the cannot make him Executor ' of that 
which ſhe hath in her poſſcſſion, as in her own right, ? 

7. Husbands, and their Exccutors and Adminiſtrators, have the 
ſame remedy for the Rents due unto their Wives, not paid in their 


Wives life-time, as Executors and Adminiſtrators of Tenants in - 


Fee, in Tail, or for Life, have tor Rent-charge, Rent-ſcrvice, or 
Fee-Farms 3 who may have an Action of Dcbt tor the arrerages 
thereof, againſt the Tenants of the ſaid Lands, dueby them to 
the Teſtator at the time of his death, and may diftrain for the ſame 
upon the Lands that were charged therewith. (1) 

Action of Dcbt by a Woman as Executrix to her Husband 3 
The Detcndant pleaded, That 4, B. her Husband in his life- 
time and he, did put themſelves in Arbitrament , &#c. of all 
Actions, &c. who did Arbitrate, that the Defendant ſhould do,e&c. 
in diſcharge of Debt, and which he hath performed, &c. and after 
her Husband died. Adjudged per Curiam, That the Debt was ex- 
tin by the Arbitrament, But if the ſecond Husband do make = 

a 


bequeath fach Goodsz or mnlefs the is not only Exectttrix-but Le- 


(m) Treo. Jo 
Rep. Anzgl. lib, 2, 
cp» 6. 

Co} L. id. quod 
poſt 121m &, de 
eg- jure 


(o) Plowd., in 
Cul. inter Gretze 
brcoh & Fox, 

A Woman Cevert 
Extecutrix may 
conſent toe a 1 em 
gacy. If there be 
tro Fxecutors, 
whereof one a Les 
gatae, Fe may con « 
ſent to kis orrn Les 
gacy , and tahe it 
without the others 
aſſent, 

11H. 4. 84.Ro!l, 
Abr. tik. Dc: viſes 


(6) FT. 12H. 9. 
tol. 22. Apol. of 
proceed, in Cozrty 
Ecclefraſtical, T. Zo 
Par. I.-PAg» 23, - 


(1) Srat.z2 He: 
CPs 37. 
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Of Executors and Adminiſtrators. Pa rT 


(2) Per Cur. 
21 H- 7- fo.29. 


(4) i139. r. 
Fitzh. Exc. 219+ 


(4) 2 H. 7. 15+ 


05) 33 B.6-3- 


(6) Off. Exec." 
Cap- 17+ (ec. Ie 
quoting Dyer-c I» 
2g as reſolved. 


(7) Coo. 5. 274 
33 H.6. 


43+ 


a& in the time of his life, the Debt remaineth to the Wite, being 
Exccutrix to her firſt Husband' : But if theſecond Husband doth 
give away the Goods which his Wite hath as Executrix to her for- 
mer Husband, the Gift is. good 3 and by this Arbicramentall Adi- 
ons which ſhe had joyatly againſi the Defendant and a firanger, arc 
one. (2) 
- Toucking Husband and Wife in reference to this ſubjeR, conſi- 
dered as well cither AZvely or Paſſively, as Fudicially or Ewtra-judi- 


cially, the. Laws Common and Civil have their Conceptions as dit- 


ferent as their Appellations, Baron and Feme are but as one per- 
fon pry ten the one 3 Vir and Uxor otherwiſe in the other. 
Conſider it therefore as under the former notion, practicable with 
us: And what was anciently held, viz. That a Woman Covert made 
Exxecutrix, might have the Office contrary to her Husbands con- 
ſcor, (3) may feem to .border nigher on a.Paradox in Law, than 
on any. Reaſon of Law, which indeed is but Ratio regulate, or 
Reaſon put into Rule : For if ſhe ſhould be admitted to Admini- 
ſter to the Will, her Husband diſſenting, .che Conſequence would 
be, That.himſelf .in. effet ſhould be Executor , contrary to his 
.own confent.z and ſhe that hy.the Law is «under his power, ſhould 
in Fad be above his will: The Law therefore hath otherwiſe pro= 
vided;) whereby the will of th= living Husband ſhall in.this caſe 
prevail with his own Wife, before the. il ofa dead Teſtator. (g) 
But if the Wife,contrary to the Husbands mind,will refuſe the Ex- 
ecutorſhip, it is ſuppoſed the Husband may Adminiſter and prove 
the Will forher: (5) Or in caſe of xn Probat, he Adminilicr in 
-her right againſt her mind, fhe may be concluded thereby during 
his life, but not after. (6) But ſhe cannot be an Execcutrix with- 
out her Husbands conſent; nor being ſo, may do any aR that 
may be a Devaſftevit of the Goods without him. (7) 
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CHAP. XI. 


% 


Of Debtors or Creditors made Executors or Adminiſtre- 
Fors. 


1. How the making a Debtor Executor, becomes a Releaſe of the 
Debt ; exemplified by ſame Caſes iu the Law. 

2. In what Caſes this holds true, where there are Foyut-executors 
appointed. 

3. Under what Limitation a Creditor-Executor bath precedency of 
other Creditors, in paying bimſelf firſt. 

4+ Law- Caſes relating to this ſubje&. 


I. F an Executor prove the Will, and be indebted to the Te- 
ator , the Debt is extin& in Law 3 * yea, though the (4) ar £4. 4. 3. 

Executor died before he did ever Adminiſter or prove the Willz $5 Flows: Com. 

> for the Debt is releaſed in Law, by making the Debtor Exe- (b) plowi.Com. 

cutor, though he never Adminiſter. © Thexe is the like Extin- = Las 

euiſhment of the Debt, if the Creditor marry with one of the Exe» rr H. 33. 

cutors of the Debtor ; 4 But if the Debtor take Adminiftra- (9) x: B-4-f 

tion of the Goods of the Creditor,this ought not to diſcharge him _— 

of his Debt, but it ought to be as Aﬀets in his own hands,for that 

the Inteftate did no a& to diſcharge him from the Debt. Alſo if 

the Obligee make the Obligor his Executor, this is a Releale in 

Law of the Action, but the Duty remaios, for the which they re- 

tain ſo much Goods of the Teſtator. © Likewiſe, if an Infant (<)5 E.4. 3. & 

of the age of Seventeen years releaſe a Debt, this is void : But if 4 2. Gong 

the Infant make the Debtor his Exccutor, this is a good Releaſe in Iftic: part.r. 1.3. 


. : ; SO aac. 
Law of the Action. * But if a Fame-Executrix take the Debtor i; mea © PP 


to Husband, this is no Releaſe in Law for that is injurions to the E/Coke ibid. 


deceaſed, and in Law worksa Devaſtavit. 5 But it the Teftatox (2) Ibid.% Mich. 
make the Wife of one indebted to him his Exccutrix, it is a Re. 323 £7 
Icale in Law, as if ſhe her (elf were the Debtor; but if after the 
Teſiators death ſhe do marry with ſuch a Dcbtor, then it is a De- 
vaſtation. Þ> Alſo if 4. and B. be made Executors, the Telta- (h) offic, Exec. ; 
tor being indebted to A. Ten pound, and B. being indcbtcd to the © 172 Sec 1+ 
Teſtator Ten pound 3 in this Caſe the Debt of B. to the Teſtator 
ſtands in Law extin&. i And as it is thus at the Common Law, {(;) j14. cap. 2. 
{o alſo by the Civil Law. when the Creditor maketh the Debtor # 2: _ 
his Executor, by ſuch Executorſhip the Debt 15 confounded, and ogra 
that becauſ; of impoſſibility in Law, foraſmuch as the Executor ©9% 8 E: 43+ , 
cannot bring an Action of Debt againſt himſelf, being one and the 
{ame per{on.z the Obligation therefore is by ſecret aGt of Law dif- 

annulled, 
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(&k) Phil. Dec. ad 
Reg- jure 


(1) Mich- ZO, & 
31 Eliz. B, R. 
Crojman & Read); 
Ca e.Leon.tv.320. 
Caice 465. 


bz) Law Caſes 
Col ett, Edit.1641. 
pervſed per Hut- 


»Ps 


C3) Per Cur. 
20.Ed. 4+ f0.17>» 


{!) P!owd. ubi 
lupra.% 2 Re 3. 
20. per S:arkey & 
22. per Varaſor. 
(m) Ibic. g H. 5. 


I 3* 

(n) Fulbec. Pa- 
rallels. lib. r. 
Dia!oo. 7- fo. 44+ 
& rt H.4-pl. 31. 
& 24 E. 4+ 81, 


annulled. * But if a Creditor make his Debtor and a ſtranger his 
Exccutors, and the Debtor dieth, the ſurviving Executor may 
have an Action of Debt apainſt the Exccutor or Adminiſtrator of 
the Debtor: As was agreed by the Court in Croſman and Read's 
Caſe. (1) Where the Caſe was this, A. B. made his Wife Exe- 
cutrix, and dicd, C. D. being then indebted to the Teſiator in 60 1. 
upon a ſimple Contract, the Wife Executrix tock to Husband the 
ſaid C. D. who made his Executor and dicd. A Creditor of A.B. 
brought an Action of Debt againſt the Wite Executrix of A. B. 
And upon the pleadipg, the matter in Queſtion was, It by the 
inter-marriage of the Wife with the Debtor of the Teſtator, the 
ſame was a Devaſtavit or not? and, It the faid Debt of 6291. due 
by C. D. ſhould be Aﬀets in her hands? And per Cariam, it is no 
Devaſtavit, nor Aſſets, as is ſuppoſed 3 for the woman may have 
an Action againſi the Executor of C. D. And it was agreed by the 
Court, That if a man make his Debtor and a ſtranger his Execu- 
tors, and the Debtor dieth, the ſurviving Executor may have an 
Action of Dcbt againſt the Exccutor of the Debtor : And (o it 
was adjudged in the principal Cale, ſomewhat contrary whereunto 
is that which isc)ſewhere afſcrted tor Laws (2) That it .F S. and 
F.G. be indebtcd unto a man in 100}. and he maketh F. $. and 
another his Executors, and dicth, and F,$. maketh his Executors, 
and dicth, F. G. the Co-executor with F. S. which ſurvives him, 


cannot have an Action againſt the Executors of F.$. for this 100 /. . 


for the Action was extinG before 3 for the Action could not be uled 
before, but in the name of F. $. and F.G. his Co-exccutor, which 
were firſt, although the one of them did not Adminiſter. But if 2. 
doth owe and be indebted to B. 100 /. and maketh B. and C. his 
Executors, and die; if B do not Adminiſter, he may have his 
AQtion for the 100 /. and fo may his Executors, if he dies : For in 
this Caſe the Action of B. is not extin& (he not Adminiſtring to 
the Goods) although he made him one of his Executors. (3) 

2. Soalſo it is if any one of Joynt-Debtors be made Executor, 
or any one of the Joynt-Executors be a Debtor to the'Teſtator, for 
that they cannot ſue, without making him who is a Debtor allo a 
Plaintiff, which he is not capable of againſt himſelf, ' The Law 
is alſo the ſame for Actions either of Treſpaſs or Account. ® 
So that if two perſons be joyntly bound to the Teltator in One 
hundred pound, and he make one of them his Exccutor, this is 
held for a Releaſe in Law of the Bond or Debt to them both. * 
So if one make his Debtor and another his Exccutors and dic, in 
this Caſe, if that Executor who was not indebted to the Teitator, 
ſarvive the indebted Executor, he ſhall not have an Action of 
Debt againft the Executor of his Co-cxccutor, although the in- 
debted Executor did not Adminiſicr in his lite-time 3 for the Acti- 
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on was once extinguiſhed and determined, and no Adion can be 
brought, but in the Name of them both. * But it one that is (@ 208.4. 15.; 
indebted make his Creditor and another his Exccutors, the, Cre- * 2: E 4-3-% 

F . . Wo,” 9% © : 2tH7. 3l. p-r 
ditor may have an Action it he do not Adminiſter 3 ? But when Fineux. 
the Teſtator is indebted to me, and maketh me his Exccutor, 1 +) 8 E. 3. per 
may detain the Goods for my Debt : So that it ſeems, that though (q) 7 1.18278. 
the Action be extin& in regard of the Teſtator, yet the debt is 5pno4ir fac: 
{till in efſe in reſpe& of ſtrangers or other Creditors. 4 Greidoroges Cale 

275.% Lavridg. 

dez Caſes, Edit. A. D. 1599. tit- Execut. nu. 3: & Falb. ubi ſupra f. 44. &. I. Scimus $. in Computatione, 
Cod.de jure Deliberandi. 


3. When a Creditor to the Tcſtator is made his Executor, he 
may detain ſo much of the Teſtators Goods, as whereby to fatisfie 
himſelf in the firſt place before other Creditors. But withal, al- 
though the Teſtators Creditor, being made his Executor, be in as 
good caſe or better than other Creditors of the Teſtator, * and (r) DiQ. 1. 14- 
may allow his own Debt before other like Creditors, © and may =o anno 
detain ſo much of the Goods of the deceaſed tn his own hands as $. Statuimus.1.3. 
his Debt doth amount to 3 * yet this is to be underſtood only P{Y prot Cunt 
when he hath duly made an Inventory of the deceaſed's Goods ac- Eeincer Weds : 
cording to Law: » Nor hath he ſuch a clear power to pay him- 3 bride 1, | 
{elf betore any other, unleſs his Debt be by Specialty, or upon Re- Caſes. fol. 174, 
cord. * And as an Executor hath his Ele&ion to pay which +) Fulb. uv; ſup. 
Creditor he will firſt, that is of equal degree for quality of Debt ; - A 
ſo hath he cleion to pay and ſatistie him(elf of what part of the mus. $ in com. 
T<cſtators Goods he will, yea, though the Teſtators Goods amount (F/ 79%: iCom. 
3n all tono more than his own Debt. * And it there come not to «x) Ofi-. Exec. 
the hands of ſuch Executor Goods ſufficient to pay himſelf, he may ©© + 
(as ſome conceive) have an Action of D-bt againſt the other Exe- 
cutor where there are more than one. 7 Syed Dugre, Whether (y) Plowl.com, 
after he hath once Adminiſtred, ſpecially if he pay tumſelf any part x Fo - 
of the debt, he have not thereby barred or diſabled his Suit for. the & 12 H.-21. &* 
reſidue: Otherwiſe he may ſue the Heir tor his Debt, if he hath =  "Iokig 
not Adminiſtred as Exccutor 3 provided that the Bond extend to 
the Heir, which without expreſs words it doth not, though for 
the Executor jt be otherwiſe; and fo may ſue the Heir, it the Heir 
be bound, and he have not ſuthcient Goods as Executor, * Al- 

" , «2 (2) 2IH. 4. 21, 
ways obſerving, that although it be commonly (poken int'te ge- - & ofic. Exec. 
neral, That an Executor, may firtt pay himſclt, yet it is to be un- i fopra- 
derltood with this Caution or Condition, That the Dcbc to him be 
of cqual weight and dignity with the Devts to others; for if his 
Teitator were indebted to other men by any Statute, Judgment 
or Recognizance, and to him, whom he maketh Executor, only 
by Bond or other Specialty, then may he not firſt pay himſelt, 
that is, by paying of himſelf leave _ unpaid whoſe Debts are 

2 of 
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of a higher nature z but if there be ſufficientfor ſatisfaction both 
tothem and hirnſclf, then it-is not material which of. them is firkk 
paid. The like advantage doth the Law allow to an Adminiftra- 
ror, who is one of the Inteſtates Creditorsz of whomit hath been 
held, That ſuch Adminiſtrator may retain Moneys or Goods of 
the Inteſtates in his own hands, for ſatisfaction of his own Debt 3 
(1) Mich. vr Jac. (1) which an Executor of his own wrong may notdo. (2) And 
C.B. Bon 2nd © therefore in an AGion of Debt, wherein the caſe was, A man 
Godb. 216, & died Inteljate,. and a ſiranger poſlefs'd himſelf of the Goods of the 
Co.5- pare (0%. Inteſtate 3 afterwards Letters of Adminiſtration were granted to 
(2) Ibjd. _. a Creditor of the Inteſtate . who brought an Action cf Dcbt 
againſt the.ſtranger, for the Debt due to him by the Inteſtate. as 
Executor-of his own wrong. The Queſtion was, Whether the 
Creditor by-taking the Letters of Adminiſtration, had not ſuſpend- 
ed his Action for the time that he ſhoald continue to be Admini- 
ſtrator ? The Opinion of the Court was That the Action was not 
ſuſpended 3 for here is but a right to Aﬀets in the Adminiftrator, 
and no Aﬀets in his hands to charge him withalz and the granting 
unto him Letters of Adminiſtration; hinders him not from bring- 
ing his Action, becauſe the Goods were not taken away after the 
Ca)Micb 1652 Adminiſtration granted, but before: And it they had been taken 
Aly and Chile's after -the Adminiſtration, he might hayc had.a Trover and Con- 
Caſe. Styles 334+ yertion, or an Action of Treſpals for the taking of them, (3) 
Paſch, 1 Jac. B. 4. If an Obligee releaſe to the Executor of the Obligor before 
Ra Eee. Probate of the WAll, . it is.a good Relea(e, if he prove the. Will af- 
cut. A. . terwards; 

If. a Debtee die Inteſtate,and the Ordinary commit Adminiſtra- 
Trin. 7Jac-B. tion to the Debtor, whereby the debt is extinct, [ © | yet it hall 
Rell. ivid: Vt-G. . be Aﬀets in his hands as to Debts, becauſe the Ordinary hath no 

power to diſcharge the Debt. It:was agreed per Curiams 

If Adminiſtration be committed to the Obligor, the ſame doth 

not extinguiſhthe Debt 3 but if the Obligee doth make the Obli- 
Co: par 8, 13. $or his Executor, the ſame is a Releaſe-in Law of the Debt, becauſe 
__— it-is the at of the Obligece himſelf: But if a Woman, who. is an 
of wat Executrix takes the Debtor to Husband, and the Husband dieth, 
the ſame is no Releaſe of the Debt, becaule it was enly.ſo ſuſpend- 
ed during the Coverture. 

The Father and Son wcre- joyntly and ſeverally- obliged to 4. 
$adrs J6eC:8. who made the Sons Wife his Exccutrix, and deviſed to her all his 
Fryer verſ. G!- Goods after his Debts and Legacies paid;and dies; the Witc Admi- 
; by. mg Ri nilters, the Son makes his Wite alſo Exccucris, and dies 3 the Wife 

'T dics Intcttate, Adminiſtration of the Goods not Adminiſtred of the 
Obligee was committed to F.. who ſues G. the Father, who. was - 
the. ſurviving joynt- Obligor. And -the Court was of opinion, 
That the making; of the Wite of one of the Obligors Exccutrix 

was 
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was a ſuſpenſion of the Action during ſuch time as the Execu- 

trixſhip continued, as 8.El. 4-3. And Nichols Jultice ſaid , That 

a perſonal Aion once ſuſpended by the aG of 'the party, as here 

by the a&t of the Obligee, in making the Wife of one of the Ob- 

ligors his Executrix; (hall be extin& tor- ever 3 otherwHe if. by the 

at of Law. And it ſeemed to the Court, That by the laſt Clauſe 

of. the Deviſe of all his Goods to the Wife, after his Debts and Le- 

gacics paid, the Obligation paſſed to the Wite, And inaſinuch as 

that the duty and debt thereof is a thing in Action, which by our 

Law cannot be transferred by a Deviſe, yet it ſhall enure as a De- 

claration of the intent of the Obligor, that the debt is. extin& z 

and the Civil Law allows a Deviſe of Debts due to the Teſtator 

to be good. And it is averred in the principal Caſe, That the 

Debts and Legacies are all paid : Whereupon Judgment was given, 

Bud querens nibil capiat, &c. By which it appears, That not 

only by the making of a Debtor one of the Executors, is the whole 

Dc<bt extin& in Law, as well as if the Debtor were the fole Exe- 

cutor 3 but alſo the making of one of the joynt-Debtors Wives 

Executrix, ſeems to be a Releaſe of the. Debt-: Infomuch ,; that > R. 5. 20. per 
what. is ſaid-of making a Debtor Exccutor, the ſame may be. ge- rotor og 25-0 
nerally applied to the making of any one of the joynt-debtors an : 
Executor. And therefore the Debt being once. extind by ſuch a 
Releaſe in Law, it ſhould ſeem an improper Inference to hold (as 2: 
ſome have done) That - where one of the joynt-Executors is-a ** 
Dc<btor to the Teſtator, and dies. the ſurviving Executors may ſue 
his Executor after his death, though they could not ſue. himſelf 
during his life, 

The Suggeſtion was, That whereas one was in debt to F.$.in 301. mich. 7 Jac.B.R. 
who after by Deed of Giſt in his life-time, conveyed all his Goods rai Larne 
and Chattels to 4. and after made the Plaintiff and B. his Execu- Rep 
tors,and deviſed,that the Plaintiff ſhould pay out of the 3o 1.which 
he owed him, 10 }. to the Defendant for a Legacy 3 who brought 
the Plaintiff -into the. Ecclcliaſtical Court for the ſame 3 where 
the Law the 3o 1, Debt is extin& by making. the Plaintiff Execu- 
tor 3 and ſhewed that he had proved the Will, &c. And per Curiam, 
the Defendant ſhall haye a Conſultation, foraſmuch as the joynt- | 
Execator hath no remedy to recover the 3ol. againſt the Plain- 
tiff his Co-Executor, nor can have any Action for the ſame during 
the Plaintiffs life, yet the Debt noc extin, but remains as Aﬀecs to - 
any other Creditor, as 15 8 E. 4. And by the ſame reaſon that one Pebtor-foir Fit- + 
Debt ſhall ſatistic another Debt, it ſhall ſatistic a Legacy alſo , and paiers —_ : 
much the rather, in regard the expreſs intent of the Feltator was 
to that purpoſe, having preciſely limited the Legacy to be paid 
out of the Debt. ©#od nota per totam Curiam. And Conlultation 
was granted accordingly. Telv. Council for the Plaintiff... 
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CH A Þ. XII. 


Of Heirs, Executors aid Adminiſtrators in general. 


I. The general difference between an Exccutor and an Adminiſtra- 
tor > and wherein they generally agree. 

2, How the Heir differs from them bath, and each from other, ac- 
cording t0 the Civil Law, in diftinGion the to Common Law of the 
Land. 


1. "TÞ Hey differ thus, viz. an Executor is made either by the Te- 

ſtator, or by his own acts but an Adminiſtrator 1s ap- 
pointed only by the Judge. An Executor may appoint an Exe- 
cutor to the fixfi Teſtator, fo cannot an Adminiſtrator; yet a bare 
and meer Executor, or a naked-Executor to whom nothing is be- 
queathed in the-Will, made choice of mecrly tor his care, and not 
at all for his protit, cannot bequeath the Teftators Goods in his 
Will by Legacies, no more than an Adminiſtrator; for theſe Goods 
are tv be imployed only for the behoof of the Tcſtator, in which 
reſpe& ſuch Executor is accountable as well as an Adminiftrator ; 


But of the profits and fruits which happen and ariſe of thoſe Goods 
which belong to any as Executor, he may make his Teſtament, 


though not of the Goods themſelves; and ſo alſo in ſome caſes 
may an Adminiſtrator. They agrce thus, viz. an Adminiſtrator is 
entitled to all the Goods and Chattels of the Inteſiate, as well as 
an Exccutor to all the Goods and Chattels that belonged to the 
Teftator 3 they are both alike liable to payments of Debts and Le- 
gacies, and they are both accountable, Theſe are the moft general 
things wherein they differ and agree, Their more particular agree- 
ments and diſagreements are very many, according to their diſtinct 
Beings, Intereſts and Offices : For which reaſon the Reader for his 
fuller ſatisfaction in this point, is referred to his own Obſervati- 
ons from the Contents of the ſeveral Chapters of this Teliamen- 
eary Treatile. 

2. How the Heir ſpecially differs in his rights and intereſts from 
both an Executor and Adminiſtrator, is reſerved for the ſubje& 


-Watter of the two Chapters next following : Here therefore it is 


conſidered only how in general he differs from them both. The 
Heir at Common Law, is he that ſucceeds by right of Blood to 
Lands or Tenements in Fee. The Executor is he that by a Teſta- 
tor is appointed in his Teſtament for the execution thereof. And 
the Adminiſtrator is an accomptable Commiſſioner authoriz'd by 


appointment of the Ordinary, for the diſpoſal of the Goodsof an 
Inteliate, 


II 
Fo 


P | 2 T IE of Execmtors and Adminiſtrators, 


Tnteſtate, The Common and the Civil Law make different Con- 
iructions of the word | Heres: With the former, he is ina pe- 
culiar ſenſe, Heres Sangainis > with the latter, he is in a general 
ſenſe, Heres Hereditatis : And as at the one, the Heres claims 
the Real Eſtate in Fee by a Sanguine defcent 3 fo the Exerutor at 
the other, claims the Perſonal by a Teftamentary Succeſſion : But 
ina larger ſenſe at the Civil Law : For there Heres ex Teſftamento 
ſuccedit in univerſum jus Teſtatoris > and what we call Execator, is 
there known by no other name than Heyes 3 yet with us there is 
alſo Heres Teſtamentarius, in which ſenſe he is commonly called an 
Heir, who ſucceeds by Teſtament in Fee,as well as he who by right 


of Blood. And both the Laws do nigh agree in this, That they 


both account the Heres or Execator,the Repreſentative of the Teſta- 


tor or deceaſed's perſon; which cannot properly be fo faid of an Ad- - 


miniſtrator for he is but Executor Dativus,where there is no Teſtator, 


nor doth the Civil or Canuoy Law underſtand that word of [ Admini- 


ftrator | in any other ſenſe than in reference to pablick Government. 
Notwithſtanding it ſeems very Conjecurable, That the Ofhce of 
an Admiziſtratoy, as now practicable with us, had its Origination 
from that light which the Civil Law illuſtrated the World with : 
For albeit the Law with us for appointing of an Adminiſtration in 
cale of Inteſtation, be very ancient, * yet it is not improbable, but 
that the Concrediting this Truſt with the Biſhops, and (uch as un- 
der them exerciſe Ecclefialtical Juriſdiction, did originally take its 
hint from that Conſtitution of Leo the Emperor, * whereby the 
Biſhops of the reſpc&ive Dioceſſes wherein any perſons did be- 
queath for or towards the Redemption of Captives, were to {ce it 
performed accordingly, in caſe none other were to that end ap» 
pointed by the decealcd. . 


CHAP, 
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An.13 Ed.r. C.19. 
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(b) L.23. nulli 
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CHavÞP. XIII 


Of the .Executors rights excluſtuely to the Heirs, or. any 
others. 


1. The ſeveral diviſions and diſtinions of ſuch things as come- to 
the Executor > and what Chattels are. 

'2. Of ſuch Chattels real, living and moveable, as accrew #0 the 
Exceutor- 

3+ Of ſuch Chanels real, without life and immoveable, as go to 
the Executor. 

4. Of Chattels perſonal , living and moveable, belongiug to the 
Executor. - EEE 

5. Of Chanels perſonal, without life and moveable, pertaining to 
#be Executor. 

6. Several Laws in reference to this ſubje(, ſpecially to ſuch things 
4s are within the rigbts of Executors. | 
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1- ALL things that come unto an Exccutor, may be divided 
into things poſſeſiory and aGtually in the Teliator, or in- 
to things only in ation, and not aQually in him ; and the things 
poſſeſſory may be divided into Chattels real and immoveable, or 
into Chattels perſonal and moveable. Again, the poſlcflory Chat- 
tels real may be divided into things living, or into things with- 
out life. Alſo the. perſonal Chattels or Goods moveable may be 
divided into things living, or things inanimate and without life, 
There are alſo comprehenſive of ſome of theſe, Chattels principal, 
. and Chattels acceſſory that follow the principal, So that Chattels 
are all poſſeſſions of Goods moveable and unmoveaable , except 
ſuch as are in the nature of a Free-hold, or parcel of it. And they 
are called real or immoveable, either bccauſe they are ſuch in 
their own nature 3 or becauſe they appertain to ſomething real by 
way of dependance, as a Box with writings of Land, the body 
of a Ward, the fruit of a Tree, or the Tree it (elf upon the Land 
. or becauſe they iſſue out of things immoveable, and of a more real 
nature, as Leaſes for years, at Will, Wardſhips, Tenants Eſtates 
by Scatute Merchant, Staple or Elcgit, and Grants of the next 
Advowlſon. | | 
2. The Chattels Real, Living and Moveable, which did accrew 
to the Executor, were ſuch as theſe, viz. Wardſhip, being a real 
Chattel in reſp<& of a Tenure of Land, whereby was intended 
ſuch Ward(hip as was by Knights Service,and not ſuch as is by So- 
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Parrt 1. Of Executors and Adminiſtrators. 121 
cage Tenure alſoa Villain for years, as by Grant for a Term from 
him that had the Inheritance. 
3- The Chattels Real without Life and Tmmaveable, that go to - 
the Executors, are generally and tor the moſt part in Houlcs or 
Lands, by Leaſe, or extent upon Judgments, Statutes, or Recog- 
nizances, Or in things iſſuing out of Houſes or Lands, as Rents, 
Commons, and the like, as arrerages of Rent behind at the Te- FF 
ſtators death, alſo Advowſons, Tirhes, Fairs, Markets, profits of 
Leets, and the like, which the Tettator had only to r years. Allo 
the Title accrewed to the Crown upon Attainder of Felony, where 
the party held not of the King, viz. the Aunum, Diem & Vaſjtam, 
that is, power not only to take the profits tor a year, but allo to 
walte and demoliſh, &c. is bat a Chattel 3 and theretore though 
granted to one and his Heirs by the Ring, yet (hall go to the Exe- 
cutor, not to the Heir. * Alſo a Leaſe for years determinable C4) No. Na. Bres 
upon lives, which is a Chattel, and ſhall go to the Executorz » bs OS. . 
as alſo doth an Extent upona Statute. Likewiſe, if a Termer for ©) 37 ATp.re. 
years grant his Term by Bequeſt or otherwiſe to 4. and his Heirs :' 5 Lord pai ; 
if A. dies, his Executors, . not his Heirs ſhall have ic, for it is: no oy Fw oh 
Inheritance. Or if ſucha Termer grant a Rent out of the Land to Tram: a: thcir 
A. and his Heirs, or the Heirs male of his body, yet fhall ic go to 77727. in 
the Executor, not to the Heir 3 for it being derived out of a Chat- ED 
tel, it (elf remains a- meer Chattel, and becomes not any Inheri- 
tance, ' * Allo, if aRent be granted out of Eand to one in Fee-' (+) Offic. Exec, 
ſimple, Fee-tail, for Life or Years, and it be not paid to him in © > 
his life-time,the Arrearages ſhall go to his Exccator not to his Heir, 
Or if a man (cized of Land and poſlcfT<d of a ftock of Cattel, let 
it for Years, and Covenant with the Leſlce that he pay to himand 
his Wife, their Heirs and Aſſigns, Oae hundred pound per annnnm 
during the Term 3 in this Caſc after che death ot tne Leflor, his 
Wite ſurviving him, her Executor, and not his Heir, (hall receive 
this payment, 4 Again, it 4. grant the next Prcfſuntation of the 
Church of B. unto D. In this Caſe if D dies, his Ex:cutor ſhall <9) Pyer. 275. 
have-it as a Chattel, * not the Hcir. Or if A. grant a Leale (c) yr. +83. 
for:ycars of Land to D. and his Heirs, and D. dicsz his Exccutor, 4.749 ?7: #*: 
and not his Heir ſhall have this Term. *f And if A. poſtcficd of a ) Ck 10.87. 
Term of years of Land, grantic by Decd, or give it by Will to D. pln, 
and his Heirs, or to D. and hiz Hcirs. males, or devite it by Will 3% FN. 8. 129. 
to B. for life, the Remainder to D. and his Heirs 3 in thule Caſes D. 77. res, PE 
{hall have theſe Terms of years as Chattels, and after his death his 7% 9 :evrs. 
Execator ſhall have them. £® Allo, if a Leſſee for life make a «() Coke 8. gz. 
Leaſe for years abſolutely; this in Law is a Leaſe for ſo many years, ma FRO =. 
K the Lite! live ſo long,. and ſhall go to the Executor after his £9 for years. 
death. * And if one makes a Feoftment-in Fee of Land, the ©) Brownl. 19. 
Fcoffee covenanting to do divers things tothe Feoffor, and tofar- 5/.,.* "_ 
R kcit 
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Of .Executors and Adminiſtrators. Parr ll. 


Forfeitures on 
breach of Cove» 
nants. 


(1)F, N.B. 120. 
Fitr.2. Coven. 17- 
(i) Sheph. Ep't. 
chap-155 fo. 993- 
(k) New Terms 
of I arr. Fox -_ 
fagns. & Cuke UP» 
Lirulet. 46. 


Eq) Xo. Na. Br. 
88. Reg- Orige 
ful. 102». 

This intereſt of s 
Priſoner is va'ud- 
ble, jure belli. 
Bro.no. a+ 295+ 
& tit.. Property+ 
38. & I. H. 6. 
Cap-5e 

(m) Offic. Exec. 
C-5- C1. 


Cn) Ibid. £aP» 5+ 


Corv landing. 
(0 Perk-tit. Dc» 
vile, foL99- 


Hcps. 


= 


Tikes ſet ont. 
(p) Offic. Ex. ubi 


ſupra. ; 
Garden Fruits. 


() Ibid. 
Writings and E- 
vidences touchivg 
Chaitels. 


Corn ſlanding. 


feit Five pound to him and his Heirs, as oft as he ſhall fail perfor-. 
mance, and the Fcoffce doth fail and. break- his Covenant divers 
ways, and the Feoffer dieth in this cafe his Exccutor, not his: 
Heir, thall have and recover all the Forfcitures that are paſt and: 
unpaid. (1) Alſo it any Goods or Chattels be granted to any. 
Heads of Bodies P6livick and their Succefiors, their Exccutors, and , 
rot their Succeflors, ſhall have them. *i In like manner, if a Leaſe 
for years be made to a Biſhop and his Succeflors, and he die, his 
Executor, not his Succeflor, is to have it. * 

4+ Among the living Chattels Perſonal that go tothe Executor, 
may be comprehended an Apprentice for years, the intereſt of a 
Debtor in Execution for Debt, and in a Priſoner taken Fare belli.. 
| Alſo Cattclof all kind ; yea, and Fiſhes in a Pond, Conies in. 
a Warren, Deer in a Park, Figeons in a Dove-houſe, where the 
Feſtator was but a Fermer or Leflee thereof, for then they. are to - 
go to his Executor as Acccfiory Chattels following the State of. 
their Principal, viz. the Pond, Warren, Park and Dove-houſe ; ®- 
Or. if the Coneys, Pigeons, or Deer were all tame, they are then: 
likewiſe to go to the Exccutor, and not to the Heir 3. ſo likewiſe 
are Hawks reclaimed 3. yea, it is Felony. to ſteal Hawks young in: 
the Neſt ; which implies that they are Goods, and. belong to the 
Executor. * | | 
' 5, Chantls Perſoual, without life aud meaveable, as all Houſe» 
holdſiuf, Implementcs and Utenſils, Money, Plate, Jewels, Corn, 
Pulſe, Hay, Wood felled, Wares, Merchandize, Ships, Carts, Plows,. 
Coaches, &*c. are evident to belong to the Executor, not to the 
Heir. And generally all things ſowed, and vot arifing from the 
Earth without manuring , go. to the Exccutorsz and ſuch 
things as grow of themſelves to the Heir 3 therefore Corn in the 
field growing or ſtanding ſhall go to the Executor. * But Graſs. 
growing, and Fruit on the Trees te the Heir. Allo Hops, though 
not ſowen, if planted; likewiſe Hemp and Saftron do, like Corn 
growing, pertain 'to the Exccutor.. Alſo after Corn reaped, 
and before the Tythes (ct out, the Inheritor of the Tythes dying, 
his Executor, and not his Heir, ſeems to have the beſt right to the 
Tythe after ſet out. ® Alſo things above ground in Gardens, as 
Mellons of all kind, and the like, go to the Executor, not to the 
Heir as alſo all other things as have ſuch a yearly ſetting or ma+ 
nurance, as ſevers them in intereſt from the ſoil. 5 Alſo the 
Writings and Evidences that concern not the Inheritance, but only 
Leaſes, Terms, Goods, Chattels, or Debts, pertain to the Execu- 
tor. If one that holdeth Land forthe Life of A. 5. ſow the Land, 
and A.B. happen to die exe it be ripe and cut', and he that (o 
holdech the Land happen to die alſo before it be ripe, the Execu- 
tor of the Tenant ſhall have the Coxn, And it the Tenant in =_ 
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- do not Preſent, yet he ſhall have it. 
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tor, not he in Reverfion, nor the Heir, nor the Iſſue in Tail ſhall 


fow the Land he doth ſo hold, and die ere it be cut, the Execa- 


have it. Alſo, if 4. make a Feoffment of Land to B, excepting Tree. 


the Trees thereon, which he afterwards grants to B. for years 
in this Caſe the Trees are in the nature of a Chattel, and if B. dies, 
his Executor ſhall enjoy them. * Or if A. ſciſcd in Fee of Lands 
whereon Trees grow, (ell theſe Trees to B. who then dies before 
they be felled; in this Caſe the Executor or Adminiſtrator of B. 
ſhall have them, and may ſell or cut them down. © Laſtly, 
The Executor, without contradiction of the Heir, may in any con- 
venient time after the Teſtators death, enter into the houſe de- 
ended to the Heir for the removing and taking away of the 
Godds, fo as the door be open, or at leaſt the key be inthe door 3 
* but he cannot juſtifie the breaking open of the door of any 
Chamber to take Goods thence : But if the Goods be not re- 
moved in convenient time, the Heir may diſtrain them as Dam- 


" mage Feſante. 


6. If a Leaſe for years be made to a Bilhop and his Succeſlors, 
and he die, his Executor, not his Succeſſor is to have it. * If a 
Preſentment to a Church happen to a Tenant in Tail, and he die 
before he Preſents, his Executor, not his Iſſue in Tail ſhall Pre- 
ſent, becauſe the Chattel is not deveſied: Likewiſe if a Termer have 
a Preſentment which doth happen during the Term, though he 
” If a Parſon, Vicar, Ma- 
fer of an Hoſpital, or any Body Politick, be pofleſſed of any Goods 
or Chatcels in their own right, and die, they ſhall go co their Exe- 
* lf a Leaſe be 
made for years, or the next Advowſon of a Church, or Covenant 


for payment of money, or the like, be granted, or an Obligation 


made to one and to his Heirs : In all theſe Caſes he hath chis as a 
Chattel and it ſhall goto his Executor, aud notto his Heir: Soif 
any ſuch thing be granted to one and his Succeſſors, his Executors 
fhall have it: And if the Heir or Succeſſor get the Deed, the Exc. 
cutor may recover it from them. ? It onehatha Box, or Cheſt, 
or Trunk full of Writings at his death, aud the lame js open, not 
ſealed or locked, this ſhall go as Goods to his Executor : Bur if it 
were ſcalcd or locked, as incident tothe Writings, it would be the 
Heirs whoſe the Writings be. * If a man hath a Term, and 
deviſeth the ſame to one, and the Heirs of his body 3 his Heir ſhall 
not have it, but it ſhall goto his Executors, becauſe a Term which 
is but a Chattel, cannot be entailed. Vid. 28 Eliz. Peaceck's Caſe, 


and 21 Eliz. Higgins and Afil's Cafe, adjudged acc. In like manner, 


if a Deviſe be made of Land to one and the Heirs of his body, for 
Five hundred years, itis a Releaſe for years, and his Executors 
ſhall have it 3 for an Exccutor ſhalt have all Leaſes for years: And 

| R 2 although 


i 
« 


(r) Coke 4. 63. 


(C) Coke rv. $0. 
& Peck. Teas 38 


(t) 21 H. 6.30, 1 
If o ber Goods 
chance to be t4. 
ker: amt them, 
he is exc uſed. 

21 H. 7.25. 

Vid. Lib. Later. 
640. | 
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B. Perk. Set.g7. 
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Perk. Set. 5s. 
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(y) L'rel. Sea, 
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B. 129. Broo., 
Oblio. 18. 68, 
F.tz. Account 56, 
Chejt of Writings. 
Brouo. Executors, 
97- 145: Firzh, 
Execut. II, 

Z) 22 Ev. 4+ Fo 
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Co. ro. Loves 37, 
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18 E4d.4-3-41 Ed. 
2-2- 14 H. 4-6, 
KRol!. Abr, ti. 
Execut. lit. ve_ 


although the. Feir,. and not the Executor, ſhall have the Writings 
which concern the Inheritance, yet the Exccator, and not the Heir, 
ſhall have che Cheſt whercin ſuch Writings are, if the Cheſt were 
tot lock*d 3. but if lock'd, then the Heir ſhall alſo have the Cheſt, 
as aforeſaid. So that it appears by the premiſes, That an Exccu- 
tor or. Adminiſtrator, by virtue of his Executorſhip or Admini- 
ſtratian ſhall have all the Chaitels Real and Perſona!, which be- 
longed to the Teſtator.or the deceaſed in his own right, as well 
thoſe he had in 4&jo or in right of Aion, as thele he had in 
attual Poſſeſſion :- And therefore he (hall have the Leaſes tor years 
of Land, Rents, Commons, allo Grants of next Advowlons, Pre- 
ſentations, Corn growing and cut, Trees and Grals eut and ſever-. 
ed 3 all. rights of Executions upon Judgments, Statutes, Obliga- 
tions, and cauſes of Action ; alſo all other things that are of the 
Nature of Chattels, therefore he ſhall have the Relieff, or an Ad- 
»owſor that is fallen : Notwithſtanding both which lalt, as to the 
ane, the King, and not the Executor or Adminiſtrator of. a Bi- 
ſhop ſhall Prcſcnt, where a Bifhop dies intitled to Preſent by the 
Vacation of a Church :. And as to the other, it is ſaid, the Heir, 
and not the Executor or Adminiſtrator fhall bave the Relief, if 
the deceaſed Lord of the Seignory had a greater Eſiate therein 
than for Lives or Years : But they (and not the Heir) ſhall have 
the Fines aſſeſſed upon the Tenants in the Lords life-time ; Alſo 
they ſhall have the Arrearages of Rent reſerved,as 1n the nature of a 
Chattel; as alſo the Arrearages of Rents-charge iſſuing out of Lands 
that were. due to the Teftator : Likewiſe the Execcutor. or Admi- 
Ailtrator, and not the. Succeſſox of a Parſon, ſhall have ſuch Ar- 
rearages of an Axnity in Fee due to him in right of his Church, as 
were behind at the time of his Death : Alſo the Executors, and 
not the Heirs of a Leflor, ſhall have the Rents of Chattel-Leaſes 
albeit the Leſſee covenanted to pay it to him, his Heirs and Afligns, 


 orto him and his Heirs: Or if a Feoffment. in Fee of Land be 


(r)11 H: 4. 30. 


Noy's Maxames 7s 


-. Co. cn Lit. 79» 


Iyer. 139, 24s 


293» 
. Brook, Exec.147.. 


Dyer. 537- 253. 
275+ 

F. N. B. 120. 

Cv. 4+ 48. 35 H.. 
6. 27- 

Plow. 293. 


) Co i. 


9. Yg 
£3) Goldsb. 112, 


4. 


made to one, excepting the Trees growing thercon, which are af- 
ter granted to the Feottee of the. Land- for a Term of years : In 
this caſe the Exccutor or Adminiſtrator of the Feoftte ſhall have 
the Trces in the nature of a Chattel: Alſo they ſhall have that next 
Preſentation to a Church, which theis deceaſed had at the. time of 
his death; and all Charters, Writings and Evidences that concern 
the Chattel-Eſtate, but not ſuch as concern the Inheritance, nor 
ſuch as relate to matters of Truſt, or to things Perlonal concern- 
ing Offices of Truſt, (1) For Offces in Trujt.and Perſonal, (hall 
not go tothe Executors or Adminiſtrators. . (2.) But an intereſt in 
an Avoidance of a Church, is in the nature of a Chaztel, and ſhall 
£0 to the Executors, and may be releaſed by them, (3) But if a 
Recognizance be centred. and acknowledged tro the Chamberlain of 

: LONDON, 
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Fee-ſimple, Fee-tail, for Life, or a certain Term of years inTight - 
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LONDON, and his Succeflors, by Cuſtom of Orphanage mo- 
ney, this Recognizance,when he dicth, ſhall go to the Chamberlain's 
Succeflors, and not to his Exccutors'or Adminiſtra ts. (4) And (4) Co. 44 65. 
as for an Advowſon, it isan intereſt : But the grant of a wext Avoid- 
| ance, is an intereſt which will go to the Executors,as aforeſaid. (5) (5) GoIdsb. ubt 
And the Exccutors of a Biſhop, Dcan, Parſon, Vicar, &e. ſhall '* 
have ſuch Obligations as are made to them ..and. their Succe(- 
ſors, (6) 2 141] 504 444 RS 
If a man be poſſeſſed of a Termof years, and he Devife it to 
another and his Heirs, or his Heir males : By this Deviſe the Exe- 
cutors or Adminiſtrators, not the Heirs of , the Device, ſhall have 
the Term. (7) And therefore if a Leſſee for years of Land deviſe (72Co 19. 45: 
all his intercfi therein to his Wife, if (he live ſo long 5: and if after 554, 22? 
her death any part of the Term be yet remaining, and to come,then _ 
that it go to A.B. and his: Son, and the Heirs of his body: By - 
chis Deviſe .the Executors and Adminiſtrators of 4. B. and not 
his Heir ſhall take, at leaſt fo long as he hath any Heirs of his body. 
And yet if one poſſefſed of a Term of years, Deviſe it to.4, B, . © 
and after his death, That the Heir of 4. B. ſhall have it : By this - © 
Deviſe 4. B. ſhall have ſo many years of the Term. as he ſhall live, 
and the Heir of A. B. and the Executor of that Heir ſhall have the . 
reſidue of the Term. - ('S$) But if a Deviſc of Land be-made to (8)8rown!. r. xr. + 
C. D. and the Heirs males of his Body, for a certain Term of ITO 2-198p, > 
years: By this it ſeems C: D: hath but 4 Leafe for \ſomany* years, * © 
it the Heirs males of his body ſhall (o long continue, and that for 
want of Iſſae male, the term of years.ſhay.end, - And: in-this caſe 
che Exccutor or Adminiftrator, not the-Heirs Males of CD, ſhall 
have it after his death. (9) I O08 op | 
Although Trees ſtanding and growing on Fee. ſimple Land, and . 
not ſevered from the ground, do go to the Heir together with the 


(5) Hub. 64. 


,Land 3: yet if {ach Trees be ſold for money, andthe Vendee after-. 


wards : happen to die before they be. cyt. and -ſeyered from the 

ground, his Executor or Adminiſtrator ſhall have them, and may 

cut them down.. (10): Qtherwile, if after he puxchaſe the Land .al- («) co. rr. $0, - 

ſo: whereon they grow 3 in which Caſe his Heir, .and not his. Exe 9 5-0: 58. 

cutor (hall have them, | RW. os | 
If the Husband (ow the Land, whercot he hath an Eflate. in | 


of. his Wife, and die cre the Cornbe ripe: In this Caſe, the-Hus- 


band's Executor or Adminiſtrator, and not the Wife, ſhall have 


the Corn: Soif one that holdeth Land for the life of anotfier, ſow 
that Land with Corn,, and he for whoſe life heholdsdie (and the 
Tenant alſo) ere it be ripe or cut, the. Tenants. Executor or Ad- 


' miniftrator ſhall haveit.. The. caſe is the ſame witha Tenant in 2 - 


Tait, ox in Dower, who ſow the Land they fo hold, and die .ere 
; the -- 


Of Executors and Adminiſtrators. P ak T 1. 


-the *Corn be: ripe 3 in-ſuch Cafe the Executor or Adminiſtrator, 
-not the Iflue in Tail, nor the Heir, nor he in Reverfion, ſhall 
: have the Corn, as aforeſaid. Alſo if the Husband make a Feoft- 
- ment in Fee to the uſe of himſelf for life, and after of his Wife, a 
he ſow the Land, and after die ere the Corn be cut, his Executors 
-or Adminiſtrators, and not his Wife, ſhall have it : Otherwiſe it 
-t5, in caſe of a Feoffment, to the uſe of the Husband and Wife 
together in Fee, or for Life 3 in which Caſe the Wife, and nat 
- x1 Dyer. 926. the Executor or Adminiſtrator of the Husband that ſowed the 
. Dr. & Seud. 35: :Land, ſhall have the Corn, in caſche dies before it be ripe. (11) 
_— Tenant in Dower, made a Leaſe for years, rendring Rent, and 
took a Husband, the Rent was behind, the Husband-died ; and 
it was held, That his Executors, and not the Wife, ſhould have 
the Rent. (12) TR 
It 4. ſow the'Land, and convey it to B. for life, the Remainder 
to C. for life; if B. dic before the Land be reaped, C. and not the 
'Executors of B, ſball have the-Corn : And it they both die, then 
| (r3) Hob. 132) 4, ſhall have it, and neither of their Executors, (13) 


(13)Maore.cal.25. 
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Of the Heirs rights excluſively to the Executors. 


8. Of things Perſonal that go-to the Heir,not to the Executor. 
2 Of things Real that belong to the Heir, not #0 the Execu- 


f0r. 


3+ Law Coſes touching this ſubje#. 
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'#. "FO the Heir, not to the Executor, de belong Fiſhes in a 

| Pond, Coneys in a Warren, Deer in a Park, and Pidgeons 

in a Dove-houſe , where the Teſtator had the Inheritance in the 

Pond, Warren, Park or Dove-houſe for ſuch are not -Chattels ac 

all in that Caſe, nor to go to the Executor, but to the Heir together 

etways Rep, With the Inheritance, * Alſo Grafs growing for Hay, and Trees 

$141k. growing or ſtanding (except as in the laſt precedent Chapter) and 
G3 Perk. tir, the Fruit thereon, go to the Heir, not the Executor. * Alſo 

Deviſe,fol.gg, Glaſs, whether by nails or otherwiſe affixed to the windows, either 

| (+) Coke Rep, by the Lord or the Leffee, deſcends not the Executor, but to the 

lib. 4.in Here. "Heir," 85 being made parcel of the Frechold or Inheritanceof the 

G2. 16s 62 2 Houſe, * But if there be Glafs from the Windows, or Wainſcot 

(6) Coke 4-63. [Jooſe, or Doors more than are ufed, that are not hanging, they ſhall 

() Coke ubi ſup. then go tothe Executor. 4 As to the Heirs rights, the Law is 
is ;." wende's the fame as to Wainſcor, if affixcd os fafincd to the Houſe 3 | 
ye 


Parr IL. Of Executors and Adminiſtrators. 


— 


127; 


yet by the Civil Law ſuch things as are in the houſe more for Or- 
nament than Strucare, pertain not tothe houſe. * Now is it 
material whether the Wainſcot be faſtned by great or little nails, 
by skrews or irons thruſt through, or by other -ways or means 3 
for it ſufficeth to make it parcel ot the Freehold, and conſequently 
to go tothe Heir, not to the Executor, if it be anyway aflixed or 
falined to any part of the houſe. The Law isalfo the ſame con- 


cerning all things faſtned to the Frechold, or to the ground by mor- 


ter or ſtone, as Tables, Dormant, Leads, Mangers, Milſtones, An- 
vils, Doors, Keys, Glaſs-windows, and the like; fornone of theſe 
be Chattels, but parcels of .the Frechold, and therefore belong, to 
the Heir, not to the Executor- ' s: Alſo Writings'and Evidences 
that concern the Inheritance, do pertain to the Heir; alſo the 
Boxes and Cheſts wherein the Writings and Evidences of -Inheri- 
tance are kept, aud uſually have ever been imploy'd only for that 
Ervice, ſhall goto the Heir, not to the Executor, whether ſealed 
or not ſealed, lock'd or not lock'd. . *'Alſo in ſome Caſes Corn 
inthe ground ſhall go tothe Heir, not to.the Executor 3 for if a 
Leſſee for years certain ſow the Land a little before the end of his 
Ferm, and the Term end before it be cut in this Caſe he that is 


fo have the Land, not the Executor of -the Lefſee'for years, ſhall ' 


have the Corn. i And if onebe ſcized of Land in Fee, and there- 
of make a Leaſe for years, paying Rent at Michaelmas, or within 


- 


-” 


(# ) Rebuff. & 
.-D. in L. pen. - 
ﬀ. de Verb. $:gos - 


v 


In the lattey end 
of Hcn. VIPs 
time, an Execue * 
tor taking a F ure - 
nace, which was 
ſet in the mid4le 
of a Room, and + 
not fixed ro any 
wal, wa adjudge4 * 
. a Treſpaſſer to the 
Hear. 


(g) Kelways 


Rep. fol.85. nu.24 - 


& L'abridg. dez 
'Cales. tit. Exec. 
Fol. 1Sr. nu. 4. 
& Office Ex. ubi 
ſupra. 

(h) Offic. Ex.cap. 
5.& 41 E. 3.2. 
-& 36 H.6. 2E, & : 
I1$E. 3. 4. & 
3 H- 7.15» 


(1) Dyer. 316. & - 
D. & Stud.35+ & - 
Perk, Sc. 59» 


ten days next after, and the Leſſor happen to die within the term - 


after Michaelma, and-before the'ten days expired; in this Caſe 


the Heit of the Leſfor, and not his Executor, ſhalt have the laft 


half years Rent due at Michaelmas..' * Laſtly, Things - under 
ground, whether .in Gardens or elſewhere, as Carrets, Patſnips, 
Turneps, Skerrets, and other ſuch like things under gtound, ſhall} 
g0to the Heir, not to the Executor, ' ' 7 4 


2. Where a Rent is reſerved upon a'Leaſe' for years, 'there is - 


(k) Hill. 7 Jacs . 
B. R. per curiam- - 


(1) Offic, Ex, 
Cap- 5. 


ſhall nor go'to the Executor, but to the Heir with the Reverſiony . 


Other than the arrearages of ſuch Rentas were behind at the time 
of the Teſtators death:z for ſuch belong to the Executor, not to the 
Heir. *® If 4. mortgage the Inheritance of Land to B. upon 
Condition of Redemption by payment of One hundred pound to 
B. this Heir or Executor;- and B. dies, the Deeds being delivered 
mto his hands 3 in this caſe the Heir, - not the- Executor ſhall have 
the Deeds: For though the money may be paid to the Executor, 
yet in the mean time the Land defeends to the Heirz nor'is there 
any debt to the Execautor, becauſe it is inthe Ele&ion of 4. whe- 
ther he will pay or not. Butif or the other fide, the Land had been 
ſold for One hundred pound notipaid to'A.'but aCondition, That 
if not paid to him, his Heir or Executorby-fuch-a day, then to re- 
enter, and A. dicth; in this caſe there is a debt to his Execu- 
tor, 


(m) Sta. 32 WH. $; 
Cap. 57. & Cuke 
4+ 48. 
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Loos aac 


. (uy Offic. Ex. 
% hr ſupra. 


? 


GY Litt!.Taſt 1.3. 


« Co 3- S. ct. 339» 


. (p) Ibid. 


4FE.3. 2. 10 E, 


Levile, fol. "+ 


-4v « NU- 25» 


'Cx) Mill.20 Eliz. 

'Dyer 36c. vid. 
Plo, Com. I 14+ 
& 259+ acc 


Cu) Dyer's Real. 
38 £4. of Wi..s. 
ca. 3+ 6. 4» 


Ci) C919. 129, 


: tor, and no.Land deſcended to the Heir of A. yet (hall the Heir 


have the Deeds, becauſe there 1s a Condition deſcended to him. 


\*® But it a Feoftce in Mortgage , before the day of payment 
which ſhould bemade to him, make his Executors, and die, and 


his Heir .entereth into the Land as he ought in this caſe the 


| Feoffter. ought;to pay the money at the day appointed to the-Exccu- 


tors, .and not £0 the Heir-of the Feoffee : ® Unleſs the Condi- 
tion:were, That the Feoffer pay'to the Feoffce, or to his Heirs, ſach 
a {am of money at ſuch a day,” then it ought to be paid to the 


; Heir. |? Alſo where the. Teltator recovereth Land and Damages, 
- ora Decd and. Damages, and dics before Execution, the Heir thall 


have. Execution for the Land, ox Deed, and the Exccutor for the 
Damages 3 -but.until the;Heir fue a Sczre Facaas,. the Exccutor cau- 
not. ſue Execution for the Damagesz for Execution muſt be firtt 
of the Deed, then of the Damages. Alſo, it Ex:cutors keep in 
their own hands for the ſpace ot one, two or three years Lands 
deviſed by Will to be ſold for any purpoſe, converting in the 
mean time the profits thereof to theisx own proper ule, the Heir of 
'the Teſtator may enter to the Lands, and;put out the Executor, 
© unleſs the money for the Land toibe fold, be to be 'difributed 
in Pios ſus 3 * becauſe in this caſe 'the Franketenement, after 
the Teſiators death, is in the Executors, not in the Heir: © for 
which reaſon the Heir cannot enter in this cale, as he might in the 
former, 3:5 1:4 155 Rn x; co 

.3- In; an Aion of Debt brought againſt the Executors, they 
were at flue if Aﬀets were in their hands or not and the Jury 
found by a Special Verdi, That the Tecſiator was ſeized of. a 
Houſe in Fee, and made a Leaſe thereof, and of certain Imple- 
ments 'of Houſhold in it for years, rendring Rent to him, his 
Heirs and Aſſigns 3 and found that the Executors after the death 
of the Tcfiator, continually received the, Rent, and prayed . ad- 
vice of the Court, if the ame were Aſſets in the Executors hands? 
And the Opinion of -the-Court. was, That it was not Aﬀets; for 
that the whole Rent was-to go with the Land in Reverſion, as 
magis digne; and ſo did belong to the Heir, not the Executors. * | 

A man willeth, that after, twenty.years after the death of the 
Deviſor, F. $. ſhall have:the Land in Fee the Heir. ef the Devi- 
for (tall have the Land: duxing the Ferm, and_ not the Exccyu- 
cor, * ' Se 228 6 + WP 

A Leaſe is made the firſk day of Offober, for ten years from 
Michaetm.ylaſty paying Twenty pound at the Fealt of St. Micha, 
or within a month after :'Jf in thiscaſe 'the. Leſſor die between 
the Feaſt and the'end of the month,. the Heir, and not the Execu» 
tors, {ball have this Rent. (a) Erb 
A 
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A Term of years granted by Deed to A. if he live (o long, and 
if he die within the Term, then to xe 
der; but by will it is otherwiſe 
it ſcems the Executor of B. ſhall 
poſſibility and caſualty, and no i 

If a Leſſee for years certain, fow the Land ſo ſhort a time be- 
fore Harveſt, and before the end ofthe Term, that according to the 
courſe of Husbandry, the-Corn cannot be ripe and cut betore the 
Term expires in this caſe the Heir, or he to whom the Land 
comes, and not the Leſſee*'s Exccutor or Adminiſtrator, in caſe the 
Leſſce die ere the Corn be ripe, ſhall have it 3 for the Leſſee him- 
{elf could not have reap'd it if he had lived, (3) 

There is a wide difference between the right of the Heir and the 
Executor, as to moneys conditionally payable to the Vendor or 
Vendee, upon the Conveyance of Land : For if it be upon con- 


d yet if B. dye, living 4. 
Have it ; For it is but a meer 
xrelt. (2) | 


dition of payment to the Vendor, his Heirs or Afſigns, and he dies 


before thetime of payment, the money ſhall go to his Executors : 
But if it be payable to the Vendee, his Heirs or Aſſigns, aud he die 
before the time of payment, it ſhall go to his Heir. (4) 

In Treſpaſs for entring his Cloſe, and taking his Fith out of his 
Fiſh-pond with Nets. The Defendant pleaded , That before 
the Treſpaſs, 4. was ſeiſed of the Cloſe and Pond, and put the 
Fiſhes in it, and made him his Executor, by virtue whereof he 
took the Fiſh: And it was held, That they were ſuch Chattels 
deſcendable, as that the Heir, and not the Executor ſhould have 
them. (5) 


MN 


CHAP. 


"ain to BR, 15a void Remain» 


(2) Bulſtc, 1.192, 
Cv. I. 25. 


(3) Dyer. 326. 
Perk. SeQt.59. 


(4) Cos'.3.to.go, 
gr, Vid. Lit. to. 
77. b. 2 Eliz. 
Dyer. 281. Plow. 
Com. 291. 


(5) Galdsb. 13ge 


f 
- $&? & 
' Is | 
! '©161 
4 un ': + 8 | 
4{p+] jf 
WES | 
'}i ./ 
: 
4 #7? i 
WT 
f ' 
Pf it” 4 
tp 8 ' 
5 
7! 4% 7 
al $ 
Bi 
. Vit: 
{is "ng 
"N WR 
[ i 4 
i . ALS 
bi Fi 
+ IF , 
i129 th + F 
= |. 
Þ . Js of 
i 2 | 
Ss | WF 
4 ri 
n f- 's 
&, 
'': WE 
Wa tf! 
ir mW 
Bd £ as £ i 
v0 
V1 1 890817 
' Wil 
_ 
wo! $05) +4 
$1 'e! 
wi " 
il "} : 
+ 1 
'F | jy: 19 
9 | mT |! 
i 8D [00 
| ot 
, P i 1 
. 1” 
+ 125i 
| d i 
PRC "ro 
J 73) 
IS 
#'\ BK 
J j 
7-4 v 
4 
4 * Ho! i 
| 1: 3 
b; HYD! 
\ H, Nv 
it ! 
+ WF Ab f'7 
| HEY 
- A 4 
"BS | 
Ul " 
Y: 1:4: 
; ' 19 
UN 47 Wy 
> ad 
b - 
% 0 ; 
da 
ms 
FOR 
: y 
: t% 
5 \ k 
f int 
Mt 
$ 1 
L 
$ $11H1:h 
; 103.54 
þ [ 
NY Jiri 
- | 
5 
{ 
4 5 
TH 
| nt 
: 
J . 
. j 
I 
$ ! 
314; 
ſ 
k VIEW '- 
"þ 
1 
[7 : 
- {3 
f 
iff 


CE I ET Ee an—— nnd 
_=_—_ 
ene 


AMETERS ot: 25: 
SS — 


—- I 
So ns 
= 


——— 


T Rd —_ _— yk Y Sat oe e_woe ere re ene - = - — = gi 
——— —Y TA: —_— — ne nor > GET TE ed. LY _  S#S Ie WW IIS >: o—_ ne BEL © VG 4 — ; _—_— 
IES 3% Co on ue a ESE p Rn = - LE SEE SER en——— ; : SE ——— et ane nn eu A 
-- GN IE 23 $7SS2A ka WU L * iii SEX = dogs —orK; - 52 v <A TORIES ae ES b 7: 0 oor -_— "= - _— - £ 
- CI — a ns _ _ = — EEE EL EL Ih oo nn NG FS SEE ==. IEEE Die Se ESE EET ICED a. is ior Bo ESTER = 
Y RES nn Sr FIEICOIT by CD EEE T E S EU EE TIES..." RE £2 
- < ——— < ro un a - == —_— 


LS CEE oe ISI _ 
— IE Ef 94 DMs ue 1 ETRSSS Fr 
Re Rog rings Log er Ee SID 
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(a) Mynſing, In- 
ſtir- 97. 

(bd) Llp. in Mi Js 
$--2. tf. de zur. 


or. 
WhatParaphcrna- 
la are, vid. Alex. 
Conſil. lib. I, 
Conſli!. 42» Col.6. 
verſ. nec <bſtar. 
& lib.2. Conſ(.63- 
Co!. ult. 

(c) Dyer. fo.r66. 
& 33 H.6- fo. 31. 
(6) 37 H:6. 28.& 


(9) L. hacleve, 
& |. fin. Cod. de 
PaQt. Con. (uper 
Dor. 

(h) L. ob Mari- 
torum. Ccd. ne 
Ux-pro Moritc- 


CHAP. XV. 


Of things which go neither to the Heir, nor Executor, and. 
in what Caſes. 


1. Bona Paraphernalia, what : They go neither to the Heir, nar to 
the Executore 
2. Things in Foynt-Tenancy go to neither of them. 
3+ Things willed by tbe Teſtator t9 be ſold for certain ſes, goa ta 
. neither of them. | 
4. The Goods of a Teftator, left by bis Inteftate Executor, go to nei- 
ther of them. 5 
5. A Leaſe ſimply far three liver, goes neither to the Heir nor Exe- 
catore 
' 6. Lands, Goods or Chattels belonging to a Colledge, Hoſpital , or 
other Socicties, or Bodies Politick, are of like nature. 
7. A Caſe of Remark in Law, touching Bona Paraphernalia, 


'1- JD Y the Civil Law, Boya Paraphernalis ſunt que mulicr ultra 


dotem adfert ; it is a word borrowed from the Greek , ex 
TXeg & Pifvh, VIZ. preter & Dos: .The uſe and occupation where- 
of, though in a peculiar ſenſe belonging to the Wife 3 yet not in 
fuch a ſeparate way; but that the Husband, during his life, and by. 
any act executed in his life-time, may diſpoſe thereof, or with- 
out his Wife's ſpecial Mandate, may commence any Action, or 
ſue for the ſame : * But in a proper ſenſe, they are ſuch things as 
are peculiar to the Wife, as ſuitable to her condition, and nece(ſ- 
ſary or convenient for her uſe in her Husband's Family, » And 
therefore we are not under that notion of Boya Paraphrenalia, even 
by the Common Law to underſtand the Wite's Apparel, with her 
Bed, Jewels and Ornaments for her Perſon, but her convenient Ap- 
parcel, and only ſuch as is is agreeable to her degree , which ſhall 
go tothe Wife only, as other goods do, to the Executor : © For | 
the Wife after her Husband's death, ſhall have the Apparcl ne- 
ceſlary for her, and not her Husband's Executors, .9 Where men- 
tion is made hercof at the Common Law, it is there called Boya 
Paraphonaliaz © and the Wives Apparel, called Pona Paraphonalea. 
* Thele Ggods, fo called, belonging to the Wife, deſcend not by 
the Civil Law, either to the Heir or Exccutor, 8 -nor are they by 
that Law (ubjc& unto payment of the Husband's debts. * But as 
in things mecrly in Action, and whereot the Wife was not poſ- 
{Ned during the Coverture, ſhe may (as is ſuppoſed) make a De- 


We viſe - 
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from her. * Ez 
2. Such thingsas are in Joynt-Tenancy, ſhall go neither to the 


Heir, nor Executor : For upon the death of the Joynt-Tenanc, 
they go to the other Joynt-Tenant ſurviving, and that by right 
of Survivorſhip.. - Otherwile it is with Tenants: 1n common : For 
if A, and B. have Goods or Chattels in Joynt-Tenancy, and it ci- 
ther of them grant what to him belongs unto a third perſon, in this 


caſe, that third perſon, and he: which kept his part unfold, are 


Tenants in. common: And.theretore wheneither of them two dies, 
the deceafed's part of fuch Goods atid:Chattels ſhall go to his Exe- 
cutor, and not to the ſurviving Tenant in, common. 
husband and wife be Joynt-Tenants:of Land, and the husband die, 
the very Corn growing thereon ſhall ſurvive to her together wirh 
the Land: Andalthough the husband fowed it,yet ſhall itnot goto 
his Executbrs. =” Orit they wete Joyn& Tenants of a''Term' for: 
years;..and\the husband happen to be Felo ds ſe 3 in. that caſe, no- 
thing}; accrews to the Heir or Executor, but all ſhall furvive to the 
wife , until the Office be found for: the: King upon the Forfei- 
cures *' 

3+. The Moneys or Procecd of Lands willed by the Teſtator for 
certain ſes to. be ſold, arenot accounted as: any of: the Goods or 


vil thereof, or by her' Teſtament make her Husband her Execu- ( 
tor, fo alſo of her Parapbernalia', * which though ſome do doubt 7 
of, yet it is' evident,” That her Husband may not deviſe them away 


| Alfo;. if 


(1)St 32.% 234 H. 


76 
clta, 13. Firz. 


+4+5 I. Bro. 


Exec.y0. 12 H.7. 
I 4+ Perk. Set. 
$01. Roll. Abrid. 


fo. 


(k) 


91t. 
Roll. ibid, 


(I)Liret.SeQ 23r, 
3209, 321% Perk, 
Sect. 525, 626. 


(m) 2 Eliz, Dyer. 


(n) Plow. 252, 


Chattels: of the perſon deceaſedz © and: conſequently do go. nei- (0) 21 H.8.5- 


ther to: the Heir, : nor to. the Execator, but to the uſes for which 
it was willed tobe fold. _ :-461 bus 6d 
4+ If an Executor ſeiſed of Goods or Chattels belonging to 
his Teſftator, die Inteſtate, ſuch Goods goneither to Heir nor Exe- 
cutor z. but Adminiſtration thereot as de banis won, &c. is by the. 
Ordinary tobe committed to: ſuchi.as to whom by Law it.apper= 
tains... | q - E>64-021 1 to 1:47 » of 1.413 ads 35d 
' 5. If one havea Leaſe fimply for' three; Lives, to him: and his: 
Alligns, this is no' Chattel, and therefore ſhall 'not go tohis Exe- 
cutor, if: he die ſciſed thereof; and it is no Land, therefore ſhall 
not go to his Heir :: Butin this. caſe it ſhall go co him who tirlt 
after the Teſtators death enters, : and claims it as an O-cupant, if. 
no Aſlignment thereof were made inthe life-time of the Lefſee:But 
a Leaſe for years determinable upon lives; is a Chattel, and ſhall 
go to the Executors. 


others, . is ncither a Chattel; nor an Eſtate of Inheritance, and fo 
not within the Statute of Wills; otherwiſe it is of a Leaſe for 
years determinable upon a' life or lives, as aforeſaid. b 
6. The Lands, Tenements, Goods and Chattels bclonging to 
any Society, Church, Colledge, Hoſpital, - to any Corporation 
; 2 Or 


P But for a Leaſe for the life or lives of: () 37 Aſp: 11. 
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(q) Co- 4- 65. 
Perk. SeQ. 58. 


Trin.$. Car. B.R. 
Rot. 1331. Lord 
Haſtings verf. 

Sir Archibald 
Pouglajs. Cro.. 
See the Caſe at. 
large» 


or. Body Politick, in the poſſeſſion of any Mayor and Comminal- 
ty, Dean and Chapter, Parſon, Vicar, Maſter or Head, go not 
upon either of their deaths to the Heir or Executor, but to their 
Succeſſors 3 yet when either of theſe, having Goods or Chattels in. 
his own right, «dies, they. go to his Executor. or Adminiſtrator, 
and not to his Succeſſor. 4 | 
7. Adion ſur Trover & Converſion, Lord: Haſtings as Adminiſtra-- 
tor of Serjeant Davies for divers Jewels. Upon Not-gzilty plead- 
ed, the Jury found, for part Nut-gailty 3 for.other Jewels, Gmilty : 
And for 65 great, and 65 ſmall Pearls, and a Diamond-chain, 
they found a Special Verdi, That D. being poſſc(s'd thereof,devi-- 
ſed the uſe and occupation ofall his Plate, Hangings and Jewels to 
Dame E- his Wife, duxing her: Widowhood .ſhe giving good Security 
to my Danghter L. Lady Haſtings, to deliver and leave the ſame to my 
ſaid Danghter L.. at the day of. her Death, or ſecond Marriage, which: 
fhould firſt happen. That the Adminiſtration of the Goods of D. 
was committed to the Plaintiff, That the ſaid E. the Wife of D. 
was the Daughter of the Lord Audley, Earl 'of Caſtle-baven, and- 
that ſhe in the life of D. nſed the (aid Jewels, Ez ut ornamenta-cor- 
poris ſui, uſually wore them. Thatafterwards the (aid E. married- 
with the Defendant, and that: he converted thoſe Jewels, . &c. 
Berkley and Fones for the Defendant, That ſhe being the Daugh-- 
ter of, a Nobleman, and permitted to uſe them frequently, Ut or- 
namenta corporis. ſui, and they being convenient for her degree, ſhe- 
ſhould have them as her Parapbernalia, and that againſt. her Hug-- 
bands. Executors, there being, no Debts to be paid, that the Hus- 
band could not deviſe them from her, but inſtantly by his death: 
(the- poſſefſion thereof. being in the Wife's Cuſtody) the Property 
veſts in her : That it appears by ' Lynwood, Fhat the wife againſt: 
her husband's Will, hath ſuch an intereſt 1n Goods. which are her- 
Paraphernalia, that .the husband. hath nothing todo with them; 
but ſhe may make a Will of them in her husbands life-time, and: 
may diſpoſe of them ix vita Mariti , invito Maritd: But they ſaid, 
This is not allowable in our Law, That ſhe ſhould diſpoſe of them 
in her husband's life-time, but when the husband doth:not diſpoſe 
of thera, they-are inſtantly veſted in .the Wife : And although the 
husband may make a Gift of them in . his life-time, yet he cannot- 
make a Will of them, to diſpoſe, ec. The King may give the. 
Jewels of his Crown by Letters Patents, but he cannot by his Te- 


{tament diſpoſe of them. And Foxes laid, That by the Civil Law,. 


as the Condition to tie her from Marriage, ſo the Limitation to 
have theſe Jewels during her Widowhood, is void, becauſe ſhe is 
abſolutcly poſſeſſed of them. , But. Richardſon Chict Juſtice, and, 
Croke Juſtice, This 1s agood Will, and ſhe may notitake them, but 
according to the Will; but if che husband had not made a Will, 


but : 


Ys Tn GR nee, 3k OY Ounge."? Io . 
Is I Wo ap RAG I 
by WE! Tod ad NF Ne -. ” 


ORE Mono Were ge x 
CR ONES 
> + ” IGG SW h 


DCC _—_——— —— 


\ - oendrtocannadho——s i - 


Pak T II. of Executors and Adminiſtrators. 


but had left them to the diſpoſition of the Law, and the Queſtion 
had been betwixt the Executor or Adminiſtrator, and the Wife, 
where there be not any Debts or Legacies to be pajd, or where 
there be Aſſets (beſides thoſe Jewels) to pay them all, there perad- 
venture the Law will allow her to take and enjoy them as her Para- 
phernalis: But where the husband hath made a Will, and limited 
how ſhe ſhall have them, ſhe ought to take them as the husband 
appointed, and his Will is as good and as well to be performed, as 
his Gift in his life time: And the husband's permiſſion for the 
wife to wear then, is not a Gift of them to her, cither in Deed 
or in Law; for the husband cannot give ought-to his wife, they 
being both but one perſon in Law. And a man who hath a thing 
Real, or Chattel Perſonal in anothers right, although he may 
give, yet he cannot Deviſe it 3 as in Bracebridge's Caſe, Plow. 192: 
So where an Executor makes a Gift of Goods, which he hath as 
Exccutor, it is a good Gift z but a Deviſe of them-is not good, 
becauſe he hath them in auter droit : But of all Chattels Perſonal, 
although the wife had them -before Marriage, the abſolute proper- 


ty by. the Marriage is veſted in the husband, and he may give them 


in his life, or. diſpolc of- them by his Will So of theſe Goods 
which are termed Paraphernalia, the abſolute property is in- the 


husband 3. and therefore he may-well deviſe them, &*c. And the: 
Goods which ſhe claims as Paraphernalia,are not given to the Wife, 
buc thoſe which are of neceſſity and conveniency for her: And when: 
the. husband leaves her what .is for her neccllity, viz. Neceſſary. 
Apparcl, .he may. well make a Diſpoſition of the refidue by his: 


Will: And for that purpoſe wascited 19 Hen. 6. 14. And where - 
the Civil Law ſaith, That ſhe may make a Will 1n the life of her- 
husband of her Parapheraalia, yet the Common Law (whercby we- 


are to beguided) is expreſly contrary to i. And that the intereſiz: 


poſſeſſion and property of ſuch Gcods as are called Parapbernalia - 
are in the husband, and he may deviſe them to his Wite, and that - 
ſhe ſhall take them by the Deviſe, appears 33-H 6 31. where he. 
deviſcd to his wife her Apparel, and ſhe juliities the taking of them - 
by the Deviſe and delivery of theExecutor, 37 H. 628 . That ſhe - 


ought to take only her neceſſary-apparel, ( 1 ; that the property and 
poſſeſſion of theſe Goods be in the husband, and ſhe may not 
make a Will of them without: his aſſent : And that in this caſe, 
the husband having expreſly diſpoſed of them by his Will, ſhe may- 
not againſt his Will take them, without the Adminiſtrators aſlent 
and delivery ; And that here is no Condition of reſtraining Marri- 


'(r)1 4" 260 


.C66. I Ed. 4+ 
11,12 H. 7.23, 
24. vid. Trin. 

28 E iz. Caſe of 
the Treaſurer and 
others, Exeru'ors 
of Viſcount Bin- 
don, verf. Mary 


age, according to the Civil Law, but a Limitation only, and it is | pmotugy . 
reaſonable ſhe ſhould take accordingly : And here is no Deviſe of 4ewu., 


of the Jewels, but only of the uſe and occupation thereof during 
Widowhood. And it was.adjudged for the. Plaintift... 


CHAP,. 
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(a) 9 E.4-12.1 4. 
21 E. 2.13. 
27 H.8. 213 22, 


\b) 38 E.8. f.g. 


(c) Offic, Ex.c.g. 


(4) Book of Fn. 
tries, and ſo held 
in An. 12 H. 7. 
Lib. Entr. f. 327. 
& Kelw. Rep. to. 
23. & 11 H.6.38, 
& a. 4 Eliz.Dyer. 
210. Q P. 4 H. &. 
Ret. 303+ Tr.34+ 
El, Pale 36 Elize 


(1 Goldsb. 14r. 
(2) Crampr. Jur. 
45. 4 H:7+ 4+ 


CHaAaPrp. XVL 
Of Co-Executors. 


I. It point of Power and Amthority. 
2. In point of Intereſt and Poſſeſſion. 
Their Indiviſibility Y 3- Is caſe of Plaintiffs or Defendants in Plead- 
Ings. 
4+ Caſes in Law pertinent tothe premiſes. 


I. Here there are more Executors than one, or Joynt-Exe- 

cutors to the ſame Teſtator, one of them cannot give 
nor releale his intereſt to the other 3 or if he doth, it is void 3 and 
he who ſo rcleaſeth, ſhall till have as much intereſt as he to whom 
he releaſed, becauſe cach had the whole before. * Therefore if 
one Executor releaſe but his part of a Debt, it hath been held that 


the whole is diſcharged. But if one Executor alone ſell Goods of 


the Teſtator, he alone may maintain an Adticn of Debt for the mo- 
ncy. * So if Goods be taken out of the poſſeſſion of one Exe- 
cutor, he alone may maintain an Action for the ſame, and that 
without naming himſelf Executor. © Alſo, one Executor not 
Joyning in Suit with another, may any time before Judgment releaſe, 
but after Judgment he cannot, becauſe then it is altered In nature, 
and turn'd into rem FJudicatam, And though many Executors to 
one and the ſame Teſtator make but one Executor, yet the deva- 
ſtation, waſte, or miſdoing of one ſhall not charge the reſt, nor 
make their Goods liable. tor recompence; * but himſelf hall 
anſwer for it with his own Goods, yet no further than the value 
of the Teſtators Goods fo waſted or miſadminiſtxed. And although 
many Co-Executors are regularly but as one, in the eye of the 
Law 3 inſomuch, that where there are ſeveral Joynt-Executors, 
the At, Peffcflion , Payment , Delivery , Sale, Gift, Releaſe, 
Plea and Aſſent of any one of them, is tor the moſt part the ſame 
of them all ; yet whether it be fo in cafe of divers Adminiſtrators, 
iS a Queſtion : For though moſt are of Opinion, That ſome or one 
of them may , without the other, ſell Goods, releaſe Debts, Plead 
to Actions, and the like; (1) yet this is doubted by others, in 
regard they all have but one entire Authority wherein they ought 
to joyn in what they do. (2) F. 2 

2. If one of the Executors where there be twc or more, grant 
his. part of the Teſtators Goods, all paſſeth, and neihing is left to 


the other 3 for that cach hath the whole, and there be no parts or 
moyeties 
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moyeties between Executors : Thus, if an Horfe come to four Exe- 
cutors, each hath a Horſe, and yet all four have but one. Alſo, 
though a Leaſe for one thouſand years, of one thouſand Acres of 
Land come to two Executors or more , no partition or diviſion 
can be made between them, bccauſe it is not between them as be- 
tween joynt-Leſſces of Land, where cach hath but a moicty in jn- 
tereſt, though poſſeſſion of and through the whole, but among 
Executors each hath the whole; and therefore it he grants his 
part, he grants the whole, yet one Executor may. demilc or grant 
the moiety of the Land for the whole term, and fo may the other 3 
And this way they may ſettle a moiety for cach in ſome third per- 
{on intruſted for them 3 but one Executor cannot make a Leale to 
the other of any part, becauſe he had che whole before 3 nor can 
one of them ſue the other as Executor, unleſs the Tctator deviſe 
to one of his Executors all his Goods, after ſuch Debts and Le- 
gacies paid and ſatisficd 3 for in ſuch cafe, after ſatisfaQion there- 
of, that Exccutor may take the remainder of the Goods, and 


maintain an Action of Treſpaſs again the other, if he take them + 


from him, and conſequently an Action of Detinue, it he keep or 
detain them; but this he may do, not as Executor , but as Le- 
gatee. So that regularly one Executor cannot (ue another of his 
Co-Executors touching any thing relating to their Teſtators Will, 
or that is within the power, intereſt, duty or office of an Exe- 


cutor 3 only in the caſe, where the one of them is as well the Re- 


fiduary Legatary of the reft of the Teſtators Goods and Chattels, 
after Dcbts and Legacies paid, as Exccutor : In that caſe, if che 


other Executors with-hold or detain ſuch refidue of the Tcltators - 


Eſtate,or any part thereof,from ſuch Refiduary Legatary-Exccutor, 


he is not without a remedy at Law againſt them for the (ame. . 


(3) But if two men have a Leaſe or Term of years as Exccutors, 
and the one of them grant all his right and intereſt, and all that 
appertains unto him, by virtue of the Leaſe unto A. B. the whole 
Term of years paſſeth, becauſe every Executor hath an entire aus» 
thority and intereſt; otherwiſe in caſe of Joynt-Tenancy. 

3. Where there are divers Executors, they are all but as 'one 
perſon, and therefore cannot plead ſeveral Pleas, being ſued 3 * all 
of them repreſent the Teſtators perſon, and they mult all joyn 
in Suics as Plaintiffs, and be joyned as Defendents, or at lealt ſo 
many of them as have Adminiſired 3 therefore one Executor ſued, 
if he plead that there is another Executor not (ucd, mult alſo plead 
that that other hath Adminiſtred. * Thus Executors , though 
rever ſo many, repreſent the perſon of the Teltator as one per- 
ſon. ® Therefore all of them ſhall have but one Efſoyn, neither 
before appearance nor after, becauſe their Teſtator himſelt, whoſe 


perſon they repreſent,. conld have no more, And theretore where 
Execcutors 


Treo kave a Leaſe 
for years as joynt= 
Executors, if one 
of tFem alien be 
whole, it ſa! 
bind the other ; for 
each hath an en- 
tire porer to diſe 
poſe the w/o/e, 
boik being poll. ſ- 
ſel in right of the 
Tejtator. 37 Eiize 
BR. inter Far- 
nel & Fen. Apree4 
an4 Adjnioed. 
Ro!l. Abridg. 

tit. ExCC. lic. Ge 


(2) 27 H.$.27. 

6 H.7.5 Pluw. 
343- Fitz.Exec.6. 
Brul. 10, 


(eY27H.6. 17. 
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Executors as Defendants have appeared, if any one of them will 
confeſs the Action, this binds and concludes the reſt ; but if one 
will plead one Plea, and the other another, ſome are of opinion, 
that that ſhall be received which is belt for the Teſtators Eſtate. 
So where they ſue, ſuch as will not proſecute ſhall be ſevered, 
Ck) ofic. Exc.3- and the reſt without them may proceed. * It is evident by 
what hath been (aid, That two Joynt-Executors being ſued, can- 
not plead two diftin& Pleas, becauſe they both repreſent but one 
perſon, viz. the Teſtator, who could have but one only Plea. 
(i)37H639 i Yet others ſay, they ſhall have ſeveral Pleas, and the moſt pe- 
remptory (hall be tried. * And if any one of the Joynt-Executors 
Plaintiffs dics, the Writ abates, though he ſo dying was for non- 
appearafice on ſummons before ſevered 3 and fo it is, if one of the 
Co Executors Defendants dies. Yea, if a Creditor ſue A. B. C. 
as Exccutors, where only A. and B. are Executors, even there by 
the death of C. the Writ abates. Alſo if a man make three Exc- 
cutors, whereof two refuſe the Adminiſtration, yet they ſhall be 
| Executors by the Will, and inay Adminifter when they pleaſe, ard 
(1) Ful', Paral- an Action ought to be in all thcir Names, otherwiſe the Writ 
parte 17+ ſhall abate. * 
4 Thereforeif Executors plead, that they are not right named 
in the Writ, and that there is another Executor not named in the 
(m) PerFirz. & Writ, which is living, &e. which concerneth the Writ, ® although 
f= op ay they may have knowledge thereof, yet Judgment ſhall be of the Te- 
folet. & 17- ſtators own proper Goods, and not of the Goods of the Execu- 
tors. 
Action of Dcbt was brought againſt three Executors, and at th 
Diſtreſs two of them appeared, and the third made default : The 
two which appeared confeſſed the Action 3 whereupon Judgment 
was given agatalt themall of the Goods of the Teſtator.: But be- 
fore Execution the Plaintiff died, whoſe Exccutors brought Scire 
Facias againli the (aid three other Exccutors: And the two which 
conte:(s'd the Action made default : But he which firſt made de- 
fault appcarcd, and pleaded, That he was never Executor, nor 
ever Adminiltred as Adminitirator or Executor, which was found 
: _ apaintt him; And Judgment was given againſt them which made 
45 * ap dctault, tor recovery of the Goods of the deceaſed, &c. * 


Exccut. 31. 
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CH A ÞP. XVII. 


Of ahe Executors Intereſt and Poſſeſſion ; and how'it dif- 


ers from that which he hath in his own proper Goods. 


I. #Yhat may be ſaid to be in the Executors actual Poſſeſſion, or 


#10t, 


2, How the Executors intereſt in the Teſtators Goods differs from 


that which he hath in bus own. 
3. Whether an Executor may by TWill bequeath the Goods he hath 
as Executor. 
4. Whether the Adminiſtrator of an Inteſtate Executor may in- 
termeddle with the Goods of the firſt Teſtator. 
5. How Teftators and Executors are Correlatives as to Chattelr« 


1- IN Chattels:perſonal the Executor hath ſuch an aQual Poſ- 

ſeſſion preſently upon the Teſtators death, though never fo 
far diftant from him, and without any laying his hands actually 
on them, as that he may maintain an Adion-of Treſpaſs againſt 
any taking them away or ſpoiling them, though heor any for him 
never came near them z * but Chattels -Real, as Leaſes for years, 
are not in his poſſeſſion, till himſelf, or ſome for him aQually en- 
ter therenpon. * But a Leaſe for years of Tythes, be the Exe- 
cutor never fo far diſtant from them at the time of the TcRators 
death, ſhall be in in his aCtual poſſeſſion inſtantly upon the ſetting 
out thercof, ſo as he may -maintain an Action of Treſpals againſt 
any that ſhall take the ſame-ſo ſet out, though he, nor any for him 
did never a@tually lay their hands thercon. © But in Glcbe 
Lands|iato which Entry may be made, the Caſe may be other- 
wiſe. Nor are Debts accounted to be in the Executors hands,till 
recovered: So likewiſe Arrears of Rents, yea, ot Inheritance be- 
hind in the Teſtators life-time 3 for Executors are qualiticd to re- 
ccive them alſo. 

2. An Exccutors intcreſt, as Executor, 1s only in his Teſtators 
right; 4 his intereſt in his own Goods is abſolute and proper; 
therefore, though the Lord of a Villain:might take all the Villains 
own Goods, yet he might not take the Goods he had. as Exccu- 
tor. © And from hence ſome have been of Opinion, that an 
Executor granting all his Goods, theſe are excepted which he 
hath as Executor, except the Executor (according to the Lord 
Dyer) who is the Grantor, be named Executor in the Grant. * 

3. Nor can the Exccutor by Will bcqueath the Goods he hath 
as Executor, without a precedent alteration of the property there- 

T of, 


Ca.) Offi-, Ex. 


cap» Io. in prin. 
(b) Perk. 6.1. 


(4) Co':e lib 9g. 
$5. b. 1a Pinch. 
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(e) Littl. tit. 
Vilienage, 41,42. 
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(1) Styles Regiſt, 
Sl- 


(2 ) Brook, Admin, 


7 Fitz. Adm. 3. 
Plow. 525+ 


(3) Co.9. Lam- 
pet*> Caſe. Dyer 


267. Plowd. 516, 


(ge) PlowJ. Com. 
$2.5. inter 
Brantty & Grans 
tham, p.z0 Eliz. 


of, and with a Reconveyance thereof back to himſelf again. Yet 
it is held, That an Executor of a Texm of years may deviſe it, 
but the Adminiſtrator of a Term cannot. (1) Alfo the Executor 
may conſtitute and appoint an Exccutor of the firſt Tecſtators 
Goods, which an Adminiſtrator cannot do, as to the Goods of 
an Inteſtite. But the Executor or Adminiſtrator may .make a 
Diſpoſition of the profits that do ariſe by the Goods and Chattels 
cither of them hath during the time of his Adminiſtration. (2) But 
neither of them, as ſuch, can deviſe the Goods and Chattels he hath 
as Exccutor or Adininiltrator 3. becauſe the Goods and Chattels. 
which one hath only in the right of another, are not deviſcable, only 
the Executor may make a continuation of the Executorſhip. 

A Deviſe to an Exccutor is not in him until his Election :; 
And in caſe he enter-generally, it fhall. be intended that he takes 
as Executor, until the contrary be proved. (3) 

4. An Executor dying Inteſtate, his Adminiſtrator cannot med- 
dle with thoſe Goods the Inteſtate Executor had as Executor, but 


_ thereof Adminiſtration muſt be granted, As de Bonis non Ad. 


miniſtratis, to the next of Kin of the Inteſtate Executors Teſtator. 
For the reaſon aforclaid, the Goods which a man hath as Execu- 
tor, are not liable for the Executors Debts, and therefore cannot 
be taken in Execution for his own proper Debts. & For the 
ſame reaſon alſo, the Goods which a Woman hath as Exccutrix, 
are not develted out of her into her Husband by Marriage, nor can 
he have them after her. death, without being his-Wife's Executor. 
Upon the ſame ground it is (as was but. now hinted) that the 
Goods and Chattels of the firſt Teſtator in the hands of his Exe=- 
cutors Executor ( no alteration of the property. thereof being 
made by his Executor) ſhall not be liable for ſatisfaction of the 
Debts of his ſaid Executor.: As thus, ſuppoſe A.. makes B. his 
Exccutor, and dies 3 B. makes C. his Executor, and dies: Now if 
B. made no alteration of the property of the Goods of A. but 
meerly left them to CG. In this cafe, the Goods which ſo came to 
B. as Exccutor to 4. and ſo from. B. to C. ſhall not be liable in 
Law to pay the Debts of B. the immediate Executor of 4. 

5. There is a further diſcovery. of an Executors intereſt as to. 
Chattels Real, wherein Teſtators and Executors are as Correla- 
tives3 for if. a man make a Leaſe for life to one, the remainder to 
his Executors for twenty one years, the term of years ſhall im- 
mediately.veſtin the Lefſee,. foreven as Anceſtors and Heirs are 
Correlatives as to Inheritance 3 ſo are Teſiators and Executors. 
Gorrelatives, as to Chattels :. And therefore if a Leaſe for life be 
made to the Teſtator, the remainder to his Executors for years, 
the Chattel ſhall veſt in the Leſſee himfelf, as well as if it had been. 
limited;to. him and his Executors.. And thus.a Remainder of ou 

Iimite 
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limited to the Executors of a Leſſee, ſhall preſently veſt in the 

perſon of the Leffce himl(elf, becauſe Teſtators and Executors are 
Correlatives as to Chattels, Hence alſo it is, That albeit a Leaſe 

for years, next Advowſon of a Church, Covenant or Obligation 

for payment of money, or thelike to be made to A.B. and to his (15 
Heirsz yet in theſe and the like caſes, he ſhall have it as a Chattel, 740. :4 H. 4. 2+. 
and ſhall go not to his Heir, though named, but to his Executor, - NEE: 
though not named, becauſe of that Correlation between Teſta- 0vblie.r8. 68. 


tors and Executors as to Chattels, (1) | -_—_ 


2 


CHAP, XVIII. 


Of the Executors right in oppoſition to the Heirs in refe- 
rence to Mortgages. | 


1. How the Executor doth more repreſent the perſon of the Teflatoy, 
than the Heir doth the perſon of his Anceſtor. 

I. The difference in point of payment, whether to the Heir op to tbe 
Execntor in caſe of Mortgages» 


I, [7 the Feoffee in Mortgage, before the day of payment which 
ſhould be made to him, make his Executors and die, and his 
Heir entereth into the Land as he ought; in this Caſe the Feoffor 
ought to pay the money at the day appointed to the Execcutors, 
and not to the Heir of the Feoffee 3 unlel(s the Condition were, that 
the Feoffor pay to the Feoffee, or to his Heirs ſuch a ſum of mo- 
ney atſuch a day. * Here note, That the Executors do more (11 (wil hg 
repreſent the perſon of the Teſtator, than the Heir doth the per- ib: 3: cap.s. 
ſon of the Anceſtor 3 for though the Executor be not named, yet *** 777 
the Law appoints him to receive the money, but not ſo the Heir, 
unleſs he be named. * Here alſo note, That if the Condition up- (5) coke, ibid. 
on the Mottgage be to pay the Mortgagee or his Heirs the money, 
and before the day of payment the Morgagee dieth, the Feoffor 
cannot in this caſe pay the money to the Executors.of the Mort- 
gagee. © But if the Condition be to pay the money to the (c) nia. 
Fcoffee, his Heirs or Executors, then the Feoffor hath election to 
pay it either to the Heir or Executors. 9 () Ibid. 
2. If a manmake a Feoffment in Fee, upon Condition, that the 
Feoffee thall pay to the Feoffor, his Heirs or Afigns, Twenty pound 
at ſuch a day, and before the, day the Feoffor makes his Execu- 
tors and dicth, the Feoffee may, as atorefaid, pay the lame either 
tothe Heir, or to the Executors, for they are the Feoffors Afligns 
6 this intent ; But if a man make a Feoftment in Fee, upon Condi- 
I > tion, 
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tion, that if the Feoffor pay to the Feoffee, his Heirs or Aſſigns, 
Twenty pounds before {uch . a Feaſt,, and before the Feaſt the 
Feoffee maketh his Executors and dieth, the Feoffor ought to pay 
the money to the Heir, and not to the Executors 3, for.the Execu- 
tors in this Caſe are no Afſigns in Law. And the.reaſon of this 
difference is, for, that in the firſt Caſe the Law mult of ncceſlity 
find out Aſſigns, becauſe there cannot be any Aſſigns in Deed ; for 
the Feoffor hath but a bare Condition, and no Eſtate in the Land 
which he can aſſign over 3 but in the other Caſe the Feoffee hath 
an Eſtate in the Land, which he may Aſlign over: And where 
there may be Afligns in Deed, the Law ſhall never (eek out or- ap- 
fe) Coke ibid, Point Aſſigns in Law, * So that where Mortgage-money is pay- 
able by the Feottce to the Feoffor, his Heirs or Afſigns, and ſuch 
Feoffor die before the day of payment comes, the Feoffee may 
pay- the money to the Feoffors Heir, for he-is to-this- intent: his 
Aſſign, though not exclulively to the Executor, and therefore he 
may pay it untoeither of them, they both bcing to this intent his 
Aſſigns as aforeſaid : But in caſe it be payable not by, but to the 
Feoffee, his Heirs or Afſigns, and not as, in the former Caſe to, 
but by the Feoffor, and the Feoffee die Teltate before the. day . of 
payment comes , in this caſe it.is payable to the Feoffee's Heir 3 
tor he, and not the Executor, is to. this purpoſe his Aſſign in 
Law. 


. 


CHAP. XIX, 


Touching the Executers Ele&ion to accept or refuſe the Ex- 
ecutorſl-ip. 


1.. Of the . Fudges power to affix the time for that FleGion ; or-in 
caſe of the Executors refuſal what bis power is. - 

2. In what Caſe a perſon may. be compell d to. accept the Execus. 
torſhip, notwithſtanding bis judicial refuſal. 

3. How one appointed Executor by the Will may Adminiſter, not- 
withſtanding bis. refuſal to. prove the. ſame. 

4. Caſes in Law pertinent 10 the premiſes. 


(.) Boic.P. nor. x, E that is appoinced Executor in a Will, may be ſummon- 
& Bar.in C., Twua Ls a 
nos. de Teſta. & ed to appear before the Judge of the Juriſdiction, to accept. 


+» 57 or refuſe the. Executorſhip. . * The time whercin he that is na-. 
1YCTIUYT. - 


Lezat in Liberta- med Executor in the Teſtament, to deliberate and determine 
xt Jo. Whether he will accept or refuſe.the Executorſhip, is uncertain, 
de Athon, verb. and left to thediſcretion of the Judge, who hath uſcd at his plea- 
approud. Coma. ; ſure 
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ſure, and when he will, not only within the year, but within a 
month or two to Cite him that is named Executor to accept or 
refuſe the Executorſhip 3 and upon the non-appcarance. or rcfulal 
of ſuch Executor to prove the Will, the Judge may commit Ad- 
miniſtration as of an Inteſtate. *' And ſuch Adminiſtrators 
power is <cffeQual in Law, until the Executor undertake the Exe- 
cutorſhip. . © For then the Judge may revoke ſuch Adminittra- 
tion, 4 But if the Judge knowing that there is a Will, grant 
Adminiſtration, not having firft called the Executor to accept or 


refuſe the Executorſhip 3 the Executor when he ſhall have proved | 


the Will, may ſue ſuch Adminiſtrator in an Action of Trefpals 
© Becauſe the Judge hath no power to grant Adminiſtration but 
in caſe of Inteltation, or that the perſons named Executors cither 
will not, or cannot be Executors. f 

2. No man.can be compell'd to accept the Executorſhip , £ 
unleſs he hath alrcady intermedled with the Teltators Goods as 
Exccutor 3 * for then. it is too Jate for him to refuſe. i Yet 
if. any Legacy be given him in the Will, whercin he is named Exe- 
cutor, he may then be compelled to accept the Exccutorſhip, or 
hc ſhall loſe his Legacy. * Yea, though he were of Kin, or 
Allied to the Teſtator. * Yet the Wite ſhall not lole her Thirds, 
NY the Children their Filial Portions, by refulivg the Executor- 

IP. m. : 
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& tit. Execur, 
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(k) Gribai. Thet; 
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Admin. 6. 11. Bro. tit. Adin. 32. Pork. Sect. 455. Dy<r- 160. 21 Ed. 25. 


3- Althorvgh where an Executor hath Adminiſtred, he cannot ' 


afterward refuſe, becauſe he hath thereby determined his ElcRi- 
on; and although where there is. an Exccutor, and he retulſe, or 
many and all retuſe, the party is dead as Inteltate, and Admini- 
{tration is tobe. committed with the Will annexcd; yet in caſe. 
there be divers Exccutors, viz. 4.B.C. and A. only refuſe, and 


the Will be proved by the other two, there A. continucth an. 


Exccutor, notwithſtanding his refuſal; * ſo as he may till re-. 
leaſe Debts of the Teſtator, and Debts owing by the Teilator may 
be releaſed to him. . * Yea, if {utc be to be had by or againſt the - 
Exccutors, it ſhall not be in the names of B. and C. only, but. 
A. alſo muſt be named as a Plaintiff or Defendant, or clfe the. 
Action may be overthrown. * Yea, this Exccutor which re- 
fuſed may afterwards Adminiſter at his pleaſure, and infermeddle 
with the Goods as well as. the others 3 but after their death. he 
cannot ſo do; * for then the Exccutor of -him that proved the 
Wall is only to Adminiſter 3 and the others refuſal continuing to 
the death of his Co-Executor , his power then died alſo. with 
him but. ſo Jong as the one Co-Executor liveth.that proved the 


Wall : 


(n)C k. lib. 5, - 


() 22 E4l.3. rg, 
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(p) 41 ET: 3. fol, 
22, K 21 Elk. qo - 
fol. 24» 


(q) 42 E!, Coke, 
Q toi, 36, 37. : 


GE EEE CEE 


= bn —— en dn BD Tak DIG w_< nn IAID 28S Don hd 2 
eee II Gn a CE NEE RED $35==n > -o——_ = ——_—_——_— JE" 
— OIg>2 >= 00" nw _ - — — == u__ " « 5 - « 
EONS ELECT ont ES Cr i eons. ers et oe. 


4 
Te en oa ry anne; 


142 


Of Executors and Adminiſtrators. PART 1. 


— 


(Cr) Bro.tit. Ex. 
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Will, the other, though he refuſed the Executorſhip before the 
Judge, may yet afterwards, fo long as the other lives, Adminiſter 
the Goods, or remit the Debts due to the Teſtator: * And that 
Co-Executor that ſo proved the Will, cannot kinder him, nor 
can he recover againſt the perſons by him fo releaſed. * 

4 Treſpaſ. It was found by Verdict, That Sir Ralph Row!er be- 
ing poſſeſs*'d of a Term, made his Laſt-Wuill, and thereof made 
the Lord Keeper Baker, Catlin Chicf Juſtice and others his Exe- 
Ccutors, and deviſed the Term to the Lord Catliz, and died. All 
the Executors wrote a Letter to Dr. Dale Judge of the Prero- 
gative Court, That they could not intend the Execution of the 
Will, and deſired him to commit the Adminiſtration to Henry 
Goodyer, the next Kin of the Teſtator : The Adminiſtration was 
accordingly granted, but the Regiſter entered the Cauſe, viz. 
For that the Executors did defer ſuſcipere onus Teſtamenti. After 
this, Catliz entered upon the Land deviſed to him, and granted 
it over ; the doubt was whether this Grant were good: 1. Whe. 
ther the Letter were a ſufhcient Renunciation? 2. Whether (if 
they once refuſe) they may, after Adminiſtration granted, Admi- 
niſter at their pleaſure? Dr. Ford declared to the Juſtices, That 
by the Civil Law a Renouncing may be as well by matter in Fac, 
as by a Judicial AR, and they may refuſe per parol, and cited a 
rule in the Civil Law, Nox v#lt eſſe heres, qui ad alium vult tranſ- 
ferre bereditatem; and, Hereditus <t totum jus quod defunus ha- 
buit. And to the ſecond matter he ſaid, ©#z ſemel repudiaverit hes 
reditatem, amplins bereditatem petere non poteſt > and, Oui ſemel re« 
pudiaverit, ſhall not after be Executor, quia tranſit in contratum. 
And that Executors cannot refuſe for one time, but for ever 3 but 
thcy may pray time to adviſe or conſider of taking upon them 
the Exccutorſhip, and it ought to be granted; and in that Caſe 
the Ocdinary is to grant in the mean time Letters ad colligendum, 
ec. But is not to grant Adminiſtration. And for theſe reaſons 
there being a retuſal, the Grant made after Adminiſiration com- 
mitted, was void 3 and ſo was the opinion of the Court. 

If all the Executors write a Letter to the Ordinary, defiring 
him to commit Adminiſtration, for that they cavnot attend the 
Execution of the Executorſhip or the Will, it is ſuch a refuſal, as 
that. they cannot afterwards Adminiſter. 

Although where one of divers Joynt-Executors refuſing to 
prove the Will, may yet at any time during the life of any one 
of the Co-Executors, Adminiſter to the Will yet if at any 
time an Executor, albeit he be ſole Executor , ſhall Adriailier, 
it will be ſuch a Determination of his Ele&ion, as ſhall exclude 
his future rcfuſal, yea, though Adminiſtration were granted to 
another. To this purpoſe, was that Caſe where Debt againſt 
an 
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an Executor for Rent reſerved upon a Leaſe tor years made to 
the Teſtator: The Detendant pleaded', Fully Adminiſtred , and 
upon the Evidence it appeared, That 4. made the Detendant his 
Exccutor, who. meddled with the poſſcſiion of divers Goods of 
the Teftator, and (o Adminiſtred, and yet afterwards refuſed in 
Court. Whereupon Adtniniftration was afterwards committed 
to B. and the Inventory of the Teſtators Goods came to One 
thouſand pound : It was given in evidence for the Defendant, 
That he himſelf had paid certain Debts 3 and that divers perſons 
had recovered againlt the Adminiſtrator, divers ſuras of money 
amounting to One thouſand pound, & wltra, &c. It was moved, 
Whether that Evidence did maintain the Iflue for the Defendant, 
becauſe he had pleaded, Plexe Adminiſtravit ? It was ſaid by Pe- 
riam Juſtice, That if an Adminiſtrator (who is in truth but a 
ſtranger) pay any Debts with the Goods of the Teſtator, with- 
out Commandment of the Executor, the fame is not Adminiftra- 
tion, and the Exccutor cannot give ſuch matter in Evidence to 
prove his Plca of, Fully Admixiſtred. And here in this Caſe, 
the Defendant is the very Executor, and he hath Adminiſired + 
In which Cafe he cannot afterwards refuſe: And. fo the Admi- 
niſtration is not well committed , and the Adminiſtrator was a 
ſirangerz and what he did was without ſufficient warrant, and 
therefore it is no Adminiſtration to prove the Iſſue: But it was 
agreed by him, That in this Caſe an Action might be brought («) Trin.32 liz, 


cither againſt the Executor of his own wrong , or againſt the ya pr 
Adminitirator, but not againſi them both joyntly, (1) Leon. 155» 


CHAP. 


of Executors and Adminiſtrators. P a'R'T IL 


ef.) Offi, Ex c.3. 
6. i.&g td. 3+ 
tol. Z3- 47+ & 
7 H. 4- 1 6+ 


(1) Co-oxLit. 


292+ Perk. Sc. 
4dl. 


(2) Co. 4-29. 


CHAP. RX, 


"Touching what As may or may not be done by an Executor 
4s well before as after Probate of the Will. 


1+ An Executor may, before Probate of the Will, enter into the 
houſe of the Heir to ſeize on the Teſtators Goods, and aſſent to 
Legacies. 

2. A Limitation or Qualification of that Power. 

3. In what Caſe payment muſt be made- by, or to an Executor, 
though no Will yet proved by him. 

4. What Aftions an Executor before Probate of the Will, may or 
may not maintain. 

5. An Executor may, before Probate of the Will, make an Inven- 
tory of the Teftators Goods and Chattels. 

6. Scvcral other things which an Executor may do before be hath 
proved the Ill. | 

7- An Executor may retain the Teſtators Goods to ſatiifie his own 
Debt. | 

8. Of Executors aſſent to a Legacy, and how it may be by Impli- 
cation and AQ in Law, as well as by expreſs words. 


1. "Þ He power of an Executor .dependeth wholly upon the 
Will and Delignment of the Teſtator. Now an Exccator 

may, before his proving of the Will, ſeize and take into his hands 
any of the Teftators Goods 3 yea, enter into the houſe of the Heir, 
if not locked, ſo todo, and to take the Specialties of Debts 3 and 
generally, he may doall things which to the Office of an Ex«ecu- 
tor pertaineth, except only bringing of Actions, and profecuti- 
on of Sutesz * for they cannot ſue till they have the Will un- 
der the Scal of the Probate-Oftice. But he may, before Probate 
of -the Will, receive and-pay Dcbts, pay Legacies, enter into and 
ſciſe on the Perſonal Eſtate and Chattels of the Teſtator, and do 
moſt other Ads as an Executor, only he cannot (as aforcſaid) 
before Probate of the Will, ſue for any Debt due to the Teſtator. 
(1) And as he may, before Frobate, pay Legacies 3 ſo allo, be- 
fore Probate, he may aſſent to the delivery of a Legacy, or aſſent 
that the Legatee do take or receive his Legacy : Which aſſent to 
make the Deviſe good, may be by any Agreement either by word 
or deed. (2) And it ſeems, That whatever words or verbal 
Agrecment will be a good Attornment in Law , may make a 
good aſſent to a Legacy 3 it therefore the Legacy be agreed unto 
by the Executor upon certain Terms and Conditions, this = 
E 
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be a ſufficient aſſent in the Executor to pertet the Legacy. (3) 


And an aſſent to the 4irlt Deviſee,. is an aſſent zo bim in Remain” 


der. (4) 
2. Although an Executor may, after the Teſtators death, enter 


into the houtle where he lived and died, and where his Goods are 3 
and thence take them away cven betore Probate of the Teſtament, 
yct underltand it with this caution, That he mult do this within 
convenient and reaſonable time, as within or about thirty days 
next after the Teltators death 3 and that alſo in a due and peaceable 
manner, when the doors are open. * | 

3. An Executor may alſo before Probate of the Will pay Debts 
and receive Debts, and make Acquittances of Debts awing to the 
Teſtator : Yea, if before ſuch proving of the Will , the day be 
come for payment upon Bond made by or to the Teftator, pay- 


ment muſt be made by or to this Executor, though the Will be 


not yet proved, and that upon like pain of forfeiture, as if the 
Will were proved. * Alſoan Execcutor may before Probate give 
or (ell any of the Goods and Chattels of the Tellator, not other- 
= bequeathed in the Will, and for 'the ſame may maintain. his 
Action. | | | 

4+ For an Executor for Goods of the Teſtator taken from him, 
or for a Treſpaſs done upon the Leaſe-Lands, or tor a diſtraining 
or impownding of the Goods.or Cattel, may maintain Adtions of 
Treſpaſs, or Replevins or Detinue, even before the Willbe proved, 
becauſe theſe Actions ,ariſe out, of the Executors: own: pofleth- 
on, * But an Acion of Debt, or thelike, contracted by the Telta- 
tor he cannot maintain, before the Will be proved, for therein he 
muſt (hew forth the Will proved under the Court-Seal. . And: as 
at the Common Law, If a.man be bound to another in a. certain 
ſum of money, to pay at @ certain day, and the. Obligee before 
the ſaid day, releaſe unto the Qbligor all Actions, he is|barred'of 
the duty for ever, though he could not have an AGtion at the 
time of the Releaſe made; even ſo may an Executor'ibefore Pco- 
bate of the Teitament, releaſe an Action, * And the reaſon of 
both is, becauſe the right of Action, is in them,. for that the Debe 
is a thing, conlilting meesly in Action; and therefore though no 
Action as yet then lieth' tor:the Debt, yet becauſe the right. of 
Action is in; them, the:Releaſe of all Actions is a diſcharge of the 
Debt it (elf. Y 

5- Another thing that an Executor may do before the proving 
of the Will, and which is expedient for him, though as yer not 
{0 neccſlary, is the making of an Inventory 3 for the Executor 
had need be cautious that he do not intermeddle with, -or Admi- 
nilter the Teſiators Goods, until he hath made an Inventory ; for 


although the a& of an Executor is ſaid to hold in Law before 
u the 
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the proving of the Will, f and the making of an Inventory; s 
yet for intermeddling with the Teſtators Goods as Executor,before 
he hath made an Inventory, or cauſed the ſame to be made, though 
not exhibited, he was according to Law puniſhablez * unleſs 
it were for doing ſuch things as could not conveniently be defer» 
red till che Inventory were made, as concerning things relating to 
the Funerals, or diſpofing ſuch things as Servando ſervari nox 
poſfint, and ſuch like. * Beſides, it he make not an Inventory 
and yet Adminiſter, he may be compelled to diſcharge out of his 
own purſe more Debts and Legacies than happily the Teſtators 
Goods and Chattels did amount to. 

6. There are feveral other things which an Executor may do- 
before he hath proved the Will, and he may alſo keep any of the 
Goods of the Teſtator, fo as he pay out of his own meney che 
value thereof in Adminiſtration of the TcRators Eſiatez * he 
may al{o if he want money to- pay Funerals, or diſcharge Debts, 
ſell any of the Chattels Real or Perſonal, whereof the Feſtator 
died pofleſſed, yea, though that thing were particularly bequeath= 
cd, As if. a man be poſſeſſed of a Term of years, and bequeath 
the ſame to A. B, the Executor may notwithſtanding the beque 
at any time before his affent given to the Legacy, it he have not 
Aﬀets ſufficient to pay the Debts, ſell this Term of years, and the 
Legatce is remedile(s. So alſo he may do, although there be Aſſets 
enough beſides to pay the Debts 3. but in ſach Caſe the Legatee 
may not be- without all relicf in a Court of Equity agaiatt che 
Executor as to damages, but the ſale is unavoidable. ' 

Leſſee for years deviſed his Ferm-to one whom he made his 
Executor, and diced : The Deviſce entered before any Probate of 
the Will, and held and enjoyed the L for > year and more, 
without proving of the Will, and:thenigied;.it was a-Quettion, 
Whether his Executor, or in Caſe hedied-Inteſtate, his Admini- 
firator ſhould have the Term? It was the opinion of the Court, 
That the Term was lawtully fettled-in the Executor by his Entry; 
and it was a good Execution of the Deviſe, without any Probate 
made of the Will.. Mich. 22 Elizs Dyer 367: 

Letters of Adminiſtration do-relare to.thetime of the death of 
the Lnteſiate, and not tothe time of the granting of them ; and 
therefore an- Adminiſtrator may. have an Adtion-ot Treſpaſs, or-a 
Trover and Converſion for Goods, taken by one before the Let- 
ters-granted to him otherwiſe there would be no remedy of the 
wxong done. 

Executors took the Teſtators Goods before they had proved 
the Will; another took Letters of Adminiſtration, and takes the 


Goods out of the Executors hands betore the Will was proved ; 
The. Exectzors bzing. theix Action. of Treſpals againſt him who 
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took the Goods > the Court held that it did welllie 3 for after the 
Teftators death the Goods belong to the Executors, and to none 
other ; and an Adminiſtration to intermeddle with theſe Goods is 
utterly void 3 for that they have nothing to do with thoſe Goods 
as Adminiſtrator, when there 1s an Exccutor. 

7, An Executor may retain Goods in fatisfaQion of a Dcbe 
due to him from the Teſtator, and the Retainer (hall be held 
good. ® Adion of Debt was brought agaiaſt the Executors 
of 4. B. who pleaded that they had fully Adminiſtred 3 the Plain- 
tif gave Evidence that they had Goods in their hands; the De- 
fendant ſhewed, that the Goods were pledged by their Teſtator, 
and that they had redeemed them with their own money to the 
fall valuez and that for the reſt of the Goods, that they had paid 
to the Teſtator as much for them as they were worth : It was 
holden, That the ſame did well maintain their Iſſue of Fully Ad- 
miniftred, for that an Execator ſhall by way of Retainer be re- 


(m) P'ow. Com, 
184. 


compenced that which he hath paid. * But an Executor of (©) 5 4.3. Dyer 


his own wrong cannot retain Goods, but they (hall be Aﬀets in 
his hands. * Thelike we hauc in another Cale, Two men were 
poſſeſſed of Goods as Executors 3 the one of them took the goods 
into his hands, and diſpoſed of divers ſums of money i» Pios 
ſus, & pro anima Teſtatoris > which ſums did amount to more 
than the Goods of the Teſtator were worth, and he did retain 
the Tecſiators Goods as his own proper Goods, converting the 
ſame to his own uſe, whercot he died poſſeſſed, after he had 
made his Will, and therein Executors. The ſurviving Executor 
brought Detinue of the ſaid Goods againft the Executor to the 
value of One hundred pound, upon which the Defendant pleaded 
the matter Supra. It was adjudged, That the Retainer was law- 
ful; and that thoſe Goods now in the hands of the Executors, 
were not Aſſets or Goods of the firſi Teſtator in the Executors 
hands. ? Or ſuppoſe a Teſtator be indebted to a man by Bond 
in Twenty pound, if his Executors make a ſufficient Obligation 
to the Teliators Creditor, and ſufficiently diſcharge the Teltator, 
without fraud or covin, they may retain the Goods for ſo much, 
and the Goods retained (hall not be Aſſets in their hands, yea, 
though they have appointed wlteriorem diem for the payment of 
the money. * 

S. Brought Debt againſt $. as Exccutor to B. who pleaded 
Fully Adminiftred, &c. to which the Plaintiff replied, That he had 
Goods of the Teſtators to the value of Two hundred Marks, 
which the other confeſs'd and gave in Evidence, that he had 
Paid as much of his own proper money for the Teſtators Debts, 
and ſhew'd how-: The Judges doubted whether he could give the 
matter in evidence, and dcfired the Opinion of the Juſtices of 

U 2 B.R. 


2. 2) H.7., Rell> ! 
way 58. 

(vo) Cok.z. part. 
39. Couter's Caſes 


(Þ) Mich. 2 Eliz. 
Dyer, 487. 


(q) Paſch.zo E:. 
in C. B, Stamp 
& Hchin's Caſe, 
Leon, I It,!112, 


SFeley verſ. 
Sackwite.Anderl, 
Rep. par.I. Caic 
52. vid. 20 H.7, ' 
tul. 2. 43 5» 
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(5) Plow. 540. 


f6) Plow. 5 16. 
Perk, S-.R.574+ 


C7) Co. 4. 66. 8. 
9510.47. Perks. 
d: Ca. 574+ 


(8) 37 H. 6.30. 


(9) Plow. 519. 
94 3+ C0.3, Go, 
ws 4&7» 


£10) Co. 4: 19» 


B. R. thereon, who held, That he might give it in Evidence; 
whereupon the Juſtices proceeded accordingly : For it was agreed, 
Hill. 10 H.8. That thc Property of the deceaſed*s Goods by pay- 
ment of the Teſtators Debts to the value of the (aid Goods re- 
tained, to the amount in value was altered, and the Property be-= 
ing altered to the uſe of the deceaſcd, is a juſt Adminiſtration. 
8. If a Term of years be deviſed by a Teltator to his Wite, du- 
ring the minority of his cldefi Son, for the Education of his Chit- 
dren, with the profits thereof, the Remainder to that eldeſi Son, 
and ſhe being made Extcutrix , do enter generally, but alway 
breeds up the Teſtators Children : In this Caſe, it ſeems, ſuch Edu- 
cation of the Teſtators Children ſhall be taken as an aſſeat againſt 
her, to veſt the Eſtate in the Eldeft Son. (5) Or if the Term 
be deviſed to her, if ſhe fo long live the Remainder of years, af- 
ter her deceaſe, to A. B. and ſhe made Exccutrix, enter claimin 
it only for her life,the Remainder to A B, according to the Devifc : 
This will be a ſufficient aſſent in the Wife as Executrix, for the 
Exccution of the Deviſe of the Remainder of the Term in 4. B.'6) 
The Deviſeein Remainder need not (as aforeſaid) any ſpecial 
aſſent, if there were an affint by the Executor to the firſt Deviſce, 
And therefore if- there be a Deviſe of a Remainder to B. after a 
Term deviſed to 4. for life, an afſent of the Exccutor to A. is 
good to B. alſo, and this will be an Execution of the Deviſe to B, 
as well as to A. whether the Executor hath Aſſes or not. (7) The 
Law is the ſame in the caſe of two Devifees of a Tertn of years, 
whereof the one for a part-of the Term, the other in remainder 
for the rehdue of the Term, the Extcators affent to the firſt, is an 


| aſſent to the other alſo- This Law may hold alſo in the cafe of 


a Legacy of Perſonal Chattels, whereof the Occupation or uſe only 
1s firſt bequeathed to one, then the thing it (elf toanother. (8) 
Yea, wherea Term of years of Lind is deviſed by a man to his 
Wife for her life, ' the Remainder to his'Son, and ſhe made Execu- 
trix, and <cnter, if ſhe claim not as Execxtrix, but as Devifee, and 
by force only of the Deviſe, this a& of hers will be a good aſſext 
in Law, to execute the Deviſe to the Son in Remainder, 'g ) 

It js a truth, that an Execcator by his aſſent cannot alter the na- 
ture, quality or condition of a Legacy or Devilc4 and it is agreed, 
That an Exccutor may give only a conditional aſſent, or affent-only 
upon condition : But the reaſon in Law, why or wherefore an 
Executor may'not aſſent toa Legacy upon a Condition ſublequent 
as well as upon a Condition precedent, that is, ſubſequent or precedent, 
not in reſpe& of the time of the Legatecs pertormance thereof, bur 
in vefercnce to the fubje& matter of the thing to be performed for 
the advantage of the Teſtators intereſt: The reafon, Tay, in Law 
for this, {cerms fornewhat obſcure, (20) 
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In this point of aſſext in Executors or Adminiſtrators requi- 
ſite to the due Execution of a Legacy or Deviſle, the Law puts 
ſome difference between a'Devile of a Term of years, and a Le- 
gacy of perſonal Chattels: For though the Devilee in Remainder 
of a Term ſhall take the advantage of an expreſs or implicite 
aſſeat to the tirſt Deviſee, yet in ſome caſes it ſeems otherwiſe in 
the Caſe of Perſonal Chattel-Legataries : Infomuch, that,albcit a 
Teſiator deviſing a Term of years of Land to one of his Exccu- 
tors alone for (ome part of the time, the Remainder thereot after to 
a ſtranger, and this Executor alone, albeit he enter generally, doth 
occupy the Land himſelf, the other Executors not intermeddling 
therewith 3 in which caſe, this will be a good aſſet to execute the 
ſaid Deviſe to him in Remainder for the refidue of the Term; yet 
if a Teſtator bequeath any Perſonal Chattels to one of his Execu- 
tors to ule and occupy during his life, and after to a ſtranger for 
his life, and this Executor alone get ſuch Perſonal Chattels into 
his own hands, and occupy them alone during all his life-time : 


This Occupation alone by ſuch Legatary-Executor will not of it - 


ſelf, it ſeems, without ſome aſlent,. perte& or execute the Bequeſt 
of the ſecond Legatee in Remainder. (11) And yet if he were a 


ſtranger, and not an Executor, to whom the ule or occupation of } 


a Perſonal Chattel is firſt bequeathed, it may be otherwiſe: For 
if one bequeath the uſe or occupation of any perſonal Chattel to 
A. B. during his life, and that after his deceaſe it ſhall go to C. D. 
for ever: And the Executor deliver that perſonal Chattel to A. 
B. it ſeems, that this will be a good Execution of the Legacy to 


(rt) Perk. Sf. 
574« Fitz. Devil, 


C. D. the ſecond Legatcez inſomuch, that atter the death of A.B... 


he may ſeize, keep and hold it according to the Teltatots Will, — 


- Old. N.B. $0. 37 H. 6. 3O. 
An aſſent to a Legacy, foas to bind the Executor or others.can- 


not be given by one, cither under the age of ſeventeen years, or - 


undcr Coverture, without her Husband's aſſent, which is ſufficient 
to bind them both. (12) 

The occupation or profits of Land being deviſed by a Termor 
to A. ?. for part of his Term, and after the Land it ſclt deviſed 
by him to C. D. for the refidue of the Term 3 in this caſe the Exe- 
cutor's aſſext to the Deviſe of A. B. will well execate the Devile 
fo C. D. (13) 

If a Term be deviſed to A B. for his life, the Remainder to F. 
G. and A. B. be made Executor, and take a Releaſe from F.G. of 
all his right to the Land 3 ſach Releaſe is a good implicite aſſexz to 
the Deviſc of F. G. (14) | 


CHAP. 


(12) Hill. gJac 
B. R. Retorri & 
Ch ppet”s Caſe, 


(13)P'ow.540. 
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CHAP. XXI. 
Of Inventories. 


71. {bat au Invemtoryis, and the Original thereof. ; 

2. Within what time an Inventory is to be made and cxhibited. 
3+ The manner how, an reaſou wby an Inventory is to be made, 
4+ IWhat ought to be inſerted into the Inventory, and what not. 
'5- A Caſe in Law to this purpoſe. 


Bo \ N Inventory is a Deſcription or Repertory orderly made 


of the -Goods and Chattels of a perſon deceaſed, valued 


.and appraiſed by four indifferent and credible perſons, or more, 


experienc'd in ſuch affair, and of the Neighbourhood to the de- 
ccaled : Which Inventory every Executor or Adminiſtrator ought 


to exhibit to the Ordinary, at ſuch times as he ſhall appoint, * This 
Inventory proceedeth from the Civil Law 3 for whereas by the an- 
.cient Law of the Romans, the Heir was obliged to anſwer all the 


Teſtators Debts, whereby Inheritances or Heritages did often be- 
come to many perſons rather prejudicial, than profitable or advan- 
tagious- The Emperor Fujtinian, the more to encourage perſons 
to aſſume and take upon them this charitable Office, ordaincd, that 
if the Heir would firli make and exhibit a juſt and true Inventory 
of all the Tcſtators ſubſtance coming to his hands, he ſhould then 


.be no further charg'd, then to the value of the Inventory, * 


2. The time appointed for the making of an Inventory, and for 
exhibiting the ſame, is Icft to the diſcretion of the Judgez © which 
he is to regulate according to the circumſtances ot Place, Perſon, 
Goods,ec. * yet regularly the Inventory ought to be begun by the 
Exccuter within thirty days next after the Teſiator death, or his 
notice of being made Exccutor, and to be finiſhed within thirty 
days more after that, or within a year, if the Goods be remote, 
clle he may be charged for the whole Debt. *© Yet how exactly 
true this is, may well be queſtioned . For by the expreſs Letter of 
the Law, the making of the Inventory is to be begun within thixty 
days next after the Apetture or opening of the Teſtament, and 
notice thereof to the party. therein made Executor, of ſuch his 
E.xecutorſhip, and to be finiſhed within ſixty days more next after 
that, unleſs the (aid Exccutor and the Teſtators Goods, or the 
ereateſt part thereof, be at that time far remote each from other : 
In which caſe the Law doth allow one year from the time of the 
Teſtators death for the making thereof. (1) During which time 
of thxce .months in the one caſe, or one year in the other, the 

; Law 
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Law will not permit any Creditor or Legatary to commmence 

any Action againſi the Executor. (2) It is notwithſtanding doubt- (2)Dia. $. go- 
ful, whether the (aid three months ſhall commence from the time *< neu: 

the Executor accepts theExecutorſhip or immediately from the time 

_ of the Teſiators death : And herein the DD. ſeem tobe much divi- 

ded in their opinions;the former is ſaid to be the more received opi- (1, G34. p.p, 
nion, (3) but the latter ſeems to come nigheſt to the truth. (4) And $a 
albeit it ought tobe begun within the thirty days, yet is it not inva- 64. $n-oms 
lid, though it be begun afterwards, ſoas it beftiniſhed within the 54Þivs. 


(53) Didac. 


three months; (5 | which preciſe Term will notwithfianding admit Spino. in $p:c. 
of a Prorogation upon a juſt and reaſonable cauſe, as aforeſaid. (6) ht & 


Niu. 26, 
(5) Pap. Notar. 3. lib. g. tit. Des Lettres de benefice & Inventzire, verſ, Pourras 


3. The Executor in making of an Inventory, ought to call two 
at leaſt of the Teftators Creditors or Legataries, or upon their res 
fuſal or abſence, two other honeſt perſons, and in their preſencz 
(hall make a true and perfe& Inventoryof all the Teſtators Goods, 
Chattels| and Credits and the fame ſhall be indented, whereof 
one part ſhall be by the ſaid Executor upon his Oath for the truth 
thereof left in the Regiſtry.of the Court, the other part to remain 
with himſelf. In which Inventory., the Teſtators Goods and 
Chattels are particularly. to be valued and appraiſed at their true 
and juſt value. And all ſuch Goods and Chattels asare contained 
in the Inventory, are preſumed to have belonged to the Teſtator, 
and now to the Executor, and no more. Therefore it a Creditor. 
or Legatary affirm, that the Teſtator had at his death more Goods 
than are comprized in the Inventory, he muſt prove the ſame ; for. 
ſuch an Inventory by the Civil Law cannot - be. diſproved, unleſs 
the number. of the Witneſſes be twice as many in number as they 
which do prove itz-* And if. the Exccutors or Adminiſtrators (f) Fulb. Par, 
do make a true Inventory, they. ſhall notbe charged further with 2;Pr 3 2: 
any Debts than the Goods of-the Tetſtator or Inteltate will ex- : 
tend. But if the Exccutor enter upon the Teſtators Goods with= 
out making an Inventory, then the Preſumption of Law will be. 
2gainſi the Executor, that he-had Goods ſuthcient, not only to. 
pay the Debts, but all the Legacies alſo : So that the reaſon is 
evident whrecfore an Inventory is to be made, viz. leſt the Exe- 
cator, if .otherwiſe than honeſtly diſpoſed, ſhould defraud the Cre-: "8 
ditors or Legataries, by conccaling,the Teſtators Goods. * Theres ;*5.79m fn 
fore ſuch as have intereſt, whether Creditors or Legataries, ought. ventorio. a. 
to.be called to ſee the making thereof, otherwiſe it may be void, x41. ag ug 
in Law; (7) at leaſt as to.ſuch of them as-had not any notice there. (7) Menoch. !.r. 


Conl:). 69. nu. 


of; (8) which ought allo ta be made in the preſence of two or 135. vet. Greg. 
lib. 46. £3. nv.9. 


(8) Guid. Pap. de Farm. Inyent» Auto, Faber. in (22 Colic. lib.- 6. tit. -11- Def 37. & Dids Spi o. &+ 
Fepat.. & aliis. . 
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touching the Valuation or Eflimate of ſuch Goods; as, Whether 
it be neceſſary to appraiſe the ſame, and inſert the values thereof 
in the Inventory, or not : Such as hold the Athrmative, (14) do 
hold withal, That the Creditors, in cafe they tind the Goods un- 
dervalued, are admifſable to apprailſ: the ſame, and to take them 
in that value, unle(s the Executor will have and rctain them at 
the ſame price ſo valued by the Creditors, and at that rate be ac- 
comptable to the Creditors and Legataries accordingly : (15 ) But 
the Negative ſcems in that Law to be the more prevailing opinion, 
(16) contrary to the practice with us, which ever inſerts the va- 
lues, though they be not concludent nor definitively obliging ; For 
where they are tov high, it ſhall not prejudice the Execucor, nor 
ſhall it advantage him, where they are too low 3 but the jult and 
true value upon an enqueſt found by Jury, that alone ſhall con- 
clude him as to Aﬀecs or not, in reſpect of Creditors and Lega- 
taries. 

5. The Lady C was pofleſſed of divers Leaſes,and conveyed them 
in Truſt, and afterwards marricd with A. B. the Lady received the 
money upon the Leaſes, and with part of the money ſhe boughe 
Jewels, and other part of the money (he left, and died 3 4.B. took 


(r4)Bart.in lute. 
de Magiſt. conve. 
&Za«licct.in 1.uit. 
Cod. de zar, de- 
lib. Eicubar. ubl 
ſup-& nu-75-Pop. 
NuteTl3« 110-9.Tike 
ubi lupra. vert. 
Sa:1s 1s, Kc. Be 
vEfi. Doic le, Kc. 
Arceſtor, lib. 2. 
C:T. L[9. Arr. ©, 
(13})G!0.:ndigt. 
l. Uite verb. juan» 
ticatcm. Did. 
$pigv. in Spec. _ 
<{ta- tit. de 
Cun.cc. [nvcat. 


Qu. 35s 
(16) Alvar. Va- 
laicus. [rac. ac 
Praxi partitiv= , 
num & collat, 
Cap» $+ Nu-9» 


Letters of Adminiſtration ef the Goods of his Wife, and in a ſuit 


in the Eccleſiaſtical Court,the Court would have compelled him to 
have given an accountef the Jewels, and for the money, to have 
put them into the Inventory : But the Opinion of the whole Court 
of B.R. was, That he ſhould not put them into the Inventory, be- 
cauſc the property of the Jewels was abſolutely in him as Husband, 
and he had them not as Adminiſtrator ; but of ſuch things as be in 
Adtiqn, as he ſhall have as Adminiſtrator, he ſhall be accountable 
for, and chey ſhall be put intothe Inventory : And for the moneys 
received upon truſt, it wasreſolved, that the ſame was the moneys 
of the Truſices, and the Wife had no remedy for it, but in Equity, 
and therefore the Husband fhould have it as Adminiſtrator: And 
in that Caſe it was reſolved, That if a Woman do convey a Leaſe 
in Truſt for her uſe, and afterwards marrieth, that in ſuch caſe it 
lies not in the power of the Husband co diſpoſe of it: And if the 
m_ die, the Husband (hall not have it, but the Exccutor of the 
Wile, * 


CHAP. 


(u) Trin. 15." ] 
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CHapPp. XXIL 


Of Adtions maintainable by Executors or Adminiſtrators. 


1. The ſeveral kinds of AGiions maintainable by Executorg. 

2. An Afion perſonal in tbe Teltator, ##none in the Executor, 

3. An Execntor may ſue for Rents, and the arrearages thereof), yea, 
in ſome Caſe, where the Teſtator himſelf could not. | 

4. An Execator Ont-lawed or Attainted, may yet have Aion. 

5. In what Caſe one Co-Executor may ſue. another. 

6. Ir what Court Executors onght to ſue. 


7. Caſes in Law touching this Subject. 

$ ] Egularly Exccutors may charge all others for any Debt or 

Duty due to the Teſtator, as the Teſtator himlclt might 
have done; and the ſame Actions that the Teſtator himſclt might 
have bad, the ſame, for the moſt part, may Executors have allo : 
* And therefore Executors may have Actions of Accompt, Adci- 
ons of Treſpaſs de Bonis aſportatis in vita Teſtatoris , Actions of 
Debt againtt Goalers upon c{cape of Priſoners, Writs of Errour 
upon the Statute of 27 Eliz. Attaints upon the Stat. of 23 H.8. 
Writs of Reſtitution upon the Stat, ot 21 H. 8. An Indemnitate 
Nominis, when the Teſtators Goods are taken upon an Out-lawry 


} 


againſt another man of his name: Actions of Covenant, for 


breach of a Covenant made to the Teſltator; Actions upgn the 
Caſe upon the Trover and Converſion of the Teſtators Goods 3 an 
Ejeftione firme foran Ej<ctment of the Teſtator out of a Term , 
an aGion,of Debt for Rent behind in the Teltators life-rime 
alſo an Action of Debt for the arrearages of an Annuity dueto the 
Teltator in his life. * Likewiſe an Executor for Goods taken 
from him that belonged to the Teltator, or tor a Treſpaſs done 
upon the Leaſe-Lands , or a diſtraining, or an impownding of 
Goods or Cattel, may maintain Actions of Treſpals, or Replevin, 
or Detinue, even before the Will be proved. © The reaſon in Law 
is,becauſe ſuch Action do ariſe from things that were in the Exccu- 
tors ownpoſſefiion:; But of a Debt, or the like, due to the Telta- 
tor, his Excecutor can commence or maintain no Suit or Action 
before the Probat of the Will, 


169. & 122. Coke 9g. 85. Aﬀtion. Dyer. 144: 322. 69. Stat. 12 U. $. cap. 10. & Bcownl, T-part. 16:. 
(«) Dyer, in Pl. Com. 485. Caſe cf G:tisbrook and Fox. 


2. But 
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Pa R Tcutor ſhall not have an Action tor a perſonal 
 =che Teſtator, when the wrong done to his perlon, 
* EB is his , is of that nature as for which damages 
d; and therefore an Executor can bring 
0949 for the beating or wounding the Icftator , or for a 

nas done to him in his Cattel, Graſs or Corn, or tor a Waſte 

3 Tenant done in his Lands; for all cheſe are but perlonal 
.10ns, and die with the Teſtators perſon, * But he may main- 
an an Ation for any Contract made to the Teltator or Inceltate, 
tor any thing which ariſeth ex Contraciu : (1) AS allo tor money 
payable upon ſale made by himſclt, betore Probate, of any ot his 
Tettators Goods : In which Caſe, as alſo in Treſpaſſes on the Te- 
{tators Goods, but done to the Executor, he may; without naming 

himſelf Exccutor, maintain Actions bctore Probate. 

3. If one grant a Rent out of his Land for lite, provided that 
it thall not charge his perſon, and the Rent be bchind, and the 
Granteedicth; in this Caſe the Grantees Execcutor may have an 
Action of Dcbt tor thoſe Arrearages, and may charge the perſon of 
| * Likewiſe if any Rent or Arrearages of Rent be 
due to one npon a Grant of Rent out of any Land io him, or re- 
ſervation of Rent upon any Eſtate made by him of Land in 
thcſe Caſes his Execator may have an Action of Debt for this 
Rent, or he may dilirain for it, ſo long as the Land chargeable 
with the Rent, and out of which it doth iffuc, is in his poſſilion 
that ought to.pay.it, or any claiming by or under him. * Yea, an 
Exccutor in ſome Caſes may have his remedy by Action, tor the 
arrearages of Rent which the Tcſiator himſelt in his life-time could 
notFfor it a mangrant a Rent-charge out of certain Lands to an- 
other for like, with a Proviſo in the Deed, that the Grantee ſhall 
not in any ſort charge the perſon of the Grantor generally, and 
the Rent be behind, the Grantee dieth, the Executors of the Gran- 
tee ſhall have an Action of Debt againſt the Grantor, and charge 
his perſon for the Arrearages in the lite of the Grantee, notwith- 
ſtanding that Proviſo , becauſe the Executors have no other reme- 
dy againft the Grantor for the arrcarages 3 tor diltrain they cannor, 


Wron 


or gþ Þe recovere 


the Grantor. 


becauſe the Eftate in the Rent is determined, and the Proviſo can- 


not leave the Executors without remedy : 5 So that the word[ Pro- 
viſo] in this Caſe, doth work only a Qualification or Limitation, 


EO a Condition or a Covenant. 

4- One that is Out-lawed or Attainted in his own perſon, may 
yet lue as Exccutor, becauſe his Suit is in anothers right, viz the 
Tettators. > But he that js Excommunicate cannot proceed in 
{..it as Exccutors yet this Excommi nication pleaded, doth not 
abate or overthrow the ſuit, but makes that the Defendant may 
ſtay from anſwering his (uit, until the Plainiitf be abſolved and 
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CH AP. RAll. 
Of Adtions maintainable by Executors Or Adminiſtrators- 


1. The ſeveral kjuds of Adtions maintainable by Executors- 
2. An Adin perſonal in the Teftator, none in the Executore 
An Execntor may ſue for Rents, and the arrearages thereof > yea» 
in ſome Caſe, where the Teſtator himſelf could not. 
An Execntor Ont-lawed or Attainted, may yet have Aion- 
5. In what Caſe one Co-Executor 12Y ſue. another. | 
6. In what Court Fxecutors onght 10 ſue. 
7. Caſes in Law touching this Subjects 


} 


Ts BR Egularly Executors may charge all others for any Debt or 

\ Duty due to the Teſtator, as the Teſtator himſelt might 
have done and the Game Actions that the Teſtator himſ{clt might 
have bad, the fame; for the moſt pait, MAY Executors have allo: 
* And therefore Executors may have A&ions of Accompt, Acdkti- 
ons of Treſpals de Bonis aſportatis in vits Teſtatoris , Actions of 
Debt againli Goalers upon clcape of Priſoners, Writs of Errour 
upon the Statute of 27 Elize Attaints upon the Stat- of 23 H.8- 
Writs of Reſtitution upon che Stat, of 21 H- $. An Indemnitate 
Nominis, when the Teſtators Goods are taken upon an Out-lawry 
againll another man of his name: Acions of Covenant , for 
breach of a Covenant made to the Teltator3 A&ions upgn the 
Caſe upon the Trover and Converſion of the Teſtators Goods 5 an 
Ejectione firme foran Ejec&tment of the Teſtator out of a Term 5 
an AQion, of Debt for Rent behind in the Teltators Iife-riume > 
alſo an Action of Debt for the arrearage> of an Annuity dueto the 
Teſtator in his lite- d Likewiſe an EXecutor for Goods taken 
from him that belonged to the Teſtator, Or for a Treſpaſs done 
upon the Leaſe-Lands , Or 2 diftrainings Or an impownding of 
Goods or. Cattel, may maintain Actions of Treſpaſs; or Replevin, 
ox Detinue, Even before the Willbe proved. © The rcaſon in Law 
is.becauſe (uch Aion do ariſe from things that WETE in the Exccu- 
tors ownpoſleſtion: But of a Debt. or the like, due tO the Telta- 
tor, his Exccutor Can COIMMENCE OT maintain no Suit or Action 
before the Probat Of the Will, 


169. & 122+ Coke 9. 35: Aion. Dyer- 14+; 322, 69. Stat. 12 UH. $. cap-, 10» $% Brown), T+- Part. 167 


(«<) Dyer, in Pls. 


Com. 181+ Ceaſe © Greisbrook 874 FOX 
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2. But an Exccutor ſhall not have an Action tor 2 perſonal 
wrong, done £0 the Teſtator, when the wrong done to his perlon, 
or that which is his , is of that nature as for which damages 
only are to be recovered; and therefore an Executor can bring 
no Adion tor the beating or wounding the T<cftator , or for a 
Treſpaſs done to him in his Cattel, Grals or Corn, or tor a Walte 
by his Tenant done in his Lands for all theſe are but perfonal 
Actions, and die with the Teſtators perſon, © But he may main- 
tain an Acion for any Contra made to the Teltator or Inceltate, 
tor any thing which ariſerh ex Contradiu : (1) As allo tor money 
payable upon ſale made by himſclt, betore Probate, of any ot his 
'Tefſtators Goods : In which Caſe, as alſo in Treſpaſlſes on the Te- 
{tators Goods, but done to the Executor, he may; without naming 
himſelf Exccutor, maintain Actions bcetore Probate. 

3. If one grant a Rent out of his Land for lite, provided that 
it thall not charge his perſon, and the Rent be bchind, and the 
Granteedieth; in this Caſe the Grantees Executor may have an 
Action of Dcbt tor thoſe Arrearages, and may charge the perſon of 
the Grantor. © Likewile if any Rent or Arrearages of Rent be 
due to one upon a Grant of Rent out of any Land ito him, or re- 
ſervation of Rent upon any Eſtate made by him ot Land; in 
theſe Caſes his Executor may have an Action of Debt for this 
Rent, or he may dittrain for it, ſo long as the Land chargeable 
with the Rent, and out of which it doth iſſuc, is in his poſiifiion 
that ought to pay. it, or any claiming by or under him. * Yea, an 
Exccutor in ſome Caſes may have his remedy by Action, tor the 
arrearages of Rent which the Tcſiator himſelt in his lite-time could 
notFfor it a man grant a Rent-charge out of certain Lands to an- 
other for life, with a Proviſo in the Deed, that the Grantee ſhall 
not in any ſort charge the perſon of the Grantor generally, and 
the Rent be bchind, the Grantee dieth, the Executors of the Gran- 
tee ſhall have an Action of Debt againſt the Grantor, and charge 
his perſon for the Arrearages in the lite of the Grantee, notwith- 
ſtanding that Proviſo , becauſe the Executors have no other reme- 
dy againtt the Grantor for the arrearages 3 tor diſtrain they cannot, 
becauſe the Efiate in the Rent is determined, and the Proviſo can- 
not leave the Executors without remedy : $5 So that the word[ Prg- 


viſo] in this Caſe, doth work only a Qualification or Limitacion, 


EO a Condition ora Covenant. 

4. One that is Out-lawed or Attainted in his own perſon, may 
yet ſue as Exccutor, becauſe his Suit is in anothers right, viz the 
Teltators. * But he that js Excommunicate cannot proceed in 
C.it as Exccutor yet this Excommr nication pleaded, doth not 
abate or overthrow the ſuir, but. makes that the Defendant may 
ſtay from anlwering his (uit, until che Plainuitt be abfolved and 
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Ul. Ne. I0O4. 
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diſcharged from his Excommunication. i If an Executor Ouc- 
lawed hath Goods of the Teftatcr, they are not forfeited by the 


Out-kawry 3 for they are the Teftators Goods only in the Exe- 


cutors cuſtody, 21 H.6. 30. Nor ſhall an Executor forfeit the 
Goods of the Teſtator by an Attainder, 21 E. 4.50. Goods in the 
hands of an Executor are the Teſiators Goods, for his benefit, vot 
for his prejudice, 17 FE. 3.26. 3 H.q. 13. 20 FE. 3. 31.3 E413. 
It a Villain be Executor and dies, the Lord cannot ſeiſe the Goods 
in the hands of the Exccutor, becauſe it is to the Teſtators pre- 
judice, 24 H. 6. 14- The Executor is (ciſed thereof to the Teſta- 
cors uſe, and not to his own proper uſe: And it is faid, that an Ex- 
ecutor isas an Attorney for the dead. (1) 

5 Although one Co-Exccutor cannot ſue another for poſleſ- 


fion of the Teſtators Goods, for that many Executors to the ſame 


Teſtator are but as one man. and no man can ſue himſelf: * So 
that when the Feſtator doth make divers Exccutors, if any one of 
them doth get the Goods, or the poſſefſion of the Goods of the 
Teſtator, the other Executor hath no Action for recovery of the 
{ame Goods, or any part thereof, for the ſaid Reaſon, that one Co- 
Executor cannot ſue another ;: Nevertheleſs, it the Teſtator make 
divers Executors, and dobequeath to the one of them the reſidue 


of his Goods, it is not only lawful for him to whom they are (o: 


bequeathed to rctain the ſame, but alſo if the other Executor cn- 


'ter thereunto, he is ſubje& to an Action of Treſpaſs. * Alſo if 


the Exccutor of a Co-Exccutor have any Goods belonging to the 
firſt Teſtator, the other ſurviving Co-Executor of the firlt Teſta- 
tor may have an Action againſt the Executor of that deceaſed 
Co-Executor for the fame. ® Allo if there be two a 
tions granted together, he that is the rightful Executor or Admi- 
niſirator may ſue the wrongful Adminiſtrator for the Goods in his 
cuſtody. * 

6. Gan may not ſue for the Goods of their Teſtators in 
the Court Eccleſiaſtical , but at the Common Law. * Yet in 
tome Caſes an Execcutor may ſue in the Eccleſiaſtical Court, as 


touching his Tefiators Good as, when a man bequeaths Corn.. 


growing, or Goods unto one, and a ſtranger will not ſuffer the 


Executor to perform the Teſtament , for this Legacy he may ſue. 


the ſtranger in the Eccleſiaſtical Court. ? But if a man take 


' from an Executor Goods bequeathed, for this the Executor muſt 


ſuc his Action of Treſpaſs, and not ſue in the Eccleſiaſtical Court 
4 Alla Tenants may be ſued but at the Common Law by Execu- 
tors or Adminiſtrators for Rents behind, and due to the Teſta- 
tor in his life-time, or at the time of his death, and may for the 

Gme diſtrain the Land charged with the Rent, 
7.. A. Woman. and another perſon were made Executors, the 
Woman 
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Woman took Husband, who did not alter the property of the * 


Goods of the Teſtator, and then the Wife died 3 it was adjudged, 
That the other Executor might have an Action'of Detinwe againli 
the Husband for the ſame Goods. 

Debt brought by an Execr*or as due to his Teſtator, and Judg- 
ment-given for him, but before Execution the Plaintiff died Inte- 
ſtate, and the Ordinary committed Adminiſtration of the Goods 
of the firſt Teftator to another, who ſued out a Scire Facias on the 


Judgment. All the Juſtices agreed, That the Scire Facias did not 


Ive; for that when the Executor died Inteſtate, the Teſtator was 
dcad Inteſtate alſo, whereby the Judgment and Recovery was void. 

Debt or Action was brought by an Executor, for a Debt due to 
his Teſtator, who had a Judgment, and the Execcutor died Inte- 
ftate before Execution. The Ordinary committed the Adminiſtra- 
tion of the Teſtators Goods to another, who brought a Scire facias 


Paſch. 1 E!iz. 8, 
» Ben!. Rep. 
Huph. Abr., tif» 
EXCCUL. dCCo 2» | 


Ander{. Rep.par. 
I. Cale 49. CB. 
vid. 2 Re 3- tol.g, 
IO E.3. tul. 26. 

H. 8. rol. 7. H.20, 
H.S. inter Lect 
& Lewknor. 


upon the Judgment againſt him, agaiuſt whom the Judgment was; 


and it was held, That it did not lye ; But if the Ordizary had com- 


mitted the Adminiſtration of the Tateftare, and of the firſt 


Teſtator , to one and the ſame perſon, it had been maintain- 


able. (1) 


(1) Bendloss 2. - 


Whether an Executor. or Adininiſtrator may have an Adion- 


againſt a Sheriff for not returning of a Writ, or other wrong done 
in the Teſtators life-time. (2) 


| (2) Vid. Croo. 3».- 
297. Poph. 189.., 


Suppoſe. two Executors commence their Action together, where-- 
of one is after ſummoned. and ſevered :. In this Caſe, he. that is. 
ſummoned; may at anytime before Judgment releaſe the Duty.. 
But if the other Exccutor proſecute to Judgment hiſt, and: then - 
he ghat is ſevered acknowledge ſatisfaction, this ſhall not advan«- 
tage the Defendant, nor Bar the other Exccutor that is Plaintiff in : 
the Judgment. Or if three Exccutors , whereof 'two .are ſum-- 
moned and ſevered, and.the third recover and die; In this Caſe. 


the other two Executors ſhall have Exccution of. this Judg- 


ment; (3) 
| The Reaſon in Law why a Scire faciss lyes not by an Admini- 


(2) Brownl.2.5$.5. 


ſirator againſt an Adminiſtrator, upon a Recovery . had againſt an- 


Inteſtate, is becauſe it is grounded on a Record, to which the 


Plaintiff- Adminiſtrator is no party, claiming only by Commiſli«. 


On, (4) 


Detinue brought by an Executrix againſt her own .Hiisband's . 


Execcutor : The Caſe was this, One Faulkner, who was the Plain- 
eiffs firſt Husband, made his Will, gave divers Legacics,- and to- 
wards the end of his ſaid Will, aid, | Fhe Reſidue of all my Goods 
] Giveand Bequeath to Francis my Wife, whom I make my full 


(4) Yelv. 33 - 


: Mich. r PÞ 16 El;. X 
C.B. Hunky & + 

- Alberough*s Cale. - 

Anderl. Rep.Cal. .: 


49", 


and whole Execcutrix of this my Laſt-Will and Teſtament, to dif-- 


pole for the wealth of my Soul, and to pay my Debts] and dicd 
| indcbted 


, 


i 


ler 
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indebted to divers perſons, to whom the ſaid Fraxces paid the ſaid 
Debts, and all the Legaeies, having then Goods in her hand, ' for 
which this Action was now brought, ſhe having after married one 
Fobn Hunks who made the Defendant his Executor, to whoſe 
hands the ſaid Goods came : Whereupon the Court demurred, 
and Judgment was,that the Plaintiff ſhould recover 3 for notwith- 
ſtanding the,Devile, viz. of the Reſidue (as aforeſaid) ſhe hath 
them not as a Deviſee, but as Executrix}, becauſe the words of the 
Deviſe can have no other Intendment than that ſhe ſhould enjoy 
them as Exccutrix. | 
' A. was indebted to B. who died Inteſtate, his Wife took Let. 
ters of Adminiſtration, and brought Debt, and had Judgment, 
and after dicd inteſtate. And it was held, That an Adminiſtrator 
de bonis non of the firſt Inteſtate,, could. not ſue forth Exccution 
()More.Cafi832. Upon the Judment, but is put to a new Action of Debt. (5) 
The Teſtator in his Will appointed 4. and B. his Executors, 
and if they refus'd it. then C, and D. ſhould be his Exccutors : 4. 
and B. did refuſe; whereupon the Queſtion was, Whether 4 and 
B. ſhould joyn with C. and D. tn Suits for recovery of the Feſta- 
tors Debts ? It -was agreed, That where two of tour Executors 
named do prove the Will, and two refuſe, all four muſt joyn in 
ſuit againſt the Teſtators Debtors : But in this Caſe it was re- | 
ſolved, That the Suic ſhould be only in the name of C. and D. for 
that the Appointment of them Execators, if A.and B. refuſed, 
was an Implication of a Limitation of the Exccutorſhipzo C. and 
D.-only, and that Conditionally upon refuſal of the others which 
is an evident Demonſtration that the Teſtators intention was , 
That they ſhould not all four be his Executors joyntly,though ch 
of the four was within his intention to be an Executor conditi- 
(6) 3 H.6.fo. 6. - Onally. (6) _ | LL  _. _= 
Debt brought by the Executrix of F.T. againfi I.B. The Caſc 
Anderſ. Rep.var. Was this, The ſaid JF. B. cauſed a Writing tobe made and ſcaled, 
Se ba which hedclivered to V.C. to deliver to F. T. as his Act and 
vid. Dy. i Eliz. Deed : Accordingly the faid V.C. offered the ſame to the ſaid 
—w—4 8 F. T. as the At and Deed of the ſaid JY. B. but he utterly retuſed 
Ig. E.con-H-1. to receive the fame as ſuchz notwithſtanding which, the ſaid F. 
E'iz. Rot. 442  C there Icft the faid Writing : Which matter the Dcfcndant plead- 
ed, and ſaid it was none of his Act , whereupon wasa demur, and 
Judgment given for the Plaintiff, __ £2 o 2 
Debt upon an Obligation-conditioned, That if the Defendane 
Trin. ar Eliz. in Michael-Term then next enſuing, in the Prerogative Court of. 
- x7%evy me Pf the Archbiſhop of Canterbury, at London, ſhould give to D. his 
Browwcat. Exccutois or Adminiltrators, ſuch a Relcaſe and. Diſcharge from 
and againſthim and his Children for the receipt of One hundred 
Marks, as by the Judge of the Court ſhould be thought _ 
| | at 
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That then, &rc. The Defendant pleaded, that the ſame Term one S, 
was Judge there, and that the faid Judge did not deviſe or ap- 
point any Releaſe or Diſcharge, &c. And it was thereupon de- 
murred, and adjudged to be no Plea : For that it 1s not alledged 
that he cauled a Releaſe to be drawn and tendered to the Judge to 
be allowed : For it is 0n his part in diſcharge of* his Obligation, to 
draw ſuch a Releaſe as the Judg ſhould allow : Wherefore it was 
adjudged for the Plaintiff, 5. Cok, 23. b. Mich. 43, 44+ C+ B. 
Pl. 42> | 

Debt as Adminiſtrator to B. upon an Obligation: The Defen-- 
dant pleaded, That the Plaintiff was an Alien, under the Obe- 
dience of Philip King of :Spain , Enemies to our Soveraign the 
Q 1een, and demands Judgment, whether he ſhould be anſwer- 
ed 3 and it was demurrcd thereupon, and adjudged chat he (hould: 
anſwer. Alſo an Alien may make, or be made an Exccutor, foas 
he be not an Alien-Enemy : For fuch cannot {1e(as hath been held) 
it War be proclaimed. (t)- 

 Aſumpſit: By an Executor of! a Promiſe made to his Teſta - 
tor: The Defendant plead3 nou Aſſumpſit., and found for the 
Plaintiff, and Judgement for him. And Errour was thereof 
brought, and aſſigned, becauſe he did not ſhew in Court the Te- 
ſtament in the Declaration mentioned : Wherennto 1t was faid, 
"That it was but default of Form,. which is aided after Verdid ; but 
all the Court held it to be matter of ſubſtance 3 for otherwile he 


doth not entitle himſelf -to the Action, without {hewing the. Te- * 


fitament, For which cauſe it was reverſed. | 

Dcbt upon a Special Verdict; the Caſe was, A Parſon madea 
Leaſe for years, rendring Rent at Michaelmas, or within a month 
next after: The Leſſee enters, the Leſſor dies. within ten days 
attcr Michaelmas 3 Whether his Executor hath any remedy. for 
this Rent, was the Queſtion, and Ruled chat he had not 3 ; for the 
Rent waz not due in the Teſtators time, nor until the end of the 
month. And in ſuch Caſe it hath been adjudged, that ſuch Rent 
belongs to the Heir, where it is reſerved by a Lay-perfon, and he 
dics after Michelmas, and before the month ended, Wheretoxre it 
was adjudged accordingly, vid. 10. Co. 129» 

Action brought by an Adminiſtrator for Rent reſerved upon a 
Leaſe for years by the Inteſtate; and for Rent arrear in his time 
the Action was brought 3 and he ſhews how Adminiſtration.was 
committed by the Archbiſhop z but doth not fay , 2:94 profere- 
hic in curia Literus Adminiſtrations : The Defendant pleaded, and 
tound for the Plaintiff. And ic was moved in Arreſt of Judg- 
ment, That the not ſhewing che Letters of Adminiftration was 
matrer of ſubltance, which made the Declaration vicious , and 


Bot aided by the Statute of 18. Elize or 32 H. 8. by the Verdicts3 
for 


Paſch. 41 Eliz. 
Brocks, vert” Fhite 
lips. Cro. Rep. 
Par. Z» 


(1) 31 Eliz. Poſe 
carida de Foun. 


tain's Caſe. 


Mich. 39. & 224 * 
Eliz. B. R. £2. 
rwa'ds, yetl. S:8 | 
pleten, Cro. Reps 
pat- 3- Pls, _ _ 


Trin. 2g Ez. «> 
B. Caſe F;. non, 
verl. Dalton.Cros 
Rep.par.3. Pl.ig» 


Mich.74 Jac. B, 
R Sir Tori Cuts 
veri. Bemnet. Or0» 
Rep.2, Pal Pign | 
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for that enables the Plaintiff to his Action, and the omiſſion there- 


- of takes from the Defendant the advantage which he might have 


by demanding Oyer thereof 3 and, &e. The Court reſolved, That it 


* wasa matter of Subſtance, which ought to be fhewn by the Plain- 


(7) Mich.22.Car. 
'B.H. $ty1c5.6. 


Mich.31,% 32E.- 
in the Exchequer. 

Ruſlſe' and Pratts 

Caſe. Leuns 


Paſch. ro Jac. B. 
R. Browning verſ. 
Fuller. Cro. Rep. 
Par-2- Pl.ts 


Mich. 7 Jac. B.: 

R. Hayr@rþ; verl. 
Pevid.Cro.par-2. 
Pl. 6, 


; 


tiff to enable him to his Action :; And the Defendant ſhall have 


advantage thereof at any time 3 wherefore it was adjudged for 
the — Foy Vid. 28 Fh 6. 31. 16 Ed. 4-8, 21 H. 6. 23. 
Plowd. 52. | | 

A. promiſed to B. That if B. would pay 50 1. to C. his Son, 
who was married to D. the Daughter of T7. that then he would 
pay 1001. toD. his Daughter at ſuch a time. B. paid the 50 7. 
to C. A, failed of the payment of the 1co1. B. died Inteſtate, E. 
his Executor brought an Aion upon the Cafe upon 4ſſrumpſir, 
upon the promiſe made to B. the Inteftate : And it was adjudged, 
That the action did well lic by the Adminiſtrator', although he 
ſhould have no benefit by it, if he did recover. (7) 

In Reaſſel and Prett's Caſe, it was held by the Juſtices of the 
Common Plcas, and Bazons of the Exchequer, That an Execu- 
tor ſhall have an Action upon the Cale, de bonis Teftatoris caſually 
.come to the hands or of another, and by him converted 
to his own uſe, in life of the Teſtator, and that by the Equity of 
the Statute of 4 Ed. 3-7. de bonis aſportativ in vita Teftatoris. | 

Errour in a fadgmnent in C. B. The Errour affigned ; for that 
in Aſſrempſne brought as Executor, although he ſhews himſelf to 
be Executor to him to whom the promiſe was made, yet he faith 
not, Teftementum hic in curis prolatuem. The Defcndant pleaded 
on Aſſumpſie, and found againti him, and Judginent according- 
Iv: And this being aſſigned for Exrour, was held to be mattcr of 
Subſtance, and not of form only ; and was therefore reverſed. 

An Executor brings Debt upon an nga The Defen- 
dant pleads, non eff Fatinm, and found for him. And now the 
Queſtion was, Whether the Plaintiff ſhould pay Coſts upon the 
new Statute of 4 Fac. which cxaQs, That in every Action where 
the Verdi& paſſcth for the Defendant, the Plaintiff ſhould pay 
Coſts : But it was relolved, That this Caſe is not within the 1n- 
tent of the Statute, he being in anothers right, and of matter 


' which lay not in his cognizance; therefore the Law never in- 


Paſh. 37 Eliz. 
jor. Harrs 
Vencege. M 0. 
KR-p. nu.526. 


tended togive Coſts againſt him. And (o it 15 upon the Statute 
of $ Eliz.wherc Coſisbeing given in caſe the Plaintif{ is Non-ſuted: 
As it wasruled in one Ford's Caſe, and fo it was ruled here. And 
alchough Maxne ſaid, Coſts had been-allowed in the like Caſcs, 
they appointed, that: henceforth it ſhould no more be fo. 

Ic was hZld, That an Adminiſtrator ſha!l have Treſpaſs de bois 
aſportatis in vita Inteftati by the equity of the Statute of 4 £9. 3. 


and an Executors Exccutor by the Statute of 25 K. 3. _ 
| + 
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hath been held, That Letters of Adminiſtration do relate to the 
time of the Inteſtatcs death, and not to the cime of the granting. 

thereof: And therefore an Adminiſtrator may bring an Action of 

Treſpaſs, or a Trover and Converlion for Goods of the Tettators 

taken away by one betore the granting of the Leiters of Adimini- (4) P-r Roll. 
ration 3 otherwiſe there would be no remedy of the wrong Mich. 1552 BBs 
done. (9 ) : Caſe. wa _ 

On a Scire Facius the Caſe was this,Goth was in debt toons Cone yi 4&6 

er who.died Intcſtate z lis Wife took Adminiſtration, and brought E ir. B. R- Tae 
Debt, and had Judgment to recover, ard died Intefiatez Yate the wes. gangs 
Plaintiff took Adminiſtration of the Goods of Coupes nou Admi- 
niſtrat.. and brought Scire Facias to have Execution on the Judg- 
ment:-But it was adjudged, that it doth notlie for want of Pii- 
vity 3 but it is clear, thathe.may have a new Action of Dcbt. And 
by Pophamand Telverton, it an Adminiſtrator recover damages on 
Treſpaſs de bonis —_ in vita Teſtatoris, and then die Inteſtate, 
his Adminiſtrator ſhall have Execution thereon , otherwiſe of a 
Debt recovered which was due to the Inteſtate, 

Tenant in Dower makes a Leaſe for. years reſerving Rent, and Mi b 38.6. 
takes a Husband, the Rent is in arrcar, the Husband dies; and it *'** NeP-nue2se 
was agreed by the whole Court, That his Executors ſhall have the 
Rent, 

If 4. make a promiſe to B. and after B die Intcſtate, and Admi- I _ 
niſtration of his Goods be committed to C. who after dies alſo In- & 05»r» per Cu- 
tcliate, and after Adminiſtration is committed to D. of the Goods 712%: Rolls Abr. 
of C. In this Cafe D. cannot have an Action on the premiſe mage 
to B. as Adminiſtrator to C. For he is not Adminiſtrator to B. in 
that Adminiſtration was not granted to him of the Goods of B. 
unadminiſtred by E. 

K 6G. Adminiſtratrix of . F. G. braught Fjedione Firme againſt 
L. L. and upon Not-guilty pleaded, it was found for the Plaintiff: 

It was moved for the Defendant in Arreſt of Judgment, That the 
Declaration was not good, becauſe the granting of Letters of Ad- 
miniſtration 1s ſet forth in this manner; viz. Adminiſtratio Com- 
miſſa fuit querenti per Willielmum Lewn Vicarium Generalem in Spi- #43 
ritzalibus, Epi. Rott. without averring, that at the time of the 
Granting of the Letters of Adminiftration,the Biſhop was in remotis 
agendis fora Biſhop preſent in England, cannot have Vicarium : 
But as to that, it was {aid. by the whole Court, That the Vicar 
General in Spiritzalzbus, amounts to a Chancellor for in truth, 
the Chancellor is Vicar General to the Biſhip. Another Excepti- | 
on, becauſe the Declaration 1s not Eps. Rot. loct illizs Ordinarii, but - 
that was not allowed, for all the preſidents and the courſe of the 
Court is, That by way of Declaration ſuch Allegation needs nox 3 
but by way of Bar it is neceſſary. Another; Exception was taken, 

Y | becauſe 


> — 


£14 | 
| 
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ib; - becauſe the Plaintiff hath declared of an Eje&ment, and alfo =_ 
18 Mich. 32Eliz. boyg & catalla ibidem invent. cepit, '&c. And here in the Verdic, 
| C. B. Gillam verſe gp. damages, as well for the Ej<&ment as for the Goods and Chat. 


Lovelace. Leon. 


Ji Rep.C.le433-' fels, areentirely taxed : It was adjourn'd. 


CHAP. XXII 


Of AFions maintainable againſt Executors or Admini- 
ſtraters. 


I. Executors liable to be ſned by Creditors, though their Hlaors 
Goods not afinally poſſeſſed by them, or imbeziled from them. 
2. What hind of Servants wages Executors are liable to pay and 
diſcharge. | 

3. How Executors are liable in caſe of breach of Covenant by 
their Teftator in- bis life-time. | 

4+ In what caſe an Executor may be liable to pay bis Teftators 
Debt ont of his, the Executors own proper money. 

5. Several otber Caſes wherein Executors are liable to be ſued, 

6. Certain Caſes wherein Executors are not liable, 

7. Several Law-cafes touching Aftions againſt Executors and Ad- 
miniſtrators. 


ee ee A ret nr rr nur OO CCOOOOOns 


— + 


=_ — 0 to. _— _— ante ak 5 
=ID AD E= FC I —_—_—_— oy — ———— es ———_ cowognhens - tg — — — 
Ces eee Ie IE eee eee cone EDEN EDA DEI en een - _ 


"ADULT TM 


— 
CSC"S>2" IXx 


mp 


Is A Lthough the Executor hath not actually and particularly 

laid his hands upon any of the Tettators Goods, yer ſhall 
he be (aid tobe in poſleflion of them, fo as to ſtand liable to the 
Creditors, ſo far as they extend in value, though afterwards others 
do purloin or imbezil them. * 

2. Executors are liable for the payment of the wages of the 
Tcſtators Servants retain'd in Husbandry and the like, but not for 
the wages of Waiters or Serving-men3 the reaſon of the difference 
is, becaule of the Statute compelling the one, not the other to ſerve, 
C) 4 H.6. 16. /; » Yet for them alſo an AQtion did lic againſt the Teſtator himſelf, 

becauſe of his Covenant. | 
3- Wherea breach of Covenant happens in the Teſtators life- 
time, the Executor ſtands chargeable therefore if one make a 
Leaſe of Land by Deed, wherein he hath nothing, and die before 
an Action of Covenant be brought againſt him, it will be main- 
ec) Ncke & An» tainable againfi his Executor , though no- expreſs Covenant. * 
hs Alſo if a Leſſee for years Covenants to repair the Buildings, or 
to pay the Quit-Rents iffuing out of the Lands let, the Execu- 
torto whotn the Term cometh muſt, as well as his Teſlator, per- 


form that Coyenant,although he did not Covenant for bim and his 
Exc 


{a.,) Offic. Exec. 
Cap 10. 
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Executors. * Likewiſe if one be Leſſee for years, or for life. with- 
out any Indenture or Deed, as he may be, * and his Rent being 
behind dieth : In this Caſe his Executor ſhall be liable to the pay- 
ment of this Rent, though without any ſpecialty ; But if the Leſſee 
for years (ell or grant away his Term or Leaſc and die, his Exccu- 
tor ſhall got be charged for any Rent due after the death of his Te- 
{tator, though himſclf in his lite-cime was till liable for the Rene 
to grow due after, until the Leſſor accept the Aſſignee for his Te- 
nant: © So that if a Leaſe for years be made rendring Rent, and 
the Rent be behind and the Leſſee die, his Executor (hall be 
charged for this Rent; or it the Leſſee for years Aſſign over his 
Intereſt and die, his Executor (hall be charged with the Arreara- 
ges before the Aſſignment, but not with any of the Arrearages due 
after the Aſſignment. * Alſo an Executor is chargeable for 
Tythes due from the deceaſed. ® And it an Action be brought 
againſt an Executor or Adminiſtrator upon an Eſpecialty for mo- 
ney, it is nogood Plea in Bar of this Action, to plead a Statute or 
Recognizance, with Defeazance to perform Covenants, when there 
is no Covenant broken; But if the Statute or Recognizance be to 
pay money, it will be otherwiſe. (1) Nor 1s it a ſufficient Plea 
in Bar of a Legacy, to plead a Bond with Condition tor the pcr- 
formance of Covenants not yet broken, or for the doing of any 
other Collateral thing meerly contingent, not infringed 3 or to 
ſay, That the deceaſed was a perſon Out-Jawed. (2) 

4. If an Executor ſued, do plead that he never was Executor, 
nor Adminiſtred as Executor: { for that muſt be added) then if 
Iſſue be taken upon this Plea, and it be found againſt him, the 
Plaintiff ſhall have Judgment to recover, not damages only, 
but the Debt it (elf out of the proper Goods of the Executor, if 
none of the Teltators can be found. Likewile, as it is frequent in 
ule for Exccutors to pay the Teſtators Debt with their own mo- 
neys, and to make themſelves fſatisfaQion out of the Teſtators 
Goods : So it is moſt equal, that Executors ſhould with their own 
money diſcharge the Arrearages of Rent of thoſe Leaſes, the pro- 
fits whereof themſelves enjoy by virtue of the Teſtators Will : 
Therefore where an Executor is fued tor Rent behind, after the 
Teſtators death, upon a Leafe for years made to the Teftator, and 
by hin left to the Executor, here it ſhall be adjudged and levied 
upon the Executors own Goods for that ſo much of the profits 
as the Rent amounted unto, ſhall be accounted as his own Goods, 
22d not his Teſtators; otherwiſe a Scire Faci.s againſt an Execu- 
tor ſhallnot be awarded to have Execution de Boris. propriis, up - 
on a Surmilſe, nor in any ſuch Cale, unleſs it be upon the Sheritts 
return of a Dovaſtavit (1) Again, if Exccutors plead Plene Ad- 
miniſtr. and it be found for them, and after that ccrtain Goods 


of 


.C) Othc. Exec. 
cap. ir. 

(e) 21 H.6. v. 
44 Ed. 542. 


() 44 E. 3-5. 

7 id. 3- 12; 

i4 H. 7.4 Dycr. 
247 


(2) Broo- Exec, 
127. & Cok. 3. 

21, 22. 

(1) Trin. 7 Jac. 

B.R.F.N.B 51. 


(1) Brig. Rep. 
79, 80. 

(2 ) Vid. Brownl. 
142. Pl.g7. 14r. 
Pl. 54 I part.1g9, 
75 50.80. 2 pare 
r15, 119. 153. 
Cur. Ir10.37 Eli. 
& Trin. 39 Eliz. 
B.R, | 


(i) Cr. 33 Be 
406.1} Leeicer Yetts 
Cobiyer, 
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of the Teftator come to their hands; In this Cafe, if he which 
brought the firſt Action of Debt, bring the ſame againſt them 
(i) 7E4.; 8.per gain, the Action is well maintainable , * or it upon pleading, 
Lictl. riens intermaines, that the Exccutors have no Goods lett in their 
hands to pay Debts: Yet if Goods happen after to come into 
their hands, the Plainriff (ſhall have after a Scire Facias out of the 
(2) Pe: Cir. fame Record, by ſuriniſe to have Execution of the Goods. (2) 
33 H. 6. tul- 23 It isalſo to be remembred, That the vaJuc upon an Appraiſement 
Y in an Inventory is not binding, nor much to be regarded at the 
Common Law either for or againft Executors3 for if it be tov 
high, it ſhall not prejudice the Executor 3 it it be too low it (hall 
not advantage him but the very true vaJue as ſhall be found by 
the Jury when it comes in queſtion, whether the Exccutor hath 
fully Adminifixed, or hath Afſcts in his hands or not, .i5 that which 

35 binding in the Law. 
5. Executors are liable to ſatishe the Obligations made by theix 
Tetiators, though they be not therein bound by Name. Alſo an 
Action of the Calc licth againſt an Executor upon an Aſumpje, 
or the ſimple Contra of the Teliator, eſpecially where the ground 
of the 4ſſirmpſit is a true and real Debt. Alſo the Rationabils pars 
bonerum, by Cultom, in ſome places, is maintainable for the Widow 
e&5 C k. lib. and Children agatnſi the Execcutors, * Allo a Petane licth 
wore. 364. Such  againlt him for the Goods delivered to the deccalcd, it the Execu- 
Twriftire, tor doth ſti:] continue the poſſcflion of them. Likewiſe an Action 
licth againſt the Executor tor arrcarages of account found upon the 
(1 Brownl.Rep- dcccaſed before Auditors. ! Alſo the Executor of. a man tha 
18, 13-22-53-2- FCcOVereth. a Debt upon a Judgmert had by the deceaſed, ſhall be 
wm $4 chargeable with reſtitution, it the Judgment be reverſed-tor Er- 
Flo. 152. FN» YOUr. ® Alſo where a Prifoner dicth in Debt toa Goalcs for his 
34.18.4459 ict during the time of his Impriſonment, his Executor is. liable. 
(7) Curia Be » Likewiſe where one hath a Tally of the Exchequer, to rc- 
(n) 27H. 6.4. b. ceive money of ſome Cuſtomer, Receiver or other Othcer of the 
3 7 17:27: Rings, and dclivercth it to him, he then having moncy of the 
Kings in his hands 3 it he die without paying the ſame, his Exe- 
(oO 278.6.4, Cutor ſhall ſtand chargeable with the payment thereof. ® Alf 
15 E416 Coke the Executors of an Adminiſtrator are chargeable, where he did 
99.0907 © Neither pay the Debts, nor leavethe Goods of the Inteſtate to the 
(28.4.3: Dext Admmiltrator , but. otherwiſe diſpoſed of them : Yet an 


Coke T3 14. to'. Exccutor is not chargeable in an Aion. of Detinze, nor of Ac- 
5. 5 H.6. 55+ 


ir Hi.4.ta, ir, Count (cxceptto the King) for the Teſtators detaining, and not 
RT: Fe . Paying, or an(wering things teccived, or under his charge.. ” 


6. But an Exccutor, as hath been formerly implicd, is not 
chargeable tor any perſonal wrong done by the deceaſed, for it dies 
with his pecſoun 3 ncither will an Action of Debt lie againſt him 
upan the jimple Contradt of the deceaſed, but an AGton. of the 

Calc 
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Caſe only. Neith:r will an Action lie againſt an Executor upon 
an Arbitrement made in the life-time of the Deceaſed, albeit it be 
made in writing: Neither will an Action lie againſt an Execntcr 
for Colts given in Chancery againſt the deceaſed in a Suic there 
for it is Joſt when the party dies. And where there be many Exe- 
cutors, and all have accepted, they muſt all be joyncd in che Suit 3 
but if ſome of them have refuſed, poſſibly the Suit may be good 
enough againſt the reſt, * Otherwiſe, one Executor cannot be 
charged without his Co- Executors, except it be in the Caſe of Se» 
verance, and in ſome ſpecial Cale where one alone doth the wrong) 
as where one Executor doth detain the Deeds from the Hcir. * 

7. Dcbt brought againfi the Executor of H, 1. The Dcfen- 
dant pleaded, That he never was Executor, nor Adminiſtred as 
Exccutor. The Jury found, That the ſaid H. IF. died poſſeſſed of 
divers Goods, and that one I. A; was indebted Seven pound to 
him, which the Defendant had received, and for which he had 
given his Acquittance, and that immediately after the death of 
the ſaid H. IF. the Defendant took into his poſſefiton all his Goods, 
converted them to his own uſe, enjoy'd them, and diſpoſed of 
chem to his own profit. at his own will and pleaſure. And whether 
upon this matter of Fa&, the Defendant were Executor or nog, 
was ſubmitted to the Court 3 who were of Opinion, That this mate 
ter of Fac was the Adminiſtration as of an Executor, and that 
the Defendant ſhould be charged accordingly. 

Scire Facixs upon a Judgement againſt a Teftatar- in Debt 

brought againſt his Execators, who pleaded, That before they had 
knowledge of this Judgment, they had fully Adminiſtred all the 
Teſtators Goads in payment of Debts upon. Obligations, It was 
adjudged no Plea, tor at their peril they ought to take knowledge 
of Debts: upon Record, and ought tirſi.of all (unleſs Debts due 
to the Queen)' to have fatisticd them, It was adjudged accord= 
ingly. | 6. MT [ENS , 
Although an Executor plead, That he did never Adminiſter as 
Exccutor, yet he may afterwards Adminiſter as Executor, if he 
pleaſe. (1 And where there are thyee Executors, ' whereof two 
prove the Will, and the third refuſe the Exccatorſhip 3 yet this 
third refuſing Exegutox, alone may, xeleale any, Debt due to. the 
Teſtatoxr. ' i] 151527 4317 2108 

It a Sheriff levy money upon a Fieri Facis, AC 
will lic againſt his Execntorsfor itz (2), 4, 

An Action once' attachable againſt an Executox,,-is net taken 

way by a ſubſequent Adminiftration;' (3)-. 7: | 

Action of Debt:will lie for the Creditors againſt-Executors qro+ 
»ſq3. A. B. comes ot the age of 2.1 years, if ſich Exccutors waſte 
or («ll the Goods, (4) 

A 
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(q) A.jzdprd, 
Hill. zo Eljz. B. 


Broo. tit.-Execut. 
75. 136. Fitzh. 
Briet. 341. 

(r) B.ownl. r. 
part. 18,519, 22, 
53+ 2+ Parts ZJs 
Ol, 139. 


Mich, 5,6 P.M. 
C. B. Stokes ver; 
Porter Anderl, 
Rep- par. I. 
Cai: 23- 


Mich. 43 E'iz C. 
B. Litileton & 
Hil bin's Caje. 
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(3) Hob- 49+ 
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(6) Co. 5. 17. 


(7) Hub. 52.56. 


(S) Dyer. 379. 


(9) Co.4.12. 


(10) Clayt. Rep. 


'Catc 141. 


(r1)Yelvert.103., 


(12) Clayt. Rep. 
170. 


$13 Bro, Exec. 
127. Cuk. 3. 22, 
A 4+ 


! 14) Hub. 43. 


15" Cur.21 Jac. 
B. R. 


Hill. 2g Eliz. C- 
B. Brgjebrr./ge 

v crl, basbe: tle, 
Andert. Ikep, 


Cot. 197. 


A Capias al ſaisfaciendum will not lie againſt Exccutors, upon 


a Plene Adminiſtravit pleaded by them. (5) 


It a man hath a flock of Cattel, or perional Goods only for 
2 time, and the'Lefſee Covenant for him and his Aſſigns, to de- 
liver it at the end of the Term, or pay ſo much money, and af- 
ter alſign it- over to another 3 the Aﬀlignee ſhall not be charged 
with this Covenant, but the'Executors or Adminiſtrators ſhall be 
bound by it. (6) * © | | 

The Executor of him who dics in Execztion , is no further 
chargeable. (7) B oh 

If a Biſhop grant an Annuity out of his Lands to A. B. for life, 
and die » In this Caſe, it ſeems, che Biſhops Executor or Admi- 
niſtrator ſhall be charged with the arrearages due in the Biſhops 
time. ($) | | 

Leſſee for years deviſed his Term, made his Exccutors, and 
dicd ; the Exccutors commit Fafte on the Leaſe- Lands deviſed; 
Afterwards they aſſent to the Deviſez in this Caſe it is held, That 
the Action of J/afte ſhall lie againſt the Executors. (vp) , 

It an Executor aſſume or undertake to pay a Debt of the Te- 
ſtators, this will bind or ' oblige him, and he may be ſued upon it, 
whether he have Aſſy or not. (10) 

A Leaſe is made tor years. by Indenture, rendring Rent , Debt 
will lie againſt the Lefſee's Executor, though his Teſtator the 
Lefſee never entered upon'the Land. (11) 

An Action of Debt was brought upon. a Bond of 400 /. againſi 
an Execcutor, dated 35 years before, and no ſuit upon it, nor in- 
tereſt paid for it in all'that time.' And it was held to be paid, 
and ſaid to be the uſage in ſich Caſes. Andfoby diredion of 
the Judges, the Jury found, That it was paid. (12) 

Although the Execator or Adminifrator of a 'Lefſee ſtands 
charg'd with the arreatages of: the'Rent behind at the Leflce's 
death, yet with ſuch arrearages thereof as grew due after the 
Leflee's \Afligntnent of his intereſt to' another , he ſhall not be 
charg'd!Cagyet ff Ee dee en | 4/1 

An Adminifirator is ill ſuable, though the Adminiſtration be 
granted to another; (4, And 'the Executor or Adminiſtrator of a 
mat\ that 'reebvertth a'Debt on a Judgment had by the deceaſed, 
ſha}l be chargeable with Reſtitution, it the Judgment be after re- 
verſed by Errour.. (15) BE $6 now 

Debt was brought by +8. B.- againſt D B. and: others, Defen- 
dants Executors, ec. ' The'Defendants:pleaded Recovery againſt 
them by another in an ' Action of Debt, and ſhewed the Contents 
of the Reeord':” To which it was replied, That the Recovery was | 
by Covin, -to defraud the Plaintiff of his Debt, and hereupon Ifſue 
was joyned ; It was found by Verdi for the Plaintiff, and agreed 


by 
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by all the Juſtices, That the Judgment ſhould be againſt the Exe- 
cutor, as againſt the Teſtators Goods, and not as againſt his own 
proper Goods » being hereunto, upen good advice, inclined for ſec- 
veral reaſons: 1. For that the Plea was a void Plea; for the 
Record which the Dcfendant pleaded, was ſuch as che Plaintiff 
doth confeſs and avoid, and not like that which is every way 
falſe; as when one pleads, that he never was Executor, nor Ad- 
miniſtred as Executor,&c. which Plea being every way falſe, and 
fo within his own knowledge alſo, doth for that reaſon cauſe, 
that Judgment in that Caſe ſhall be of his own proper Goods. 
2. Another reaſon is, That becauſe ſuch Judgment is moſt 
agrecable to Reaſon 3 viz. To give the Plaintiff Recovery of his 
Debt out of the Teftators, and not the Executors Goods, which 
is conceived a more reaſonable way than to charge the Executors; 
for that they bear the burthen of the Adminifration of the de- 
ceaſed*s Will, they deſcrve to have as much favour as Reaſon will 
admit, and not be charged of their own proper Goods. It was 
farther (aid, That if an Executor ſhould be liable to ſuch Judge- 
ment of his own Goods, it would be a cauſe of often refufing the 
Adminiſtration of Teftaments, for it is a thing of il] conſequence 
to bind Executors in their own proper Goods in any other Caſes 
than have been in fere-time adjudged : Which Caſes were cited 
out of divers Books, but here omitted for brevities fake; none of 
which Caſes have any reſemblance with this in queſtion, 

Debt was brought againſi an Executor : The Plaintiff declared 
upon a imple Contra to which the Defendant pleaded, Fully 
Admiaiſtred : It was found againſt him, and moved in Arrett of 
Judgment 3 for that the Action was againſt an Executor who is 
not chargeable in that manner : And it was ſaid, [That when it 
doth appear to the Court, that the Executor is not/chargeable, the 
Court ought not then to jndge for the Plaintiff; and to this pur- 
poſe fome Books were cited, and it was ſaid, That the reaſon 
why an Executor ſhall not be charged upon a ſimple Contra, is, 
for that he is a firanger, and cannot have notice of the Contract, 
and therefore the Law will not have him to be charged for that 
alone, without ſomewhat clſe : But in this caſe it appears that he 


had notice of the Contra , inaſmuch as thereupon he- pleaded, 


Fully Adminiſtred ; and that Plea being admitted, it implies as if he 
known of the Contra and therefore when he pleaded, that had 
he had fully Adminiftred, which was found againſt him, Judge-- 
ment ought to have been given for the [laintiff; for proof where- 
of a Judgment was cited, which appears to have been given, An. 
10 H6.fol.i5.and 13. H 6. as the Bookſays in the like Caſe againſt 
an Executor upon a timple Contract. All which notwithſtanding, 
2 was reſolved by the Court, That che Plaintiff (hould —_— 

thing 


Mich.30.31 Eciz 
C. B. And-r(. 
Rep. Cal. 218, 


| 0 odetisw——— 
_—  — 


al aA LINE ISIS 
2 =. Duc 
EE SI Wb L 


% +] 
9 
Fa 
\i 
{ 
[1 ' 
Ty 87 
' 
! 
1 


Pe” 4 = 


168 


.Of Executors and Adminiſtrators. Parr 11. 


mama 


Mich 294340 Elize 
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Cru. Rep. pur. 3. 


Paſch. :9 30 E!. 
B. R. Cottin/ton 
Vi F.. Hulet. Crys 


Rep. par. 3+ 


Trin. 39 Eliz. 
Fetherſtone verl. 
Ai\bon. Cra. 
Rep. Pare. 3» 


Paſch. 3g Eliz. 
Hampton ver\:. 
Pozer, Cro. Rep. 
Par- 3- 


Paſch. 33 E'iz. 
Alirrorth ver. 
Feel. Cro-Par.3« 


nothing by his Writ, giving their Reaſons for luch their Judge- 
ments; which for brevities lake are alſo here omitted. 

Dcbt againſt an Adminiſtrator upon an Arbitrament made be- 
twixt the Plaintiff and the Intcſlate in Writing 3 and the De- 
fendant demurr'd thereupon : And without argument it was ad- 
judged for. the Detcndant, becaulc the Inteftate might have waged 
his.Law. But otherwile it were, it it had been in Debt upon ar- 
4carages of Accounts before Auditors. 

Aſſumpſit againſtan Executor upon the promiſe of the Teſtator 3 
and in the D-<claration it was not averrcd, That he had Aﬀets to 
pay Dcbts, &c. But Mich 29. 30 Eliz. it was adjudged, that the 


.Declaration was good 3 and che Plaintiff recovered. 


Dcbt againſt an Exccutor upon an Obligation made by his Te- 
ſtator : The Plaintiff was Non-ſuited, the Detendant had Coſts by 
order of the Court. - Otherwile it is where an Exccutor is Plain- 
tiff, and 15 Non- ſuited. For it cannot be intended, that it was 
conceived upon malice by him. Vid. Stat. 23 H. 8, cap. 15. 

Dcbt againſt an Exccutor upon an Arbitrement, made in the 
time of the Teltator. It was demurred in Law, Whether it lay 
or not ? Becauſe the Teſtator might have waged his Law. And 
adjudged, without argument, that it Jay not. 

Debt againſt P. as Executor. The Plaintiff had Judgment to 
recover de Bonts Teftatoris. And thereupon a Scire Facias was 
awardcd, and the Sheriff returned, 20d nulla habuit bona Teſtatorls. 
And the Plaintiff ſurmiſeth , that ze had waſted the Teſtators 
Gocds 3 whereupon he praycth a Scire Facias, why he ſhould not 


-have Execution de Bonis Proprits 2 and ruled by the Court, That 


this Writ ſhall not be awarded, upon the ſurmile of the party, up- 
on a Devaſiation 3 nor in any Caſe wlicre the Judgment 1s de Bonis 
Propriis, unleſs it be upon return of the Sheriff, where he returns a 
Devaſtavit. Vid. 9 H. 6.9. & 57. Fitzh Exccutg. 

Debt againſt an Adminiſtrator : The Cale was, The Inteſiate 


granted tothe Plaintiff by Decd, all his Goods mentioned in the 


Schedule, for 201.and dicd : For which Goods the Plaintifffaed his 
Adminiſtrator, ſhewing what the Goods were in Specie: To which 
the Adminiſirator-Dctendant pleaded, the Statute of 13 Elizab. 
againſt Frandulent Deeds, and tiat the Inteſtate was the 2 Fac. in- 
Tebted co divers perſons in {cycral fams, ſhewing to whom and 
what 3 and then made this Gitt in Fraud, &c. and occupied the 
Goods during his life. The Plaintiff, that the Defendant had 
Aſſets in his hands, and tat th: Gitt was upon good Conlidera- 
tion; upon which it was dcmurred, And the Demurrer held 
good 1, For that the D«tciiluut in his Bar, had not averred, 
That the Debts due to thc {c.ditors were unpaid, nor that they 
were Debts due by Sprint). 2+ For that the Defendant Bye 
pole 


__ 


_ 
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poſed it 'would be a Devaſtamit in him, which was not'fo'; tor 
that the Goods in the Plaintiffs hands'were not liable to the Cre- 


| ditors. 3. For that the Defendant was not ſuch a perſon as is | 


enablcd to plead that Plea: For the Statute which makes f(uch 
Deeds'void; makes them void as againſt the Creditors, not againſt 
the party himſelf, his Executors or Adminiftrators. (16) | 

An Executor-or Adminiftrator for Tythes due from the de- 
ceaſed, is tobe charg'd only inthe Spiritzal Court, andaotin any 
Temporal Court on this account. (17) | 

Where there is ad Adminiſtrator durante Minori etate of an Ex- 
ecutor, the Miror when he comes of age, may nothave an Ac- 
comp# againſt ſuch Adminiſtrator for: Goods, but he muſt have a 
Detinue 'for them, or ſue the'' Adminiſtrator in the Spiritual 
Court, #85 27 -< 5 in eV edecs CE edtk 1-2: 208 

If a Scire Facias be brought againſt at Executor, to ſhew cauſe 
why he ſhould not pay a+ Debt eo the Plaintiff recovered apgainlt 
the Teftator,the Executor may not plead plexe Adminiſtravit 3 but 
he muſt plead,” That no Goods of 'the Teltators'#re-come into his 
hands, whereby he might diſcharge ' the Debt: For the may have 
fully Adminiſtred, and yet be liable co this Debr, (19) * 

It” an Exccutor-in Bar © any Adtion brought againſt him, 
plead'(as he may) a Debt dueby his Teſtator to the King,-(20) 
he muſt then withal ſay in his pleading, The' Debt. is a/juſt and 
true Debt, and not paid or ſatisfied. (21) Or it he pay a Debt 
upon an Obligation before a Statute be broken, ſuch payment will 
be a'good Plea inn Bar againſt the Statate (22) + 4 

Ini Debt againſt an Adminiſtrator, and a plene Adminiſtravit 
pleaded, the Judge did allow him to give in evidence, Judge- 
ments precedent without pleading of them 3 and it was held, That 
an Acquittance ſhewed in evidence for 100. paid to a Creditor, 
is good in.diſcharge 'of an-Inventory- for ſo'imuch 3. andif the 
Debt 'were compounded for leſs than-the' Acquictance mentions, 
the other party muſt ſhew 'and prove it, efpecially- if it be an 
Acquittance of the: King's Officer, for the King's Debt. (23) 

Scire Facias againſt an Adminiftratrix to have Execution of a 
Judgment againſt the Inteſtate': The Detendant' pleaded, ©xod 
unlla habet bona, que fuerunt Tmeſtati, tempore mortis ſue, inma* 
mibia ſuis Adminiftranda, neo babuit die impetrationis byeuus autc'nn- 
qeam poſtea, And it'was thereapon demurred, 'and held by all the 
Court, 'that it was not any Plea 3 for a Judgment cannot be ans 
ſwered without another Judgment-3--and it may be, ſhe had Ad. 
miniftred all the Goods'in . psyirig Debts'upon Specialties, which 
is not any Adminiſtration to Bar the Plaintif 'Or (as ſome laid} 
it may be ſh&hed-paid Debts uipors a Statute or Recognizances 
which is not allowable againſt a Judgment. But Angerſos denig 
& "4 Z it 
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(17) Trin. 7 Jaco 
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C19) Styles Ree 
gilt. 120, 


(20) C-00.2.132. 


(21) Ivid Wodci 
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it 3 far. there ivnot any priozity.of Debts upon Record, unleſs in 
Cafc of! the Queens Debt, which' is fixſt to be paid. And here the 
Defendant ought to have pleaded ſpecially, how ſhe had Admi- 
niftred. Wherefore it was adjudged forthe Plaintiff. 

The Defendant pleaded Out-lawry in the Teſtator, 29 Elie. 
not reverſed, and it was thereupon demurred. Herxe for the Plain- 
tiff moved, That it was not any Plea, becauſe (admitting it to be 
a Plea) it ſhould be, in regard of the Teftators being Out-lawed, 
he could not have any Goods but what appertained to the Queen, 
and then the Exccutors might not have any Goods to fatisfie : But 
that is not ſo , fot the Teſtator might have a Debt due to him up- 
en a Contract, : which is not forfeited 3 or, it might be, the Teſta- 
tor. deviſed Lands to be ſold, and which are (old, the money iis 
Aﬀets in their hands; andin 3 B.6. 17, and 32. it was holden to 
be noPlea, And of rhat opinion were J/almeſkey and Owen, For 
a perſon Out-lawed may well make a Will, and have Executors, 
over and beſides the Goods forfeited to the Queen, as in-the Caſes. 
before put, and ethers of the ſame nature : But Beamond econtra; 
for the Bar is, good to a common intent 3 and thele kind of Aﬀets 
ſhall not be wtcnded, unlcls they be ſhewn, Wherefore prima fa- 
cie the Plea is good. Anaerſas abſente Adjournatur. - Atterwaxds 
for defe@ of pleading, wwhout regard to the matter in Law, it 
was adjudged for the Plaintiff, 8 E4. q. 6. 21 Ed. 4.5 39 tb 
G, 27. ; I ; | 

M's Judgment in- C- B. againſt three Executors; The 
Errour aſſigned was, That one of them dicd pending the Wrie 
before Judgment. And Warberton moved, that this was Errour : 
P.ut when one of the Executors Plaintiffs die, this 1s no Errour, 
for they might be fevercd : But the Court held it no Erxour, 
3 H.7. 1,3- 8 Ed. g 1th ty | | 

Scire Focjas againlt Executors, upon a Judgment againſt. their 
Teliator in Debt : Fhey pleaded, that before they had any -know- 
ledge of this Jadgmenc, they had fully Adminilixed all the Tcfia- 


' tors Goods in paying of Debts upon Obligationsz. and it was there- 


upon demurred, and aftcr argument at the Bar, adjudged for the 
Plaintiff, that it was not any Plea. For they. at their peril oughr 
to take cognizance of Debts upen Record, and ought firſt of all 
(unleſs for Debts due to the Queen, wherein fhe hath a Preroga» 
tive) to (atishe them. and although. the Recovery, was in another 
County than where the Teſtator and Executor inhabited, it 
3s not material :. Buc if an A&tion be brought. again thera. in. an+ 
ethes County than where they inhabit, and before their knowing 
thereoE they pay Debts vpen Specialties, that is allowable; 
wherefoxe it. was adjadged accordingly. Vid: 4H. 6.4; 21 Ed: 


&--2 Fo : 
m | Dcb 


Rn pr de 5 APSR fe Ns 
robot Os PU OY os AE 
TOE Se i IE: 3 3 2 Eh 


A ER ED Da co » ; 
= SD RS 23 oye CPE 7 ES” SIO woe 


TOE IP! I NY; « Ws Cd Ge 
EN 9 Ag te: a oy od IG es Bo ond a: 
Fr En ky 3 þ OS pr Renta rout 
NE REES bonds ITS: Eo 6 


F EE Ie FP EE LO Ed 


Bk x IL Of Exenwors and Adminiſtrators, 


Debt againſt an Execcutor, who pleaded he had rieves In ſeg Mich, as Wlix. C: 
mains, but certain Goods diftrained and impownded, jt was ad- Anonyenus, 


6 *Y 


judged to he no Aﬀets to charge him. 
' The Caſe was, 4. covenanteth with B. to put his Son an Ap- 
prentice to C. or otherwiſe that his Executors ſhall pay B, Twenty 
und. 4. doth not put his Son an Apprentice to C. and dieth 
B. brings Debt againſt the Exccutors of A, aud it was reſolved by 
the Court, That it lieth not for two Reaſons: x. Ie cannoe 
be a Debt in the Exccutor, where it was no Debt ir the Tecſtator ; 
And if one covenants to pay Ten pound, Debt liech againti him 
or his Exccutors, as 40 Ed. 3. & 28 H. 8. Dyer are 3 but if he doth 
cavenent, that his Executors ſhall pay Ten pound, an Action li- 
lieth not againſt thern. 2. The firft part of che Deed fonnds in 
Covenant, and the ſecond part ſhall be of the ſame vature and con- 


dition. Q.-,of this Reaſon, | 

Note, Afſumpſit by the Teſtator lies againſt his Executor, in 
Caſe the Debt riſeth upon a Loan and Promiſe of the Teſtator to 
pay, and the Promiſe be for the payment of a meer Debt, and not 
to do any collateral Ac, and where the Teftator himſelf, by rea- 
ſon of ſuch Promiſe, could not haye waged his Law; in ſach 
Caſe his Exccutor is chargeable 3; but upon a meer collateral Pro- 
miſe of the Tcſtator, an Aſſumpſit lies not againſt his Executor. 
Such was the Opinion in Q.- Eliz. time: But now in Reg. Fac. the 
Opinion of both Courts was , and reſolved , That the Action 
againſt the Executor lies as well in the one Caſe as in the other. . 

In an Obligation two were bound to a third joyntly and ſeve- 
rally : The Obligee made the Wife of one of the Obligors his 
Exccutrix, and diced; the ſaid Wife Adminiſtred: Then the 
Husband of the Obligor made her alfo his Executrix, and died, 
leaving Aſſets to pay the Debt : Then ſhe died, and the Plaintiff 
took Adminiſtration of the Goods and Chattels of the Obligee 
unadminiltred, and brought his Action againſt the Defendant, be- 
ing the ſurviving Obligor : 'In this cafe it was held, 'That the 
Acion would not lie, for that it was ſuſpended and gone. (24) 

One as Adminiſtrator, commenced his Actioa for Goods be- 
longing to his Iateſtate: To which was pleaded , Nox Detinet 
by the Defendant, who produced in Evidence Letrers Teſtamen- 
zary of the ſame perſon, who was ſuppoſed to have dicd lnteſtate; 


-and it was admitted for a good Evidence (25) 


In Debt on a Bond againft an Executor , who p'e1ded, Plene 
Adminiſtravit, giving in evidence Bonds cancelled or taken in, or 
Acquittances for money paid : It was held not good , without 
proof of real payment made, or new ſecurity given' for pay- 
ment, (26G) : 


Z 2 S cire 


. nym 
Cro. Rep. par. 3. 
—— Yet. 

- Paſch.33 Elix. G, 
B. Te rot verl; 
Auflin, Cro. . 
Rep. pars 3. Þ1.2. 


Vid Caf. Leyare 
ver. Pim. heow 
Mich 9 Jac. Bi R. 
& C1. cyark verl, 
Tlomyſon. Hill. 
I7 Jac. BR. & 
Cif. Fawcer verl. 
Charter, Hill. 20» 
Jac. B. R. Qui 
omanes Caſus in 
Cro. Rep par. 2. 


(24) Hub. 19 


(23 Clayt. Reps 
115, 


(26) bid. Caſe 
IYJ» 
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Kill. 51 Jac.C.lge, 
Faretorrt. vert. 
rent am, Moo. : 
Rep. ru. 1173. 


(27)Trin.12 Jace 
B. &. Roll. Rep' 


(28) Mic. 13 Jac. 
KR: Rx Ever. icrh 
Ywtchf.. Fol: 
R.;-- 


of Exconrs and Amiſiracare. Þ nw. 1 


Fr Farier acl} by; againt 7; Executgr to bis Father for 
Execution * 4 a Judgment obtained agaiglt the Teſtator, The De- 


. fendant pleaded Plene Adminiftravi at the time of bringing the 


Ation; and thercupon- they were at Iſſue, and the Jury found, 
That the Teſiator conveyed a Leaſe in truſt to one Fiſher, againſt 
whom, the 'Execcutor . had | recovered: One thouland pound in 
Chancery, which was cone to. the Executors hands, Ft fi, ſuper 
fota. materia, Ec. Twopoints in this Caſe were argucd at the Bar 
and Beneh.:- 1. Whether the Plea of Pleve Admiuiftrvvit at the 
time of bringing the Writ were good , in that Judgment was 
given againti the Teſtator in his lite-time 3 and it was ruled, that 
it was not good, but that in ſuch Caſe the Executor ſhould have 
pleaded, There was nothing in his hands at the time of the Te- 
tiators death, becauſe the Judgment bound him to fatisfie that 
Debt before others : But by the joyning of Uſue, the advantage of 
that Exception: to the Plea was waved. 2. Whether the ſum 
decreed in Equity in the Chancery ſhall be Aﬀetsz and they all 
agreed it ſhould be Aﬀets, becauſe the Jury found, that by vir- 
tue of the Executorſhip it, was come to the. Exccutors hands. 
9 Eliz, Dyer : 64+ And money ariſing of the (ale of Landsby Exe- 
cutors, ſhall be accounted Aﬀets.. Chapman. and Dalton's Caſe, 
Plowd. Allo damages recovered. by Executors pro bonis. aſportatis 
in vita T eftatoris (hall be Aﬀets. Vid. Paſcb. 39 Ed. 3. and C.B. Or- 
dinary and Godfrey's Caſe. Nota per Coke, Croo. & Dode That.if 
an Execcutor recover any thing as an Exccutor, by Equity in Chan- 
cery, that thing ſo recovered [hall be Aſſ7ts. And per Cur, if I de- 
viſe that my Exccutoss ſhall ſell my Land 3 if they (ell, though 
the moneys proceed of ſuch Land. ſold, was.never in the Teſta- 
for, yet foraſmuch as they came to them as Executors, they. (hall 
be Aſſets., And it was adjudged per Cur. in Banco, That moneys 
recovered in Equity by , Executors, ſhall be Aſſets, for which Dod 
alſo cited the Caſe between Harwood and Wrayman. I. as Exccu- 
tor to /. $. ſued F. in hancery, ſuppoſing that he had a Leaſe of 
the Tcflators in truth ; And tor that F. had.disburled' divers ſums 


+4 «4» 


Alſjtts. (28) 


Parr H. Of Executors and Adminiſtrators. 


173 


FW. and others brought Dcbt againſt the Defendant as Exccutor, 
he pleaded Plene Adminiſtravit : And it was found by Verdia, 
That the Defendants Wife was made Executrix, who to defraud 
the Creditors, had made a Deed of Gift of the Goods before her 
marriage with the Defendant, and yet retain'd them in her poſ- 
ſeſſion, and took the Defendant to. Husband, and died ; and the 
Defendant had now as much Goods in his-hands as would ſuffice 
to pay the Creditors their Debts. And the Court adjudged for the 
Plaintiff, for that the Dcfendant confefs'd him{elt Executor by 
pleading, Fully Adminiſtred, and therefore is chargeable, becauſe 
the property of the Goods paſſed not out of the Wife by that 
Grant, being fraudulently made as aforeſaid,by the Stat. 13 Regin. 

One ſued an Executor in the Eccleſiaſtical Court for a Legacy, 
who pleaded Recovery in Debt againſt him at Common Law, and 
beyond that he had not Aſſets wherewith to ſatishe, To which 
che Plaintiff in the Ecclefiaſtical Court replied, That the Reco- 
very. was by Covin, and that the Plaintiff in the Recovery offered 
ro diſcharge the Judgment, and. the Defendant would not. And 
hereupon the Queſtion. was, Whether a Prohibition ſhould be 
awarded. or not. And. it was reſolved , That it ſhould not be 
awarded, for that. the Covina or Fraud is properly, examinable in 
the Ecclcliaſtical Court, becauſe the Legatce cannot ſue for his Le» 
gacy at the Common Law, But if (uit be in the Spiritual Court 
on a Legacy for a Leaſe, then a Prohibition (hall be granted, quod 
fait conceſſum per Cokg > whoalſo ſaid, That if the Spiritxal Court 
give Judgment on an Acquittance, or an Arbitrament, or Award, 
otherwiſe than it ought to be by. the Common Law, then alſo 
a Prohibition (hall be granted, quod fruit conceſſum per Dod. And. 
Coke by the Spiritual Law, a Gift of Goods is not good without. 
delivery : But if they judge therein according to- that Law, a 
Prohibition (hall be granted, But in a Suit in the Spiritzal Court. 
for a Legacy, a Probibition (hall not be granted. upon the plead=. 
ing of payment thereof :. So if an Acquittance be there pleaded, 
no Probibition will lie, 1 R. 3- The reaſon hereof is , becauſe. 
where the Spiritual Court hath cognizance ot the original and prine 
cipal mattcr, there a matter ſublequent.and depending thereon, 
criable at the Common Law, ſhall not deprive or out the Spiri-. 
xitua] Court of its Juriſdiction therein. (29) 

Action upon the Caſe of: Trover cf Goods : The Caſe was this, 
a Recovery in the Exchequer was had againſt the Executor of Ps 
of Debt and Damages, and Fieri Facias. iſſued de bouts Teftatoris,, 
fi, &c. And if none, then Damna de propriis :: The Executor dies, 
che Sheriff levies Execution of the Telticors Goods before the re- 
tairn of the Writ, and adjudged gocd.firtwithlianding his death afs 
ter. the Telt of che Writ, | 


7” 


Hil. 37 EL-Z. 
Watſin's Caſe. 
Moo. Rep. nu. 
518. 495» 


P:ſch. 14 Jac. 
Lloyd vert. Mads 
dox. Mo ». Rep. ; 
ny. 1397. 


(29) Paſch, 
I2 Jac. B. R.* 
Rol. Rep. Caſe 


I 4+ 


HM. 31 Eliz. 
Meſſe verſe Pack, 
Moo. Rep.n.473> - 
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et. 


Cale Bed ver, BB, brings Debt againſt H. on a Demiſe for years to one unto 

Rena 62 whom H. was Adminiſtrator: And che Writ was in the Debes 
and Detizet, Whereupon in Arreſt of Judgment it was ſhew'd 
in B. R. That it ought to have been in the Deriner only, becauſe 
againſt an Adminiſtrator : But it was adjudged, That it was good 
in the Debert and Derixer, becauſe the Rent due incurr'd in the Ad- 
miniſtrators time, and the Land is not Aﬀets, but only fo much 
of the protits as the Land is worth above the Rents 3 and the Ad- 
miniſtrators ſhall not anſwer for more than the Land is worth, de- 
ducing the Rent : But in all Caſes where an Executor or Adini- 
niſtrator brings an AQion for a Duty teſtamentary, there it oughe 
to be in the Detinet only, becauſe the Duty being demanded, ought 
co be Aﬀets. | 

teH.6.ag Co. An Exccutoris not chargeable for a Debt due by the Teſtator 

| 9 Finchn $8. upon a ſimple Contract. Regularly an Executor ſhall not be 
yay ws charged without Specialty in any Aftion whercin the Teſtator 

Germaine ans might wage his Law, for that an Exccutor cannot wage his Law 

T of other mens Contracts, 46 Ed; 3- 210. b. 11 H.6.6b. 

Hill. 39 Eliz. B, Information in the Exchequer in nature of an Account was 

Fm wh brought againſt D. Executor of J. M. ſuppoſing that W. M. had 

aſe. Cro. Rep. . : 

Par-Z- received money of the Queens amounting to One thouſand five 
hundred pound, upon a ſpecial Verdict : The Caſe was, That JY.A. 
had received annually out of the Exchequer Fifty pound as a Fee 
for his Diet for thirty years together, which was paid him by the 
command of the Lord Treaſurer 3 who had authority by Privy 
Seal to make allowance and payment of all Fees due, but in truth, 
theſe were not any due Fees: And whether his Executor ſhall be 
charged with theſe ſums ſo received, was the Queſtion. And 
after Argument it was adjudged, that he ſhould be charged for 
it was held, That this payment of the money by the appointment 
of the Lord Treaſurer, was not allowable; for the Frivy Seal is 
not ſufficient authority to diſpoſe of the Queens Treaſure, unleſs 
where it is due 3 and he diſpoſing of ic otherwiſe, it is out of his 
authority. 2. It was held, That this money delivered by au- 
thority of the Lord Treaſurer, who is quefi a Judicial Officer, and 
it was gwafi a judicial a@ by him 3 yet it ſhall not bind the Queen : 
for it was without his Authority, and without warrant, to make 
allowance thercof, not being due and it is at his peril who re. 
ceives it, or demands allowance thereof. For theſe and other Rea- 
ſons (mentioned in the Report) it was adjudged for the Queen 
againſt the Defendant 3 and although he were Executor, he ſhould 
anſwer for it as a Debt from the Teſtator, 11 Co. 90 b. 

Mich. 37, & 338 Errour upon a Judgment given in an Aſumpſit againſt an Exe- 

er Cw CUfOr UPON a promiſe of the Teſtators, where the Plaintiff decla- 

exl. Rotterom. xd, That the Teſiatos in conſideration of Marriage promiled to 

Cro. Rep. Par. 3. pay 


Ws ONT B G-Ie70 TK ST OE INT ri ang 


—— 


pay the Plaintiff One hundred pound, and for non- performance of 
this promiſe brought the Action, and Judgment there given for 
the Plaintiff ; a, this matter was aſſigned for Errour, that the 
Aion lay not againſt an Executor; and all the Juſtices and Ba- 
rons (belides Clark Baron) held it to be Erroncous for this caule ; 
For Anderſon (aid, The reaſon why Debt lies not againſt an Exe- 
cutor upon a Contract of the Teſtators, is, becauſe the Law doth 
not intend that heis privy thereto, or can have notice thereof, and 
he cannot gage his Law for (ſuch a Debt as the Teſtator might z and 
when Dcbt will not lie, it is not fit that this Action upon a bare 
promiſe ſhould bind him; for ic ſtands upon one Reaſon : And if 
theſe Adtions ſhould be allowable, it would be very miſchievous,. 
wherefore the Judgment was reverſed. Q. Whether a Recovery. 
in this Action againſt an Executor, is allowable againlt a Debt up- 
on an Obligation, if ic ſhould be an Adminiſtration; for then it 
would be miſchicvous to Creditors :; And if it ſhould not be an Ad- 
miniſtration, it would then be miſchievous to Execcutors, that they. 
ſhould be charged therein, and not have allowance thereof againſt 
other Creditors; for it may be, that at the time of the Recovery. 
they did not know of other Debts. Note, that this Texm was 
given the like Judgment betwixt Griggs and Helbouſe in an Ati- 
on brought againſt an Adminiſtrator upon a promiſe of the Inte- 
ſtates to pay money, &c. 

Aion of Debt was brought againſt Executors, who pleaded 
three Judgments for 100 1. apiece, and that they had not 20 k 
more of the Teſtators : The Plaintiff replied, That they were (a+ 
tisficd, and kept by fraud ; and it was held, That if the Defendant 


. fail'd in proof of the full ſatisfaction of any one of the laid three 


Judgments, that the Ifſue ſhould be againſt him, though che reſt 
were ſatisfied. (30) | 

An Action of Debt was likewiſe brought againſt two- perſons 
as Executors of the Laſt-Will and Teſtament of 4. One of them 
pleaded, Plexe Adminiſftravit, and exhibited an /nuentory : It was 
held, That the other ſhould not be obliged by it, but that the Plain- 


tiff muſt prove that he had actually Adminiſtred, and that Goods. 


of the Tefiators came to his hands, and ſo give him a charge ;. 
rv becauſe. the Plaintiff could not prove this, he was Non- 

it. (31) 

Leflce for years died Inteſtate, A. B; took Adminiſtration of his 
Goods, and for Rent-arrear in the time of the Adminiftrator, af- 
ter the death of the Inteſtate, Action of Debt was brought againſt 
the Adminiſtrator in the Debet &+ Detinet., and it was adjudged, 
That the Action was maintainable. It was Harprave's Cale. (32) 
Sed ©. For there isa report, (33) That Hargrave's Caſe was re- 
verſed 1n;the Exchequer Chamber, and then adjudged, ra 

Action 


(20) Clayt. Reps. 
Caſe 220. 


(31) 14cm. Cafe. 
I 71» 


(32)Co.5.par.31- 
Farprare! Caje, 


(33)tJili.q 3 Elize. 
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(34) Pa"t.7 J:c. 
B. R. Lord Kick 
& Frank, Caſe, 
& 43 Eliz. B. R. 


Sparss Caſe, 


Mich. 30, &3r 
Eliz. B. R. Mar- 
tvn verſ. Alice 
WT ipper. Cro. ? 


Rep. par. 3+ 


C35) Mich, 
6H. 6. 


Mich. 48 45 EI. 
B.R. Slale -4Y 


Morley*s Caje 
Yelv. Rep. 


Mich. 5 Jac. B. 
R. Horſe & 
Bebſter*. Caſe, 
Yciv. Rep. 


Adcion ought to have been brought in the Detixer only : But in 
all Caſes and Actions brought by Exccutors, as Executors, the 
Writ ſhall be in the Detinct tantum, although the Duty doth ac- 
crew in their own time, becouſe the thing recovered thall be Af- 
ſets 3 and ſu it was adjudged in the Calc of the Lord Rich, as al- 


lo in Spark's Caſe. (34) 


Debt againſt the Detendant as Adminiliratrix of F.S. upon plene 
Adminiſtravit pleaded, it was found by Verdid&, That the Tettator 
at the time of his death had Goods to the value of One hundred 
pound, and was bound to another by Obligation in One hundred 
pound, and that the Defendant had taken in this Obligation, and 
made another in her own name with Sureties to the Obligor, And 
upon the motion of Heale, the Court held, That this was an Ad- 


- miniftratios, and itis in the nature of a payment, and ſo much of 


the Teſftators Debt is thereby diſcharged 3 and ſo it was ſaid to be 
adjudged in Wood's Caſe. Nota fuit ruled accordingly, Paſch. 30 
in C. B. which was entered, Micb. 28, 29 El:z. inter Stamp & 
Hutchins, In like manner, if Executors plead, Plene Adminiſtr. 
and the Plaintiff give in evidence, Aſſets in maines 3 and the Exe- 
cutors plead, That the Goods of the Tefiator now in their hands, 
were pledged by the Teſtator 3 which Goods they have redecmed 
with their own proper money to the full value and the reſidue 
of the Goods they have paid for the Debts of the Teliator as far as 
they were worth: Upon. a Dcmur in Law, this evidence was ad- 
judged good; fora man ſhall be recompenced for that which he 
hath lawfully paid 3 and it is not like where a man deviſcth, That 
his Executors ſhall (ell the Land, for there they cannot retain, be- 
cauſe the Will is, That they ſhall ſell. (35) | 

AGtion upon the Caſe on Indebitatus Aſſumpſit doth well lie, 
for every debt implics a promiſe z and it is one good contideration 
iu Fado whereon: to found an Action: But for a Debt by imple 
Contract due by the Teſtator no Aſimpſi lies againſt Executors, 
and it was openly delivered by Popham Chict Juliice, No. 44 Eliz. 
to be the Reſolution of all the Judges, and to be a preſident in all 
Caſes that might after happen. 

It was agreed by Telverton, Williams and Crook , Juſtices, That 
if a man by Indenture leaſe Land to F. D. for years, rendring 
Rent, and F. D. dye making A. his Exccutor, the Leſſor may 
have Action of Debt againſt the Executor for the Rent reſerved, 
and the arrcars thereof after the death of the Leflee, albeit the 
Execcutor never enter nor agree to the Leaſe 3 for the Executor 
repreſents the Teſiators perſon, and the Teſtator by the Indenture 
was ſtop'd, and concluded to pay the Rent during the Term: up- 
on his own Contra; and albeit the Rent-cxceeded the value of 
the profit of the Land, yet the Executor cannot wave the _ 

art 
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but notwichRanding chat ſhall be charg'd: with the Rent. Vid. Opin. 
Aſeue, 2 1 H. 6-24 & 11 H. 4» Contr. Rs 

Acion Sur Trover and Convcrfion of Goods, upon Demurrer the 
Caſe was: The Ordinary committed Adminiſtration of the Goods 


of an Intcftate to the Defendant 3 afterwards the next of Rin ſues 


out a Citation in the Ecclfiaſtical Court again the Defendant, 
to repeal the Adminiſtration, and he ( pendente Lite ) {\clls thoſe 
Goods and aftcrwards his Adminiltration is repealed, and Admi- 
nifiration committed to the Plaintiff, who -for this Converfon 
( pendente Lite ) brings,this Action; and it was moved for the De- 
fendant, that this Action lies not, for the Adminiſtration at the 
Common Law is wcll committed, and the Statute doth not alter 
the Law in this point, but givesa penalty againſt the Ordivary, it 
he commits them not to the next ot Kin, and. the Adminiltrator, 
till Adminiſtration repealed, hath an-abſolute authority to diſpole 


of the Goods as he plcaſeth. Taxfield-e contra, 'The Converſion 


pendente Lite in the Eccleſiaſtical Court is not lawful, but is a 
Toxrt to the Plaintiff, and that the Sentence there proves, which 
is, that all things atcempted. or done pendente Lite (hall be void, 
and the Juſtices ought to have regard to the. Civil Law in this 
p9int, as in 27 H. 6. Gaard,118. 2.R. 2. Quare impedit, 143. 
and 4 H.7- 13- Andby the Sentence it appears, that the. Admini- 
ſiration is revoked, as it it never had been ; and upon this reaſon it 
is in Dyer 339. Wherean Adminiſtrator recovered a Debt, and at- 
eerwards anvuther. procured himnſclf to be joyned in the Admini- 
ſiration, and releaſed the. Debt; and afterwards it being revoked, 
this Releaſe was not any Bar to the Execution. And Mich. 25,26 
Eliz. in th: Common Bench between White and. Cary, this very 
 Poiut was in queſtion, and adjudged, that the Action lay. Gawdy, 
The Action welllies, for the Sentence doth not repeal mean acts 
done by an Adminiſtrator, which are for the Inteſtates benefit 3 but 
foraſmuch as theſe Goods were not converted or imployed for the 
Tntcſates uſe, it is reaſpnable that 'he ſhould be charged for them, 
Popbam and Fenner e contra. For the Adminiſirator hath an ab- 
ſolute intereſt and power to diſpoſe of the Goods, until the Re- 
peal be made; and it is not like unto an Appeal upon a Sentence, 
for that makes it as no Sentence 3 but the Repeal of the Letters of 
Adminittration doth not void it ab ixztio, and make a lawful a& 
Tortious, but rather in this Caſe the new Adminiſtrator ſhall have 
an account for the money , received 3 and the Words in the Sen- 
tence are not to be regarded, for they are common and ordinary 
in all Sentences, So he having the Goods lawfully, and convert- 
ing them lawfully, fhall not anſwer for them as tor a Tort done, 
And Popbami here ſaid, If Adminiſtration being committed, the 

| Aa Ordinary 
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Fac man, Cro« 
p.Af. PD 


—_— 


Of Executors and Adminiſtrators, Parr FH. 


Ordinary commit new Adminiſtration, it is a Repeal of*the for- 
mer without any Sentence of Appeal 3 and. if the firſt Admini- 
firator wafte the Goods, the Debtee ſhall have'the Action againſ 
him 3 and if he pleads that Adminiſtration is committed over, he 
may well by this Replication maintain it, becauſe he waſted the 
. Goods when he was Adminiſtrator, wherefore, &'c. Et Adjour- 
_ but afterwards the Action was diſcontinued by the Plain- 
tiff. 

The granting of Letters of Adminiſtration to one , after an- 
other hath Adminiſired of his own wrong, doth not take away ' 
the benefit of a Conſideration veſted in a ſtranger ; therefore 
5, 64 rh he that hath cauſc of Action veſted in him, againſ} an Executor 
C, B. Hob. R<p- of his own wrong, fhall not looſe it afterwards by the granting 

of Letters of Adminiſtration to another. 
Trin-37 Eliz.c. Debt againſt 'one as Adminiſtrator to N. upon an Obligation. 
- Sus yo" ver. the Defendant fhews the Cuftom of London to be, That if a Con- 

orton, Cro. 9 »,0 

Par 3» tra& be made by a Citizen, to pay money to another Citizen, and: 
he who made the Contract dies, that his Executors or Adminie 
ſtrators ſhall be chargeable therewith, as if it were upon an Ob- 
tigation 3 and ſhews further how the Inteftate was indebted up- 
on 4 Contra&tto A. who had recovered againſt him, and that 
he had Riers oufter en fer maines, &c- And it was thereupon 
demurred. Glaxvile moved , that this Cuſtom was not good : 
For, 1. It is againft Law, That an Executor or Adminiſtra- 
ror ſhould be charged upon a ſimple Contra, wherefore, &c. 
- Paniel & contra, The Cuſtom was always to bind the Execu- 
tors or Adminiſtrators to pay Debts 'upon Contradts, and 'Cu- 
l'4 flonis in | Lindon are confirm'd by Parliament , and are nbw as 
it ftrong as'a Statute z and therefore in Loudon they preſcribe to 
| give Land in Mortmaine , which is -agaitſt Statute Law 3, and 
|'Þ there is riot any Cuftom , but that it deprives, and is againſt 
| the Common 'Law. in ſome point. And this Cuſtom 'is 'rea+ 
['- ſonable;. for- a D&bt upon a Contract is -as' well due as a 
1's Debt upon. an 'Obligation., and therefore. there is as great rea- 
| ſon for the paymetit of the one, as 'of the other although the 
Law hath'given a greater Prerogative, viz. a Priority of pay- 
ing the one, rather than to the*other, &c. . Owen Juſtice,, The 
Cuſtom! is reaſoriablez for the*Executor in' Conſcience is bound 
to bay Debt 'tpon 'a Contrift as well as''upon a Specialty ; 
and ſuch a matter was about 'four 'ytars fince; in this Court, 
but not adjudged. And- of that Opinion were the other Ju- 
ſtices, eſpecially. as this Caſe is, beivg executed againſt him who 
is liable and chargeable 'by the Cuftoms of Loydou. The like 
Caſe is elfyhere fince reported, That an Acton of Debt upon a 
CORD VI pes Contract 
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Contra& made by the Tefiator licth not at Common Law 
againſt an Executor or, Adminiſirator., but by the Cuſtom of 
London it is otherwiſe 3 of which Cuſtom the Courts of I/eſftmin. 
ſter ought to take notice. | | 
Adjudged per totam Curiam, That where an Exccutor is Plain- 


Mich, 7 2 Jac. B. 
R. Sp:nk ver. 
Tenant, Ral.Rep. 


Mich. 7 Jac.B R. 
Yelv. Rep. Exe- 


tiff for any thing touching the Teſtament, and is Non-ſuit , or cucor ne paicra 
Verdid paſs againſt him, he ſball not pay Coſts, by the Statute of comma: Stats 


4 Fac. For the Statute ought to have a reaſonable intendment, 
and no default can be preſumed in the Executor who complain, 
becauſe it concerns other mens Fa, whercof he can have no per- 
fc& knowledge; and fo it was reſolved and adjudged by all che 
Juſtices of the Common Pleas. Qxod Nota. A Judgment cſta- 
bliſh'd by both Courts, contrary to. ſome few preſidents which 
were 1n B. R. to the contrary. Euod Note. £ 


W 
| 


: Aw2 Cit aF 


T5 ET" TY *—_ OOTY = 


_ 180  » Of Bxecutors and Adminiſtrators. Pa & T II. 
CHAP. XXIV. 
Of Aſets charging Executors, or not. 


1. What | Aſſets are, and the ſeveral Dualifications thereofe , 
2. Whether damages recovered by an Execntor be Aſſets. E > 
3- Mortgages redeemed by the Executor, and Chattels reverting to 
bim #pou failure of ſome Condition by the Legatary tobe perform> 

ed, are Aſſets in bis hands... FAt-24 . | 

4+ Encreaſe | gotten to Executors by Merchandizing: with the Te- 

. - flators Goods, and other things never in the Teſtators poſſeſſion, are 
Aſſets in the Executorss - +» | 

5. Debts dxeto the Teſftator are no Aſſits inthe Exegagor, tll re- 
covered or releaſed by him. 2 

6. Whether Land deviſed to be ſold for payment of Debts .and 
Legacies be Aſſets. 

7. An Executor dying indebied, and leaving to his Executor ſuch 
Goods as he had as Execntor, tbeſe are not Aſſets in ſuch Executors 
Executor liable to the laſt Teſtators Debts. 

. . S. Whether an Advonſon be Aſſets. 

9. How real Chattels may turn into perſonal Aſſets. 

10. In what Caſe a Debtee-Executor may retain Money or Goods 
of the Teftator, which ſhall not be beld Aſſurs as to other Cre- 

Hors 

11. Other mens Goods in the Teſtators poſſeſſion at his deauh, ſhall 
not be Aſſets in the Executors bands. 

12. Execmtors diſcharged of Aſſets as to ſo much as they pay of the 

 Tiftators Debts with thetr own. Money or Goods. | 

13. Certain Law Caſes touching Aſſets. 


[| 
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EL. SSETS are, where one indebted diceth Feſtate or Inte- 

ſtate, and his Executor or Adminiſtrator hath ſufhcient in 

Goods or Chattels, or other protits to pay the deceaſed's debts, or 

EYTemrofLow, Part thereof, and for fo much he ſhall be charged : * So that all 
and Coke tup.  fſueh Goods, Chattels and Actions which did belong to the-de- 
_ ceaſed in right of Action or Poſlefſion as his own, and ſo con- 
tioued to the time of his deceaſe, and which after his death the 

Executor or Adminiſtrator doth get into his hands, as of right of 

bis Executorſhip or Adminiltration, and all ſuch things as accrew 

to the Executor or Adminiſtrator, by reaſon thereof and nothing 

elſe, ſhall be Aﬀets in their hands to oblige them in Law as charge- 

able to the deccaſed's Creditors or Legatarics. So that all things 

valuable may be Aſſets , but ſuch things as are not valuable are 

not 
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not Aſſets. * Note, that Aſets in the hand of any one of the Co- 
executors ſhall be underſtood as Aﬀetrs in the hands of all the 
Executors, © be it in any County or place whatſoever. * All 
the Tcftators Goods and Chattels in Action, or in poſſibility at his 
death, and afterwards recovered by his Executors, are Aﬀets in 
their hands, but not till recovered and come into their poſicſſion ; 
therefore Debts of any kind whatſoever due to the deceaſed, are 
not Aſſets in his Executors or Adminiftrators hands to charge 
them until they be recovered: © But whatever an+»Executoar 
or Adminiſtrator muſt ſue for, by or under that Name ot Appella- 
tion, is ( being recovered ) Aſſets in his hands, -f. Yea, not- 
withſtanding an Executor or Adminiſtrator doth purchaſe the 
Fec-fimple of that Land, whereof he had a Leaſe for years in 
right of the deceaſed (whereby the Leaſe is drowned) yet the (aid 
Leaſe ſhal) till continue to be Aﬀets in his hands, s Or if Exe- 
cutors do (ell the Goods of Tefiators, and buy them again, they re- 
main as Aſſets in their hands, becauſe they are the ſame Goods 
which were the Tcſtators. * If a man hath a Leaſe for years, 
worth Fifty pound per anrmrm or more, out of which he pays 
Ten-pound yearly Rent, and dies; in this Caſe, not the full value 
of the Land yearly, but only ſo much as is above the faid Renr, 
ſhall be deemed Aﬀets in the hands of the Fxecutor or Admini- 
ftrator i Or ſuppoſe the deceaſed dies poſfeffed of Goods and 
Chattels to the value of Two hundred pound, and in debt to M. 
Two hundred pound, and to N. One hundred pound, and to 0. 
Fifty pound, and to P. Twenty pound, and Compoſition is 
made with M. for Sixty pound, or other, ſum more or leſs un- 
der Two hundred pound : In this Caſe the Executor is deemed to 
have Aﬀets chargeable to the other Creditors for ſo much as is 


above the Sum' ſo compounded ' unto Two hundred pound. * 


Or where a man is indebted Forty pound to one;and Thirty pound 
to another, and dies, leaving but Forty pound in all, and his Exc- 
cufors agree with the Crediror of Forty pound for Ten pound, and 


have his Acquittance for the Forty pound, yet the Thirty pound” 


remaining in their hands (hall be Aﬀers, ' 


2. If Executors do Recover any damages for Treſpaſs, or: 


other wrong done to the Teſtator, the money recovered will be 


Aſſets in their hands, as Well as Debts recovered upon Bonds, or- 


Bills, or Lands by them taken in extent upon Statutes,” Recogni- 
Zances, or Judgments. ® Yea, without ever having theſe mo- 
neys, Executors may make them Aﬀets in their-hands, viz by 
making; Releaſes or. Acquittances, or Acknowledgment of Sati(- 
faction 3 for this amounteth to a Receipt, and chargeth the Execu- 
tors towards the Creditors with the whole penal ſum, though 
pollivly they receive butpart, as the principal, or ſome ſuch pro- 

portion: 


(b) Coke ſup. 
Litt}. 3558. 


(c) K-iw.51. 
(9) Coke 6. 47. 
Cr190. 2. 55» 

Ri har4fon veri. 
Do-re!l. 


(e) Cok.ſur.Lirr, 
124-5: 31 Brog, 
Aiſers 24- Dyer 
264. 121.2 H.4, 
21. Cok. 6. 58S. 
Kelw. £3. 

__ 362+ 

(f) Curia, Mick; 
13-B.R. Coke to 
gs. Plowd. $;. 


292. Coke 5. 34s 


(2) Cok. T. 87. 
Brook, Leaſes. 


(b) 18 H.6 4.. ? 


( ) Brownl. Rep, 
1 part. 33. 79, 
& 2 patt. 47» 


(k) :7H.S. 6, 


(DFitzh.:7 H.2, 
6.\ 


(m) &> leld m 


Seic?s Caje of 


Dam ages 1n Qua. 
I'n;.. ke-overed 
coritc. Of the pree.- 
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(p) Caſe int. 


Chapman & Dale 
en. Eliz. Reg. 
tPlowd. Com. 


{ )11 H.6- 35- 
pt Gaving;on 
{(r) 2r E.qe4 b, 
5 H-6. 2. & 2H. 
&+- Zi + & 1H & + 
&. & Co. in Litr!, 


I. 2. Cap» 11. 
S: A. 192. 


(CL Offic. Exec. 
C.*. Reſolved Ly 


:kree Tudpes, 


cemp. Ej1z. 


portion: But Debts or Damages recovered by a Judgment had 


by the deceaſed in his life-time, whereof no Execution was, are 


not Aſets inhis Executors or Adminiſtrators hands, until Exe- 


cution be made 3 yea, though Execution be made, and the Da» 


mages ſo recovered, that they be gotten into the Executors hands 
or poſſeſſion, yet if the Judgment be erroneous, and the Execu- 


tion avoidable, it ſhall not be deemed Aﬀets in his hands; for 
which cauſe a Dcbt ſued and recovered by one as Adminittra- 

tor to A. B. and afterwards a Teſtament made by A. B. produ- 
ced and proved, is not Aﬀets in the Adminiſtrators hands, be- 

-_ the Executor in the ſaid Teſtament may recover it from 
im. 

3. A Mortgage redeemed is Aſſets, unleſs the Executors re- | 
deemed it with their own money. *® Likewiſe Goods of the 
Teſtators redeemed by the Executor with the Teſtators-money, 
are Aſſets in the Executor: It is otherwiſe, it the Executor ha- 
ving no moneys of the Teſtators, doth redeem them with his own 
money. . *® If the Tcftator grant a Leaſe for years, or Hotles, 
Sheep, Plate, or other Cattcl unto X. upon ſome Condition that 
A. did not perform after the Yeſtators death 3 in this Cale the 
Chattel reverts and comes back to the Teſtators-Executors, and 
1s Aﬀets in their hands. Alſo if A. covenant with B. to make 
him a Leaſe of ſuch or ſuch Land by ſucha day, and B. dicth be- 
fore the Day, and before any Leaſe made 3 now mult A. make the 


Leaſe to the Executor of B, and the Leaſe ſo made to him ſhall 


be Aﬀets in his hands, ? becauſe the Executor (hall have the 
Term only as Executor : So it A. undertake to deliver into B. 
Twenty loads of Coles, Woed , or other Mcrchandize whatſo- 
evcr, and this is not performed in the life of B. But afterwards to 
his Executor ; this ſhall be Aſets in his hands as well as the mo- 
ney recovered in Damages for non-performing ſhould have been. 
Likewiſe any Goods or Chattels whatſoever given or bequeathed 
ro any perſon by the Teſtator upon a Condition certain, and the 
Condition not afterwards performed by ſuch. Conditional Lega- 
tary, the ſaid Goods and Chattels conditionally bequeathed do 

revert to the Executor, and become Aﬀets in his hands. | 
4. Encreaſe gotten to the Executors by Merchandizing with 
the Teſtators Goods, ſhall be Aﬀets in tMeir hands, and ſhall charge 
them. * Likewiſe Damages: recovered by an Exccutor in an 
AGion of Treſpaſs, ſhall (as aforeſaid) be Aﬀets, and yet they 
were never in the Teſtator. * Alſo it a Leaſe be made to one for 
life, the Remainder to his Executors for. years, and he dieth, this 
will be Aﬀets in the hands of his Executors, though it never were 
in the Tefiator. © So where a Leaſe for years is bequeathed to A. 
for life, and after to B. who dicth bctoxe 4. although B.never ”_ 
this 
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this Term in him, fo as that he could grant or diſpoſe it, yet ſhall 
it reſt in his Executor as his Goods, and be Aﬀets in his Execyu- 
tors hands. * Likewiſe a Remainder for years, ſo in the Teſta (:) Ibid. 
tor, that he might grant or diſpoſe it at his pleaſure, though the 
Kme fell not in poſſeſſion to the Teſtator in his life-time, yet this 
is Aſſets to the Executor, even whilſt it continues a Remainder, 
and before it falleth into poſſeſſion, becauſe it is preſently valuable 
and vendible. In like manner Gain gotten by Trading (as afore- 
faid ) with the Teſtators money, Wool growing upon Sheep after 
the Teſtators death, alſo the encreaſe of Sheep or other Catrel af- 
ter the Tcſtators death, though never in the Teſtators actual poſ- 
ſeſſion, ſhall yet be Aﬀets in the Exccutor. Likewiſe a Feoffment 
made to the Feoffors uſe for life, and after him to the uſe of his 
Executors or Aſſigns for a certain number of years, that number. 
of years ſhall be Aﬀets in the hands of the Feoffors Executor. Alſo 
Goods hypothecated or pledged to the deceaſed in his life-time, 
and not redeemed, or the money thereof when redeemed, is A lets - 
in the Executors or Adminiſtrators hands. Likewiſe the money. 
raiſed by the fale of the deceaſed's Lands, ſold by his appointment 
by the 'Executors for the payment of his Debts (as when the de- 
ceaſed did in his life-time appoint that his Executors ſhall fell his - 
Lands to pay his Debts) ſhall, as aforeſaid, be Aﬀets in the Exe- 
cutors hands. * Alſo if Executors had a Villain for years, and the Cv) Co-fup. Lite, 
Villain purchaſed Lands in Fee, and the Executors entered, they _ Kit Ke, 
had a Fee ſimple, but it was Aﬀets. * The reaſon was, be- Co fup Littl.54, 
cauſe they had the Villain in auter droit, viz. as Executors to the An 
uſe of thedead. And if Executors having Aﬀets, do waſte it, or *) ©» fup-Litt. 
pay Debts or Legacies in any other order or methed than the Law 5:8; 152. & 192. 
hath preſcribed, they muſt anſwer it out of their own Eſtates. * gn rude & 
5.Dcbts due to the Teſtator be not Aﬀets in the Executors hands, n:ge. 7. "= 
fo as to charge him for the payment of Debts and Legacies, until yn | 
Judgment and Execution had, or they. be otherwiſe recovered, 46. Dyer 271. 
reccived or releaſed by him. And an Executor paying the juſt 
value of the Teſtators ' Goods to the Creditors, may retain the 
ſame Goods in his hands, which nevertheleſs ſhall not afterwards - 
charge the Executor as Aﬀets. But if queſtion be concerning the 
value, it is received by all, that the value upon the Appraiſement - 
15 not binding, nor much to be reſpected in a conteſt at Law; for 
if itbe too high, it ſhall not prejudice the Executor 3 if too low, it . 
ſhall not advantage him 3 but the very true value, as it ſhall be. 
found by Jury, when it comes in queſtion, Whether the Executor - 
hath fully Adminiſtred, or hath Afets or not, is that which is bind-- 
ing in Law, 
6. If a man give Lands by his Will in Fee to his Execntors to 
be ſold for perfoxmance of his Will, theſe even before the moncy 
2 | be 


—_ 
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(9) 3846. 3-& berailed, are Aﬀets both for payment of Debts and Legacies. 7 
oEliz. De But if the Land begiven only tor payment of Dcbts, they (hall 
5m wh og then only be ſold for that purpoſe, and not for payment of Lega- 
of cics: But the profits of the Land betore it be fold are not in that 
cale Aſſets but let the Executor fee to the ale thereof in due 
time liniitted and preſcribed by Law, left the Heir enter 3 for re- 
gularly the mean profits of Lands, deviſed to be (old, ſhall not 
till the (ale be Aﬀets in the Exccutors hands, unl.l[s it be other- 
(+) Coup. Lit, Wile deviſed by the Teſtator. * And although Lands d.vil.d to 
I1b.2.C- 3: ri, -Xccutors for years, arc Aﬀets in their hands 3 yet it the Tetta- 
= c.<.82. 252. tor deviſe, that his Exccutors ſhall ſel] his Land, this is not 
Aﬀets until the Land be fold, and the money received for the ſame 
Cs) B-o1. 2. fhall be Aﬀers. * Notwithſianding what hath-been here ſaid in 
Pt 47) this point, and although Lands given for the payment of D-bts 
and Legacies were Afſets before the Statute of 2: H. 8. cap. 5. 
which ſays indeed, that if one Will by his Teſtament any Lands, 
2c. to be (old, neither the money thereof coming, nor the profits 
taken, ſhall beaccounted as any of the Goods or Chattcls of the 
TcRator ; yet ſince that Statute, viz. in the late «__ueens time, the 
Law was twice admitted {till to be according to the third of H 6. 
viz. That Land given to Exccutors tor the payment of D.bts and 
(b) 5 Eliz. Dyer Legacies is Aﬀets, and ſo the money thereof cuming. * Like- 
Ga & 14 Eliz. wiſe, if a man make a Feoffinent upon Condition, that the Feoffee 
ab ſhall (ell the Land, and difiribute the money- to the Teſtators uſe 
whereupon he ſclleth the Land, and the Fcoffor maketh him his 
Cc) Brook. Exec. Exccutor, the money received for the Land fold ſhall be Aﬀets in 
SI. 2 Hel. 21. bs Band. © 
& 3 H.6.3. is hands. | 
7. As the Goods which a man hath as Fxccutor to another, 
arc not liable to be taken in Execution for his own Dcbts, cither 
upon Recogaizance, Statute or Judgment had againſt him : So if 
ſuch a one die indebted, leaving to his Executor ſuch Goods as 
he had as Exccutor, theſe ſhall not be Aﬀets in the hands of ſuch 
cb) Ptoba Goin Exccutors Executor, as ſubje& to the payment of che Laſt Teſta« 
$25. int. Brancby tots Debts, but liable only to the payment of the Dcbts and Lega- 
& Granite cies Of the firſt Teſtator. 4 
; 8. If the Grantee of the next Avoidance of a Church, dies af- 
ter the Church becomes void, and before he preſents : In chis Cafe 
the Grantees Exccutor by preſenting whom he pleaſe , ſhall not 
{f) Sales Cafe, in thence be underſtood to have Aﬀets for the payment ot the Nebts 
Eom Ban. ,, Of ſuch Grantee or Teſtator, for that legally no profit could be 
Eliz. >, > madeof ſuch Preſentment yet if in that Caſe a ſtranger ſhould 
(f) Coup, Littl. happen to preſent, and thereupon ſuch Executor of the faid Gran- 
eQ. 712. tee ina Duare Imped. recover Damages, the money of ſuch Da- 
mag-s ſo recovered ſhall be Aﬀets. * Yet it is by goodauthority 


ſaid, That an Advowſon is Aﬀetsz * underſtand it of fuch _ 
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ſon as the Teſtator had for years, andis in the nature of a Chattel 
real, or an Advowſon, or any other Hereditament , granted or 
deviſed to one and his Heirs for 109 years, more or lels ; if grant. 
ed for life, it is but a Chattel. (1) But a Preſentation to a Church 
{hall not be accounted 4ffers, becauſe not valuable. (2) For one 
- fmple Preſentation to a Church, upon the next Avoidance, is faid 
to be a real Chattel, and that it a Church of che Teltators Inheri- 
tance, become void in his life, comes to the Executor as a thing 
in Aion 3 but is not Aſſets, becauſe not vendible: For where 
a Church becoming void, a ſtranger preſenting thereunto wrong- 
fully, and che Patron dicd, it was refolved, That his Executos 
might maintain a Qwuare Impedit. (3) So that there may be certain 
Chattels which (hall not turn into Aſſetsz and therefore it is no 
Paradox in the Law , to (ay there are ſome Chattels, which 
though they come from Teſtarors to their Executors, yet are not 
ſo in their hands, as wherewith they may be charged as with 
Aſſets * For ſuppoſe A. Patron of the Church of D. grants the 
next Avoidance to G. The Church becoming void, G. dies before 
he preſents, his Executor having the advantage or benctit of pre- 
ferring his Son or Friend, yet this ſhall make no Aﬀſers in the 
Executors hands for payment of his Teſtators Debts; tor that he 
could not lawfully make the Preſentation Mercenary, by taking 
money to preſent Simoniacally : Or incaſc a ſtranger uſurping in 
the Patrons life-time, who then dying, his Executor recovers in 
a DBrare Impedit, as in the Caſe aforeſaid. Nor ſhall the Goods 
of an original and firſt Teſtator, which from his Executor come 
without any alteration of the Property to the Executor of his Ex+ 
ecutor, be any Afſets in the hands of that later Exccutor, to make 
him chargeable therewith for the Debts of the firſt Teftators Ex- 
ecutor ; But a Seigniory of Homage or Fealty, or in free Almoigne, 
15 no Aﬀets, becauſe not valuable. 5 | 

9. As the Teltators Debtors Land after Execution taken by 
the Executor in extent, turns a perſonal Duty into a real Chat- 
te}, and into real Aﬀets: So money paid to the Executor by ſuch- 
a Debtor, for ſuch an extent, or by a Mortgage for a Mortgage of 
a Leaſe for years, turns theſe real Chattels into perſonal Aﬀets, 
charging the Executor. Note, that Afets muſt be in ſtateor in- 
tereſt, and not in ule or right of Action, or _ of Entry, for 
they be no Aſſets until they be brought into poſlefſion + 

10, A Debtce making a Debtor his Executor, or dying Inte- 
flate, Adminiſtration be committed to the Debtor, this Debt as 
for ſo much ſhall ill continue as Aﬀets in his hands as to other 
Creditors; yet a Debtor making the Debtee his Executor, he may 
retain ſo much as to ſatisfie his own Debt, and it ſhall not bedeem- 
ed as Aﬀets to any other Creditor, As ſuppoſe 4. B, having 
| B b Goods 


(1) Plow. Com, 
5 34- 
(2) CO» on Lite, 
358. 


(3) Mich. 32. &- 
33 Eliz. C. B, 

The Biſhop of Co- 
ventry end Lich- 
held , and Salc's 
Caje. 


(eg) Ibid, 


(+) Coke ſap. 
Lictl.lib.3.c.413- 
Sect. 712. hs 
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- Goods to the value of One hundred pound dies Inteſtate, and ob- 
liged to C. and D. in One hundred 'pound apiece, the Admini- 
ſtration of whoſe Goods is committed to E. F, and then after- 
wards C. dying, maketh the ſame E. F. his Executor : In this Caſe 
the faid E. F. may retain the One hundred pound for ſatisfaction 
of his own Dcbt, and it ſhall not be deemed as Aﬀlets in his hands, 

(*)Barner?, Caſe, AS to fſatisfic D. or any other Creditor. (*) But an Executor of 

-4 6; nt his own wrong, to whom the deceaſed was indebted in a certain 

=) ſum. of money, entring upon ſo much of the deceaſed's Goods 
to the value of his Debt, thereby intending to pay and ſatisfie him- 
ſelf, ſhall be held chargeable with ſo much as Aſſets in his hands, 
for the ſatisfa&tion of any of the deccaled's Creditors or Legatces. 

() Coke 5.30. Þ Likewife the Executors of an Adminiltrator are chargeable, 

Dyer 2. - where he did neither pay the Debts, nor leave the Goods to the 

(3) Offic. Ex. fol. Adminiſtrator, but, otherwiſe diſpoſed of them. i. 

a 11. Other mens Goods and Chattels in the Executor or Admi+ 
niftrators hands that were in the deceaſed's poſiehion, whether he 
had or had not right tothem, foas they belong not tothe Execus» 
tors, make not the Executor or Adminittrator chargeable, they be- 
ivg not Aﬀets in his hands. For this reaſon, if another mans Goods 
happen tobe among the deceaſed*s Goods, and they all, without di- 
ſtin&ion, come to the Execcutors or Adminiſtrators hands, this. 
other mens Goods (hall not be Aﬀets in their hands, Nor are 


Rents belonging to the Heir, though received by the Exccutor, 
any Aﬀets in hishands; neither are the Goods ahd Chattels of a 
perſon deceaſed and out-lawed at the time of his death, any Aﬀets 
Coke 6. 58. Dyer 1n his: Executors hands, becauſe he was difintereſſed thereof by 


fk) Kelway 63. 


362. Dr. & Stu- 


lb. 2. CIÞ+ Ze the Out-lawry. k 


12. An Exccutor having Goods of the: deceafed to the value 
of One hundred pound, taking up an- Obligation of the Teſtators 
of the fame ſum, and really paying the 'money., 1s diſcharged 
from having Aſets as to this'to any other, for that the property 
thereof is now ſolely in himfelf. The Caſcis' the ſame, if he ſur- 

-xender his own body, or give the body of another for him to the 
Tefiators Creditor for the Debt 3 but a bare promiſe made - by the 
Executor, or another for him, to pay the Teſtators faid Debt, will 

61) Gab, 79, Not diſcharge him of Aﬀets. * Bat if Executors do really pay 

PL 15s the Teftators Debts of their own Goods, they-may retain the Te- 

(m)68.8.2 ftators Goods to the ſame value to their own uſe. - ®:So that 'cthe 

Oyerf 2-& Executor paying the juſt value of the Teſtators Goods to his Cre- 

o th ditors, may. retain the ſame Goods'in his hands, which {hall not 
charge the Executor as Aﬀets. Finally, this is a ſure Rule, That 
Where no fault is in'the Executor, there he ſhall not be bound to 
pay more for his Teftator than the Teſiators Goods doamount 
ants; * 7 4088 G | i T4 229 KDE hat ' | 
: »M 13. Action 


Parr Il. Of Executors and Adminiſtrators. 


187 


—j 3. Action of Pecbt was brought againſt Executors, the iſſue 
was, whether there were Aﬀets in the hands of the Executors the 
day of the Writbrought: It was given in Evidence for the Plain- 
tiff in the Aion, That the ſame day the ſum of One hundred 
pound was paid to the Executors in the Prerogative Court, and 
preſently by the Order of the (aid Court, the Executors paid the 
faid One hundred pound to another Creditor of the Tcftatorz but 
the Opinion of the Court was, in regard the money was once in 
the Executors hands, that payment of it over by the Oider of 
the Court of Prerogative, was not to the purpoſe; and cheretore 
the fame was adjudged to be Aſſets in their hands: Bur yet it was 
held, That upon ſpecial pleading of ſuch matter, peradventure 
it might not be Aſſets in their hands, topay another Debt. » 
Debt upon an Obligation of 3oo /. againſt an Executor, Aſſets 
were found in 2col and Judgment given in B. R. That the Plain- 
tiff ſhould recover his whole Debt of the Teſtators Goods and 
afecr a Writ of Errour in the Excheqmer, and the {aid matter Af- 


fign'd for Errour ; But by all the Juſtices de Banco, and Barons of 


the Exchequer, the Judgment was affirmed. (1) 
One poſlefſed of Lands held in Socage, did deviſe it to be fold 


by his Executors, and that the money procceding of the ſale 


thereof, ſhould be diſpoſed of by them in payment of certain Le- 


pacies ſpecially bequeathed,and appointed in the Will : The Execu- 
tors ſold the Land 3 one of the Legatees,after the Will was proved, 
ſaed the Executors in the Spiritual Court for his Legacy > where- 
upon a Prohibition was prayed. In this Caſe it was reſolved, 
7, That the money was Aſſets in the — hands, 2. That 
there was no remedy for it but in the Spiritzal Court, and there- 
fore a Probibition did not lie in the Caſe. (2) | 
The Reverſion upon a Term was granted to the uſe of the 
Grantor for life, and after his deceaſe to the uſe of his Exccutors 
and Aſſigns for 21 years, the Remainder over in tail. The Gran- 
tor was aftcr attainted of Treaſon, and died Inteſtite. and with- 
out any Aſſignment thereof. In this Caſe it was held, That it was 
an Intereſt in the Grantor, and that the Queen ſhould have the 
Term as forfeited: Bur it was alſo held, That if the Executors 
(ſuppoſing he had died Teſiate) ſhould take any thing by it, they 
ſhould not have it as Purchaſers to their own uſes, but ſhould 
have it as Aſſets. (3) And here note, in that Caſe, this diflerence 
was put upon the Books of 2 H. 4.and 3 H6. If a man enfeoffeth 
one or divers upon Condition, That they ſhall ſell the Lands, and 
ſhall diſpoſe of the money for the good of his Soul, and he make 
chem his Executors,and they (ell the Land acordingly, &c.that the 
ſame ſhall not be Aſſets : But if it beof Land deviſable,orin uſe,and 
be 1o deviſed to his Executors for his Soul, the ſame ſhall be Aſſrs. 
Bb 2 Moneys 


(n) 4, & 5 Mas 
Dyer 208. 


(r) Trin. 12 Jac, 
» R. Leeverſ. 
Ridtord. Role. 


Rep. 


(2) Trin. 9 Eliz, 
Dyer. 264. 


(3) Paſc.rs liz, 
Dyer 3t0- 
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(4) Hil. I1 Jace 
C. B. Rot. 1963. 
Harccek & Wren- 


bams Caſe* 


Brownl. I part.. 


76, 77+ 


Co )Paſch. 8 Jac. 
in C. B. Turner's 
Caſe, Co. 8 part» 


oY Paſch. g ] 
a!'cn. aCs 
G@ C.B. "42a 
T part. 34 vid. 
Hill. ro Jac. in 
C. B. Browal. 2- 
part. 47- acc» 
C4) Hill. 12 Jac. 
+n C. B. Rott- 
1963. Haycock $e- 
Wrenham”s Caſe 
Brownl. 1 patt- 


76377» 


Gr.) Mich 27 Eliz, 
in C. B. Ritley's 


Eaſe. Godbolt. 


29.30. vid.Trin. 
x3 Jac-in C.B. . 
Foſter and, Fack- 
ſon's Caſe,. Hob. 


59, & 60. acc» 


vid. Mich. 15 E!, 


Owen $6. 64- 
zudged acc. 


C\) Mich, 743 E'. 
an Cs B. Bethel 
e3d Sir Ed:rard 


Stankop's Caſe. 
Ovgn 132+. 


fr) Trin.32 Eliz. 
in C. B. Hackin's 
and Lauſes C aſe, 


L490» 155» 


Moneys. recovered in Chancery by an Executor or Adminiſtra- 
tor, are Aſſets in their hands, ' And it hath been held, That if 
an Executor make a gain of the Teſtators money, the lame ſhal] 
be Aſſets in his hands. (4) 

When an Adminiſtrator compounds with one who. hath a 
Jadgment of One hundred pound for Sixty pound, who offereth 
to acknowledge Satisfaction upon Record, and the other defers is 
to the intent to ſuffer ic to ſtand in force to deceive a Creditor 
this ſhall not hurt the Cxeditor, but he (hall recover ; and the mo- 
ney remaining in the Adminiſtrators hands. ſhall be Aſſets, notwith- 
fianding fuch Compolition, * 

If I deviſe Lands to. my Executors for three years for the pay- 
ment of my Debts, and I make Executors and dye, this is Aſſes 
in- my Executors hands. But if 1 deviſe my Land to be fold for 
the payment of my Debts, and I make Exccutors, and die, this 
15 no Aſſets before the Lands be fold. ? Allo if an Executox 
doth make gainof the Teſtators money, the {ame ſhall be Adeis in 
his hands. * 

lt is not requiſite, that every Aſſets be a thing in.poſſeſſion, ors 
once in the hands of the Teſtator 3 for a thing may be Aſſets which 
was never in the Tefiators hands, if thoſe things come in lieu of 
the things which were in.the Teſtators hands, as money for Land 
or other Goods ſold. Alſo. things in Action or Poſſcflion, certain 
or uncertain, if they be releaſed, ave Aﬀlcts 3. the reaſon is, becauſe 
by ſuch Releaſe is given away that which might have been Aﬀes ; 
And therefore if Trefpals be done to the Teſtator.in his life-time, 
for taking his Goods, and he dicth, and his Exccutors xcleaſe all 
Acions, the (ame is Aﬀets, becauſe it might be proved co the Jury, 
That had the Executors not releaſed, but had brought their Acti« 
on of Treſpals, de Bonid aſportatis in vita Teſtatoria, that they. might 
have recovered, Damages, which would have. ſatiched Debts ors 
Legacics 3 and therctore the Relcaſg. of Executors in ſuch. Caſe 
ſhall be Aﬀets. * | 

An Adminiſtrator. may.take the. Goods which are given. by the 
Inteftate to defraud Cyeditors, for that the gift is void, and there. 
fore they. ſhall be accounted Aﬀets. Allo, if .a.man doth Admi- 
niſter as Executor, and then takes Letters of Adminiſtration , it 
is at the EleQion of the party to.ſuc him as Executor or Admini-» 
lirator. © | 

If a Tcliator Mortgages a Leaſe far years and dies, his Execu- 
tors may redeem it with their own money 3 and the Leaſe ſball be 
Afﬀets in their hands, for ſo much as the Leaſe is worth, above the 
ſam which they paid. for the Redemption of it, * 

IE a Debtee die Inteſtate, and the Ordinary commit Admini- 
Rxation tothe Ncbtor,, whereby:the Debt. is extinR, be | 
Aﬀcts.. 
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Aſſets in his hands as to Debts, becauſe the Ordinary had no Crin- 7 Jac. B. : 
power to diſcharge the Debt, as was agreed per Curiam. key ans, + 
If a Feme Executrix to her former Husband, take another to mY Wi. 


Husband to whom her former Husband was indebted, the Debt Reza. Moo. Rop. 


is extin&, and ſhall not be Aſſes. nu.368, 

It was held by all the Juſtices, That if a Feme Executrix hath a hang Srnged 
Term, and ſhe take a Husband, who purchaſed the Reverſion, the 1557 
Term. is extin as to the Feme if ſhe ſurvive, yet in reſped of all 
Strangers, ſhe ſhall accountaszfſrs in her hands. | 

Debt againſt D. as Executor, the Defendant pleads pleye Admi- Hill 2 Jac CB. 
riſtravit, and iſſue upon Aſſets 3 the Jury found, that he Admini- Dover, E:5. Reps 
ſtred, and had Aſſts in Ireland : And whether that were Aﬀers Par- 2 Pl. 28. 
here, they prayed the diſcretion of the Court; and all the Juſtices 
(beſides Walmeſley) held, that it was well found 3 for they may tind 
a.ching in Ireland, and when they tind that he hath Aſſets that is 
ſufficient 3 and when they further (ay, in /reland, it is idle and vain. 

It was therefore adjudged for the Plaintiff. | 

Debt againſt the Defendant as Executor of F.S: he pleaded, Mich. 27, & 28. | 
Fully Adminiſtred, &c. and upon a ſpecial Verdict it was found, guy tent” 
chat F. $, made the Defendant. his Executor, being then within 9: Cro-Rep. 
Age, and thereupon the Ordinary. committed Adminiſtration to A, **” ® 
and B. who Adminiſired, and they had in their hands when the 
Defendant came to his full age, of the Goods of the Teſtators. 

- Six. hundred pound, and the Defendant at. his Age proved the 

Will, and then releaſed to 4. B..all Actions. And it: was-ad- 

judged, that it was Aſſets.. Anderſan (aid, The doubt was, becauſe 

it. was uncertain what he releaſed, and for that only an account. 

lieth; but here the certainty appeareth by the Verdi, And Þj-. 

riam (aid, If an Exccutordoth releaſe an account, and. it is not cer-- 

tain what he ſhall recover, it is not Aſſets 3 but.if it can appear or. 

be proved, that ſo much was due, it is Aſets. For the. Law-pre-- 

fumeth he hath received ſo much as he doth releaſe; and the Plains. 

tiff, had Judgment. Nota,. Rhodes ſaid, That in 17 Eliz. it was. 

| Ruled, that where one made his Laſt Will, and thereby willed, .. 

That none ſhould. have any dealing with his Goods until his Son -. 

came to the age of. Eighteen years, except. .. $.: that by this F.$.. 

was Exccutor during, the. minority of the Son. and-.that it hath ,, 

been adjudged, that when as one upon his death-bed ſaid to his Fill. 37 eiiz. 
Wite, That ſhe ſhall pay all and take all; by this ſhe was Execu-. Faris O_o 4 
er1Xx.. Pat 3» 

Debt upon an Obligation againſt one as Executorof A. the De - 
fendant pleads plenement Adminiſtravit,. and. iffue thereupon 3. the : 
Jury .find a ſpecial Verdi, That. A. made E. .his Executrix, and + 
died poſſeſſed of divers Goods, which E. made a fraudulent gift-. 
of all hex Goods.to F. S..&+c and continued in the a of . 

them. 
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: them, -and took the Defendant to Husband, -and died; that the 
: Defendant is poſſeſs'd of part of theſe Goods, | to the value of, ee, 
. and paid - Legacies and if thoſe Goods ſhonld be found to- be 
Aſſets in his hands, they found for the Plaintiff, and if, &c. then 
* for the Defendant. Fenncr held, that they ſhould not be Aﬀets, tor 
-although being but traudulent, it ſhall be (aid to be a void Gift 
. againſt the Donor and Creditor, and fo liable to his Debt ; yet it 
is good betwixt the Donor and Donec, and ſhall not be Aſſes in 
the hands of any butthe-Donor er-Donee-3 but here the Husband 
is a meer firanger thereto, wheretore, & c. But all the other Juftices 
- 6 contra; for that by the Common Law { the Gift being traudu- 
lent) they are hable to the Plaintiffs Execution : And Pophans 
: faid, If the Gift were good againſt all but Creditors (as it 1s) then 
they belong to the -Donee, and in his hands arc liable to this Debt; 
and if the Gift be void, they remain to the Executors of the Feme, 
. and then the Baron having taken them and paid Legacies, is charge- 
able by reaſon thereof as Executor de ſon tort demeſie; and fo 
thoſe Goods quacngs via data are liable to this Debt in whoſe 1o- 
ever hands they come, unleſs by Title Par,mont, or by Sale bon 
fide, wherefore it was adjudged for the Plaintiff. Bt 3 
- That which is not Aﬀecs in an Executors hands, is not Aﬀets 
in an Exccutors Executor 3 underftand it only of things under fuch 
circumfiances as de Fare ought not, and therefore cannot be Aﬀets 
in the hands of an Executor : For in other reſpe&s, by virtue of 
the Continuation of an Exccutorſhip, that which never came to 
the Exccutors hands, and ſo no Aﬀets in him, may be recover- 
ed by ſuch Executors Executor, and in him be Aﬀets as to the 
firſt Teſtator ; But if the former Executor disburſed of his own 
money for his Teſtator, the value of ſuch Teſtators Goods, and 
dic poſſeſs'd thercof, leaving them to his Executor, fuch Execu- 
tors Executor may well retain them without being accomptable 
for them as Aﬀets to the firſt Teftator : But as ſuch, he is ac- 
comptable and reſponſtble for them, to fatisfie the Debts and Le- 
acies of the laſt Teftator, whole immediate Executor he is ; and 
therefore where two perſons were poſſeſſed of Goods as Execu- 
fors, the one of them took the Goods into his own hands, and 
disburſed divers ſums of money in Charitable and Piow uſes, 
amounting to more than the Teſtators Goods were worth, which 
he retained, converting them to his own uſe, and thereof dying 
poſſ.fled, made his Will and Exccutors. Whereupon the ſurvi- 
ving Executor brought Detiaze of the (aid Goods againſt the others , 
Executors Executor, to the valueof roo}. Whereupon the De- 
fendant pleaded the matter ſupra; and it was adjudged, That 
the Retainer was lawful, and that theſe Goods now in the hands 


of the Exccutors Exccutor were not Aﬀets, or Goods of 4 
rſt 
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firſt Teſtator inthe hands of the laſt Executor—— M. 2 Eliz, 
Dyer. 137. 

Rent reſerved upon a Leaſe of Land made by one who had the 
Ece, though after his death received by his Executors, yet is not 
Aſſets in their hands, becauſe it belongs to the Heir to whom the 
' Land in Feedeſcends ; and therefore in Debt brought againſi Ex- 
ecutors, they were at Ifſue, Whether Aſſerzs were in their hands 
or not ? and the Jury: found by ſpecial Verdi, That the Tetta- 
tor: was ſeized of a Houſe in Fee, and madea Leaſe thereof, and 
of certain Houſhold Implements therein for years, rendring Rent 
to him,. his Heirs and Afigns 3 and found, That the Executors at+ 
ter the Teſtators death, continually reccived the Rent, and pray= 


ed :Advice of the Court, if the ſame were #ſſts in the Executors - 


hands:z and the Opinion of the Court was, for that the whole 
Rent was to go with the Land in Reverfion as magis. digne, and 
fo. did:belong to the Heir. ($8) - ? 
Goods pledged or pawned by a Teſiator , and after his death 
redeemed. by . his Executor to the fullvalue, with the Executors 
own money; is. not fſers in the Executors hands and therefore 
where Debt: was «nts rg” who- pleaded, That 
they. had. fully. Adminitired : The Plaintiff gave evidence , that 
they had Goods in their handsz the Defendants ſhewed, That the 
Goods - were. pledged by their Teſtator, and that they had re- 
deemedithem to the fall value with their own moneys and that 


(8) Hill.20 Eliz, - 
Dyer 361. vid. 
Plow. Com. Il 4 
& 259. ACC, ; 


fori the ;reſt-of the Goods, that i they had paid: for them to: the - 
Teſtator, as-much as they were worth': It. was held , That the - 
ſame. did..-well maintain their Iſſue af Fally 4dmtiniftred;- for that - 


an Executor (hall by way of Retainer be recompenced that which. - 


he hath of his own money paid for his Teltator. '9) But an 
| Exceutor of- his own wrong cannot'retam.-Goods, -but they ſhall 
be Afssin- his bands. ') 1; ny 


- Scire Facias againſt' $, asExecutor of -F. F, upon! a Judgment - 


given againſt the Teltator of Two hundred pound, he pleaded pay- 
ment of Forty pound Debt due to the Queen, and befidesthat he 
had ries in-ſes maine. And thereupon they were at Hue, Whether 
he had! Aﬀetrs * and: it was found by ſpecial Verdi&, That the Te- 


(g)6 H.3.Dyer 2. -- 
20 H.7. Kelw.58. 

vid. Co.5. par.ZO. * 
C oulters Ca ſts 


Hill. 41 E'iz, Bee 
thel verl. Stane 
hype, Cro. Rep. 
par.3. & Owen 
122. 


ſtator-was poſſe(s?d of divers Goods, to-the value of Two hnndred . 


ant fifty pound,andby Covin to defraud his'Creditors,madea Gift 
of his Gbods to\his Daighter, - with a' Condition of payment of 
Twenty ſhillings, thee it ſhould be void, and'died. The Defendant 
intermeddled with the Goods, and afterwards the' Daughter by this 
Gift took the Goods and after that Adminifiration of ' the Goods 
oÞPi was committed tothe Defendant 3, and whether npor this 
matter he (halt be charged"as' Executor; and that'thofe Goods 
Mould be Aﬀers int his hands?- was the Queſtion, - And atrer Argu- 


ment... 


— 
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. ment it was adjudged for the Plaintiff, For firſt, when he meddled 
with the Inteſtates Goods, although he were neither Executor.nor 
Adminiſtrator, and afterwards Adminifiration was cotnmitted' un- 
;to him, a Creditor hath eleGion to charge him as Executor or Ad- 
,miniftrator 3 eſpecially here when he pleads as Exccutor, the find- 
ing by the Jury, that he is Adminiſtrator, 15 not to purpoſe, 9 Ed. 
4+ 53. 2 R. 3+20. 21 H.6.8, Secondly, all the Court held, That 
this. Gift of the Goods is in it ſelf fraudulent, as appears by the 


Condition 3 and the Covin is expreſly found by the Jury, and then 


it is utterly void againſt the Creditors, by the Stat. of 13 Eliz. and 
the Inteſiate died poſſeſſed of them 3 and when afterwards the 
DPonee took them, it was a Treſpaſs againſt the Adminiſtrator, for 
which he hath his remedy, and they are always Aſſets. in his hands. 
But if a Treſpaſſer takes Goods from a Teſtator in his life-time, fo 
as they never were bur a choſe in Aion to the Executor or Admi- 
niftrator, they be not Aſſets until they be recovered : Wherefore 
-notwichltanding the taking of them by the Donee, yet they alway 
remained as Aﬀets in the hands of the Adminiſtrator, and there- 
fore he is chargeable for them as Executor de ſox tort, by his in- 
termeddling with them before Adminiſtration committed, and the 
Goods by Law remained always in his poſſeſſion. -' Wherefore it 
was adjudged for the Plaintiff. . 

If there be two or more Executors, albeit the Aſext of any one 
of them be ſufficient to perfea and executea Legacy, yet if after 
there want Aſſets to pay the Teliators Debts, that Executor alone 
who fo aſſtxted (hall be reſponſible de Bonis propriis. (1) © 

A Legacy of 100 1. is bequeathed to 4 , who threatneth. the 
Executor, having Goods of the Teſtators in his hands to ſue him 
forit z whereupon the Executor doth promiſe &. to pay it him, 
if he will fotbear him. In this cafe A. may ſue the Executor with- 
out Averment of Aﬀets in his hands, for it ſhall be preſumed. (2) 
For ſuch a Promiſe is an implicit Confcſſion of Aﬀets : But a Con- 
feſſion of an Aion after a plene Adminiſtravit pleaded, is nocon- 
telſon of Aﬀets. (3) ' 

Damages recovered by Executors for a wrong done to them- 
ſelves, in purſuance of their Teſtator, Will, may be Aﬀets. (4) 
And damages by them recovered for an eſcape of a Priſoner, 
ſhall be Aﬀets. (5 ) So hall a Debt releaſed as well as re- 
ceived 3 (6) but not any of the Heirs Rents received by the Exe- 
cutor, (7) nor the moncy upon the (ale of Lands diſpoſed to 
certain uſes. (8) [;*: 

There may be a Caſe, wherein the thing that came to an Execu- 
cor or Adminiſtrator in right of: the deceaſed, may in Law be ex- 
tin and gone as tothem, and yet have its Bezng, and be accompt- 
ed Aſſets as to Creditors and Legatces; As for inſtance, An Exe- 
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cutor or Adminiſtrator, in right of the deceaſed, hath a Leaſe for 
years of Land, he doth afterwards purchaſe the Fee-Gmple of this 
Land: Now is the Leaſe in Law :extiad and drown'd as to the 
purchaſing Executor or Adminitirator, notwithlianding, as to 
Creditors and Legatces, it fhall (till continue and remain as 
Aſtets. (9) 

If A. B. having Goods to the value of 1097. and being ob- 
liged to C. and D. in 50 1. apiece, die Inteſtate 3 and atter D. 
doth Adminiſter to the Goods of A. B. and then C. die, and make 
the ſame D. his Executor ; In this caſe D. may retain this to fa- 
tishe his own Debt, and it ſhall not be faid ro be Aﬀers in his 
hands as to any other. (©) 

If an Executor in an Action of Debt brought againſt him, 
make a falſe Plea, as, that he hath nothing of the Teltators in 
his hands 3 and it be found againii him, rhough to a ſum of lc(5 
value than the Debt ſucd for, he will be condemned in the whole ; 
And therefore in Debt againſt Executors upon a Bond of 200 /. 
where the Defendants pleaded, That they had nothing in their 
hands: The Jury found, That they had Aſlcts to the value of 
172 1. It was reſolved, That the Plaintiff ſhould recover the whole 
Dc<bt of 200 1. and Coſts and Damages of the Teſiator, if, &c. 
and if not, then of their own Goods: For upon the Plea in Bar 
the Plaintiff may pray his Judgment preſently. (11) 

An Adcion of Covenant was brought againſt che Executrix 
of the Aſſignee of Leſſee for years, for yox-payment of Rent, up- 
on the words | Tielding and Paying 3 | and in this it was held, 
That the words | Tielding and Paying | did imply an expreſs Co- 
venant, and it is not only a Covenant in Law. It was alſo held, 
That by her entry (he ſhall be accounted a true Executrix : And 
if one enter as Executor upon a Term, he ſhall have the Term, 
it the other will admit him to be a Termer, and he ſhall not be 
accounted a Diſlciſor to the Leffor, and to ſirangers he ſhall be 
accounted as Executor in Law, if they bring Actions againſthim, 
and the Term ſhall be Aﬀecs in his hands: And in the principal 


Caſe it was held, That the Executrix was chargeable with the & 


Rent, becauſe the Term is not in this Cale determined, but con- 


tinues. (13) 
An Obligor made his Executors, and died 3 the Exccutors be- 


came bound to the —_ for the paymenc of the ſaid Debt : 


(9? C3. x. 3y. 
B-vvu. Lealcy 03: 


(to) Hill. 8 J:e. 
Barnet, | aje, 
Plow. 5g. 


(ri) M. 4 Jac.B. 


Mary Shipley's 
Caſe, Co. $ pats 
I 34+ 


(13) H-1l. B.R, 
; or, yy + P 'w,F 
& Sweerms:1's 
Caſe. $ yles Rep. 
406, 407. 


Whereupon the Obligee delivered up the Teltators Obligation to - 


his Executors 3 afterwards another of the Teftators Creditors 
ſued his Executors, who pleaded, That they had Fully Admini- 
ſtred; Whereupon they were at IiTue, and the ſpecial matcer afore- 


ſaid was found. It was obje@ed by the Plaintifts Council, That - 
in this Caſe, the Executors had not made any: payment or fatis« - 
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fation of the Debt, but only had made a Bond to pay a ſum 
at a day to come, bctore which day it might happen that the 
Obligation might be cancelled or releaſed; And if ſuch Plea 
ſhould be good, then the Executors in ſuch Caſe may make an 
Obligation to pay the Debt forty years atter, and ſo defraud 
other Creditors : But all the Faſtices were clear of opinion, That 
if in ſuch Caſe, the Executors make a ſufhcjent Obligation to the 
Tcſtators Creditors, and ſuthciently diſcharge the Teſiator, with < 
out fraud or covin, that they may retain the Goods of the Te- 
ſtator for ſo much, and the Goods retained ſhall: not be Aſſes in 
their hands and although they have appointed wltcriorem diem 
for the payment of the money, yet this is not material z and Judg- 
ment was given for the Executors. (14) | 

That may be Aſſets in an Exccutor, which i# ſpecie was never 
in his Teſtators poſſeſſion, the Executors being poſſeſs*'d of what 
his Teftator was never more than entitled to, is ſufficient to 
charge him with Aſets: And therefore in an Action of Debt 
againſt an Executor, where the Caſe was, That A. made the De- 
fendants.Executors : They being within age, Adminifiration- was 
committed during their minority to F. $i and it was fonnd, That 
during the minority of the Executors, there were Goods of the' 
Teftators in the Adminiſtrators. hands to the: value of 4coo }. 
and that the Defendants, the Executors, when they came of full 
age, did reteaſe to the Adminiitrator durante mizori etate, all 


' manner of Demands : It was then made a Queſtion, Whether the 


fajzd 40007, were Aſſets in the Executors hands? It was the 
Qpinion of the Court, That it was-Aﬀets in their hands; and ic 
was faid, That it' is not requilite, that' every Aﬀet bea thing in. 
poſſeſſion, or in the hands of the Teſiator: For a thing may be 
Aſſets in the Executors hands, if it come in lieu of a thing which 
was in the hands of the Teſtator. It was alfo held, That this 
Releaſe of. the Executors to the Adminiſtrator, was a Devatavit 
of the Goods of the Teſtator. (15) * - I | 

A Releaſe made by an Exccutor of his own proper Debt due to: 
him from the Teſtators Creditor, will fo alter the property, for 
that value of: ſo much of the Teftators. Goods, as that they ſhall. 
not be Aﬀets in the Executors hands, but ſhall be in the ſame - 
Caſe as where a Debtor. makes his. Creditor his Executor; who 
may f(atistic himſelf -out of his Teftators Goods, without being 
accomptable for Aﬀets, as to ſo much as- his own Debt amount- 
ed. Regularly this holds true. yet there are certain Limitations 
and Cafcs in the Eaw. wherein it may be. otherwiſe : Underſtand 
rt therefore, where both the. Debt-and Releaſe are: without Fraud. 
or; Codin, and where the crediting. ExecutorsDtbt owing to him, 
is of, a legal. equality. with: others: . And therefore if he. to; whom 
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the Tefiator was indebted in 501. be indebted to his Executor 
in ſo much, and the Executor in fatisfaQion of the Teſtators **)P2% 35 Fli. 
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Debt, releaſe the Debt due to himſelt, the property of fo much #» eh Juckice 
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Goods as amount to that value, ſhall be preſently altercd in the 7+: Some 
hands of ſuch Executor, (16) Ws 
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Additionals to the three laſt precedent Chapters, touching 
how far, and wherein Executors may be charged. 


t. Execxtors not chargeable upon a ſimple Contratt of the Teſt a- 
zors. | 

2. Attions of Accompt lie not againſt the Executors of the Ac- 
comptant. MCL 

3+ Perſonal Aftions lie not againſt Executors as Exccutors. 

4. Execntoys liable for no more than comes to their hands. | 

5+ The Hwcband' not tiable for bis Wife's Debts after her deceaſe. 

6. In what Caſe the Ordinary may be ſucd for the deceaſed's 
Debts. 

7. How an Executor masy make himſelf chargeable de Bonis pro- 
Pris; - | 

.$. The method of proceedings where Execution is de bonis pro- 
priis. ee 

9. Execntors obliged, though not mentioned iu the Obligations, 

10. Contratits diſſolved by Obligations after made. 


1. YT 7 Herever the Teſtitor might wage his Law, there the 

Y Action lieth not againſt 'the Exccutors * therefore (a) 41 E.3.15. 
he 1s not chargeable upon an'Acion of Debt apon a ſimple Con- Soph 
traFz yea, though ſuch a Debt grew for the moſt neceſſary Kings Debror by 
things, as Meatand Drink, which bindetheven an Infant to pay- +, "= paring 
ment, yet will it not charge the Executor of a man of full Ape ; | +50 6 ak ay 
ſo. that thougha'ccommon.'Hoſt or Victualler truſt his Gueſt, he oye jor 22 * 
loſeth his Debe*by his death. * Underſtand theſe things of (Ce 9 fol.87. 
Contracts only by word; for- where' the Teftiror in his life-time # wt fum be 
did put' his. Scal to any Deed 'or Writing made upon any ſuch 739797 , 
thing, this- being 'then more than a ſimple Contra&, ' taketh from ts « Pec:.28 1,8. 
the Vendec his wager of Law, and thereby chargeth his Execu. P77 © 
tor:: But.if the-Teſttaor Seal only onto a Tally, or the like, with 
Scatches,. exprefling a Debt, this is no ſuch ſpecialty as ſhall charge 
his Exccutors; © And' although no Aion of Debt licth againſt (£2 0f-. Ever. 
the Executor, 'as aforeſaid, upon a ſimple Contraf, yet may the jug, 
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Creditor in that Caſe maintain an Aion upon the Caſe grounded 
upon the Aſſumption implied , though not expreſs'd. 4 And 
thus indeed the Execcutor is charged. in. ſubſtance or matter for a 
ſimple Contra, though not in manner for.a Debt, but as for breach 
of promiſe making recompence in damages inſicad of the Debt. 
Yet by the Cuſtom of London, Execcutors arc chargeable upon a 
ſimple Contrad of their Teſtators:. Prelidents whereof -you have 
in the Caſe of Selling againſt Norton 3 aS alla in Spink's Caſe againft. 
Tenant. ; 

2. No Action of Accompt licth againſt Executors (except for 
the. King) that: is, againſt che Exccutors- of the Accomprant z * 
Nor indeed at che' Common Law for the Exccutors of him to 
whom the Accompt is to be made , but that is help'd by Statute. 
5 For Exccutors..could not have. an Action of Accompt at the 
Common Law in reſpe&'of the privity of the Accompt z-but-the 
Stat. IF,. 2. cap. 23, hath given an AQtion of Accompt to Execu- 
fors 3 the Stat. of 2'5 Ed. 3. cap. 5. to Executors of Exccutors 3. 
and the Stat. of 31 Ed. 3. cap» 11. to Adminiſtrators. ®: And 
as an Executor is not chargeable in. an AQion of. Accompt,as afore- 
faid.z ſo neither is he chargeable inan AQion of Detinue, nor. of 
Accompt (except to the King) for the. Teſtators detaining and 
not paying or anſwering things received, or under his charge or 
cuſtody, And as a Writ of Accompt licth not againſt Executors, 
nor Adminiſirators chargeable in the nature of an Accompt : So 
Execcutors are not chargeable for a Traft in their Teſtator, unleſs 
the thing truſted come tothe Executors hands, and unleſs they 
have Aﬀets. they,are not chargeable. for: ſuch Truft.: Ic is thexe- 
fore contrary to Law to force an Executor to Accompt ina Court 
of Equity, unleſs for the King. (1) 

3 Although Executors are io Law.underfiood as the Repre- 
ſentees of their. Teſtators . perſ@ns, yet.if the Teſiator in his life- 
time commit any Treſpaſs,cicher upon the Perſon, Lands or Goods 
of another, no Action licth againl(t his Executor for the ſame ; 
the reaſonis, 4Gio perſonalts. moritur.curs perſons, as hath been for- 
merly declared.;. Hence it is, that there 1s no remedy.m Law. to- 
compel Executers, though they have Aſſes, to make ſatisfaQtion. 
of a Trefpaſs done by the. Teſtator in his. life-time 3 for every. 
Treſpaſs dieth with the perſon. * And therefore alſo. itis, that 
no AGczon lieth againſt the Executor, of him,. who in his life-time. 
carried away his Corn, Hay, &c. without ſetting forth the Tenth, 
and died before recovery. had againſt. him for the.ſame, although 
during his life.the treble, value.were recgverable againſt him.in an 
Acion of Dcbt 3. and this holds true, though the Teſtator were a 
Leflec for years, fo as his ſtate came to his Executors. The Law 
is. the.ſame, and upon the farelaid Reaſon and. Rule in Lon, 4 'P 
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Leſſce for years commit walte, and die, no Action licth againſt his 
Executor for this waſte. Yet the Law is otherwiſe againlt Execu- 
tors of Eccleſiaſtical perſons, in caſe of Dilapidations 3 for if a Par- 
ſon or Vicar do ſuffer the Buildings of his Benetice to go to decay, 
and dies 3 his Executors arc liable by the Spiricual Law to the Suc- 
ccſſors (uit. 

4+ An Executor ſhall not be charged with, nor in reſpec of any 
other Goods than thoſe which came co his hands after his taking 
upon him the charge of the Executorſhip, or by virtue thereot. 
And although the Executor of an Executor ſhall anſwer ottiers to: 
whom the fir{t Teſtator was indebted, as much as he (hall recover 
of the Goods of the fitſt Teſtator; yet if that Executor did Ali- 
enate and Convert to kisown uſe all the Goods which did belong 
to the former Teſtator: In this Caſe, no Action doth lic againſt the 
Executor of the Executor for recovery of any Debts due by the. 


firſt Teftator. Likewiſe where 4. makes B. Executor; and B.-- 


makes C. Executor, therethe Goods which came from, or were 


left by 4. be not in the hands of C. liable unto che Judgments. 
had againſt'8, Nor on the other ſide, are the Goods of B, is the 
hands of C. ſaubje& -to' the Judgments had againſt A. And the, 


like is to be underſtood of Statutes , Recognizances and Bonds. 


Alſo by the Laws of this Land, an Executor ſhall not be charged . 


by any Bequeſt made by. his Tcſtator of the Goods that did. be.. 


long to another man, Indeed by the Civil Law it is otherwile, for . 


there it is awful for the Teſtator to bequeath another mans Goods, 
which the Heir at'the Civil Law muſt buy, or pay the value there- 


of, if the Owner will 'not (cl them. Which Law, by | another | 
man's Goods | intends, That which is neither. the Teftators, nor }. 


the Executors, nor the Legatarics : And the common Diſtin&i- 


on in this Caſe is, That if che Teſtator, when he made his Will, , 
did know the thing bequeathed 'by him, to belong, to. another - 


man, the Executor is chargeable therewith; or the value thereof, . 


' (1) otherwiſe not.” (2) Nor if the Teſtator, when knowing, it- 
 to- be another mans, did notwithſtanding bequeath it, in hope 


that it ſhould be his own when the Owner. thercof died : Fos in 
that Calc his Executor 15s not chargeable therewith to the Le-- 
gatary', in- caſe. the Teſtators hope therein prove but a vain 
hope. (3) OT RS: 


De Legat. 2..& Tex'. in L cum-alienam. C» de Legat.' ( 3): Roman.'finp. ' 74 +, & 'Tepat. 
genere. C3P- 23s ; FF , 


5. IÞ a Woman'in Debt marry,” and 'die before the Debe be 
recovered: againſt her,. though leaving to ker Hizsband much more 


than the value 'of the Debt,-yet. is he not liable in Law to pay , 


one. peny of her. Debts: after her deceale; becaule he neither is her 


Executor .. 


Ar) L. nor dub. 


um. $ ult. &, de . 
&A*pat. 3. 
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Executor nor Adminiſtrator, nor came to her Goods by wrong, 
i Infomuch, that a-Woman indebted One thouſand pound, and 
having Leaſes and other immoveable Goods, to the valuc of Three 
or Four thouſand pound, marrying with 4 B. and then die before. 
the Debt be recovered againſt her : In this Cafc the, Husband (hall 
have all the value of his Wife's Eſtate, and yet in Law nat be liable. 
for her Debts; during her lite he is liable, but not afterwards. * 
This ſeems a defc& in the Law, whereby Creditors arcat a loſs. 
without remedy z therefore let them ſuc in her life-time, tor Lex 
fit vigilantibus non dormicntibus, == 

6. If a manbe indebted and die Iatcſtate, or if the Executors 
of one who hath made a Will refuſe ©. be Exccutors, whereby. 
the Goods do come to the. haudsof the Ocdinary, che Creditors. 


may have a Writ of Dcbt,agaioſi the Ordinary by the Stat. of Woſt. 


, 4 4 


2. cap. 19. ' and in this Cale” he mult be ſucd by the name of, 


Ordinary.” ® But after Adminiſtration committed, the Ordinary 


(hall not be ſucd, * ' ; - OO - 5 
9: An Exccufor may make himſdf chargeable of his own, prg- 


per Goods, eicher by Omiſton, or by Compſon : By Omiſſion, as. 
when h& deing ſued upon an Obligation. or the like; there being at. 
led 


the ſame time a Judgment in force againſt him or the decea 

and hath but juſt enough in his hands to ſatishe that Judgmenc, 
yet doth not plead this in Bar of the preſent ARtion, but ſuffers 
the Plaintiff to recover againf him; m his Caſe he muſt (atistic 
the ſecond Debt out of his own Eſtate : 'Ocly Cammiſſion, as when 
he doth ſomething that is a walte, in him, and thereupon a Deva- 
ftavit'is 'return'd againſt him : In whic Cale, he mult anſwer as 
much as he'waſtcd out of his own Eſtate or when a ſuit being 
agaivſi him, he pleads ſuch a falſe Plea therein, as tends to. the per- 
perual Bar of the Plaintiffs © &jon,. and yet being of a thipg within 
his certain knowledge, as when heple; ds he is not Executor, nor 
ever Adminiſtred''is Executor 3 BY upon tryal of this Iſſue it be 
found* againſt him, that he is a lawful Executor, or Executor in 
his own wrong : In this Caſe, he muſt ſatisfie the Debt our of-his, 


own” Eſtate, whether he hath Aſſets or not,and the Exccution had... 


upon the Judgment ſhall be levied ypan his own proper Goods, 
. "Likewile, if an Executox or Adinjnitcator ſacd, doth plead to 
the Aion plene Adminiſtravit, and upon Tryal it be found againſt 
him : In this Caſe, if he have any of the deceaſcd's Goods Neft in 
his hands, the Execution ſhall be-ef them ; but if he have none 
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FaJun to it, or the like 3 and theſe Iſſues upon Tryalare found 
againſt him 3 or when he ſhall confc(s the Aion, or ſuffer a Judg> 
ment to paſs by default againſt him, or plead any vain Plea; In 
aU thcſe Caſes he (hall not be chargeable of his own Ettate, nei- 
ther ſhall the Judgment and Execution in thcle Caſes be de bonis 
Propriis, but de boaia Teftatoris only tor the Debt, and de bony Pro- 
priz for the Colts. And yet if an Exccutor or Adminittrator hall 
intreat a Creditor to forbear his Debt until a day, and then pro» 
miſe to pay him 3 by this promiſe he hath made himſelf chargeable 
as for his own Debt, howbeit it ſhall be allowed him upon his ac-- 
compt. And if a Debt be recovercd againtt one who dicth before 
Execution ſued, leaviug Goods ſuthcjent to ſatishe 3+ then ſhall not 
the Land dcſcended to the Hyir be charged therewith, nor. by like 
reaſon any Land conveyed after Judgment. .Or if a Creditor be 


made Exccutor by his Debtor, and pay himſelf part out of. the. 


Goods, he cannot ſue the Heir for the reſt, becauſe the Debt can+ 
not be apportioned : But otherwiſe he may. ? But if an Heir 


plead, Riens per geſcent, and it be fqund againſt him that an Acre. 


(p) Offic, Exec>,. 
P4g. I 42» 


of ground deſcended, to him, Judgment. will be. centered for the 


whole Dcbt, though Execatiqn ſhall be only on that Acre... And. 


therefore if a man's Heir be ſued for. 1000 1. being his Fathers. 
Debt, and the Heir plead, Riexs per deſcent from his Father in Fee 3. 
and it be found by Tryal, that he hath one Acre deſcended to - 
him from his Father 1n Fee, the Heir ſhall be. charg'd to pay the. 
1000 1. becauſe of, his falſe Plea 3, for. he had the perfe&t-know-- 


tedge what Land he had by Deſcent : But nothing ſhall be put in 
Execution for the 1000 /. but this Acre of Land. (4) 


8. In all Cafes where a man is: charged of his own Eſtate, and ' 


the Execution be de boyis Propriis, the Judgment is ever de bonis 
Teftators. And the method or torm of Proceedings in ſuch Caſes, 
is this, viz, The firſt Exccution is againſt. the Executdr. de bonis Te 


ftatorss, and not de bois Propris .: And after Aa Devaſtauit return'd : 


by the Sheriff, and not befoxe, againit the. Executor or: Admini- 
firator, anew Exccution is dire&ed to the Sheriff to levy the Debt 
de bonis Teſtatoris 3 and if there be none of them to be found in his 


hands, then to levy. them de bonis Propriis- Executoris vel Admi-- 
niſtratorss ; Therefore,1t an,Executor or Adminiſtrator be ſued bya - 


Creditor, and the Executor ox Adminiſtrator plead a plene Admi- 


niftravit generally 3. or plead ſpecially, that. he hath no-miore but ro 
latistie a Judgment or the like 3- and upon Tryal this iſſue be found 
againſt him and chat he hath in all, or in part; enough to ſatishie - 
the Debt : In theſe Caſes,. the Judgment is de boys Teftatoris, and 


(4) 34H 6. fol.!. 
22z 23» 


thereupon an Execution is, as inother Caſes;to levy the Debt. debo--1 
ais Teſtatoris.in the hands of the Executor or: Adminiſtratory. and . 


the Colts de bonis Propriis... And upon the Return of the SheritF a 
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ſpecial Execution doth iſſue forth tolevy the money de bonis Tiſta- 
toris : And if it appear that he hach waſicd the Goods, then that 
he ſhall fatisfie the Execution de boxis proprits. And hereupon allo 
the Plaintiff may, is he pleaſe, have a Capias againtt the Body, or 
an Elegit againit the Lands of the :Exccutoror Adminilirator 3 
and other courſe of:!Proceedings cannot, nor may be had in this 
Caſe againſt the Execator or Adminiſtrator. '* But a Suit com- 
menced againſt an Executor as Adminiſtrator, or againſt an Ad- 
miniſtrator as Executor, will prove invalid; for neither the one 
nor the other is-chargeable with the payment of Dcbts or Lega- 
cies in (uch an Erroneous Suit. 'But where an Action of Debt was 
brought againſt two Executors, whereof the one appeared and 
confeſſed the Action, the other making detaule 3 thereupon Judg- 
ment was given to recover againſt them borh de bonzs Teſtatoris 
mm their hands, and Execution accordingly : And upon this Exe- 
cution the Sheriff returned a Devaſtavit againſt that Exccutor on- 
ly chat madedefault, and-hereupon a Scire Fcigs went out again(t 
him alone, and afterwards an Execution againſt him alone de bo- 
13s Propriic.  * And itn a Fieri Facias upon a Recovery againfi 
Exccutors, the Sheriff returning a Devaſtaverunt, a Writ of] Exe- 
cution ifſues againſt the'decraſed's Good 3, and if there were none 
ſuch, then againſi the Executors Goods. © But ſuppoſe an Execu- 
tor be limited. as ſuch, only for a time certain, and during that 
time he waſte the Teſtators Goods: The Queſtion is, How 
the Creditor ſhall be relicved ? or, How the Exccutor ſhall plead 
after ſuch time expired? Fo this purpoſe, is that Caſe between 
Chandler and Thompſon. [Tie Cale ' was this, viz. C. againſt T. 
Executor of M. Dcbt upotran Obligation of che Teltatorss The 
Defendant pleads, That the Teftator made him Executor till F. 
M. ſhould come to 21 years of age, and inthe mean time to keep 
all- his Goods for him, and then co deliver chem unto him, and 
the ſaid F.M.then to be Executor 3 and ſhews,that before the Writ, 
F. M.. was 21 years of age, and that he delivered him the Goods, 
which he accepted Abſqz hec, quod ipſe eft, vel die impetrationis, &c. 
fuit Execxtor, &c. It was debated by the Court, it the Executor 
ſold or waſtcd the Goods, how the Creditor ſhould relieve him- 
ſelf for thole Goods , the new Exccutor taking upon him the 
Executorſhip 3 for the Goods never came to the hands of the 
new Executor, though perhaps he may have an AQion againſt 
che former Executor, for ſo much ashe did not Jawfully Admini- 
fer 3 *for againſt the Vendees he can have no remedy, or elle the old 
Executor may remain an Executor ftill for that purpoſe, the other 
being none in effec for thoſe Goods: Like the Cale of a Sheriff 
chat doth not deliver his Priſoner that he hath in Execution, to 
the next Sheriff, : | N 
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| Bntof this there is no fear or hazard at the Civil Law 3 for by 
that Law, albeit an Executor may be appointed under a Conditt» 
on, yet he cannot be inſtituted from a certain time, or only to a 
certain time 3 (1) which is not yet otherwiſe to be underliood than (1) $. Heres & 
thus, viz. The Executorſhip ir ſelf (hall norwichſtanding remain bY 
and be good, but the circumſtance of time added theicto, or |. bercliras. f.de 
joyned therewith, ſhall be ſo reje&ed, as if the appointing of the Ae pas 
Execuor had been only pure and abfolate, and without any Ad- 
jcion or Limitation of time at all: Otherwiſe ic is where the 
appointment of the Execator is conditional, whercot no Accoms» 
pliſhment, no Executor 3 and the reaſon in Law of this Diverſity, 
why the Time, and not the Conditioz is rejected, doth aiiſe out of 
a Rule in that Law, contrary to the practice with us, viz. That no | 
man can die partly. Tefiate, and partly Intcſtate : (2) Both which (2) 5. Heredi- 
muſt be the. neceſſary conſequence. of appointing a ſole Executor * * + - 
from a certain time: Otherwiſe it is, if it be only under a Con- 
dition that he be not Executor till after the Condition be accom: 
pliſhed 3 which (according to that Law) imports, That from and 
after the Accompliſhment thereof, he is underſtood as the Execu- 
tor, even during the time precedent to the Condition ; (3) By (3) Fran deBar. 
which [ Szbintelligienr ] there is a ſalvo provided to prevent a & tnteft. lib. 2. 
ContradiQion to the aforeſaid Rule in Law, fo diametricatly op= © 7% #tom-t- 
Polite to the pradtice with us. 

9. If one by Bond or Covenant oblige hinaſelf to pay ſuch a 
ſum of money at ſuch a day, not mentioning his Executors at 
all, yet is the Executor alſo bound as included in the name or per- 
ſon of the Teſiator. For if a man bindeth himſelf, his Executors 
are alſo bound, though they be not named in the Bond ; but fo | 
it is not of the Heiz. * And in this reſpect the Executor doth («) C.fup. Lirt!. 
more acually repreſent the perſon of the Teſtiator, than the Heir of ag 
doth the perſon of the Anceſtor. So that every Bond or Covenant 
by the Teftator wade for payment of money, or the like, though 
he doth not Covenant for, nor bind himſelf and his Executors by 
expreſs words, reacheth unto his Executor alſo, although he be 
not named, And yet the Heir is not bound if he be not ex- 
preſly named by the word Heir, though there be never ſp great 
Aſſets or Land deſcended to him. And although Executors do fo 
repreſent their Teſtators perſons that they ſtand liable for their 
Debts, though not mentioned in the Bonds; yet wherea man is «> bN 
bound that he will not ſue upon ſuch a Bond, and dies, if his ye 
Executors afterwards ſue, this is held to be no forfeiture of the SE 
Bond. * So where one is bound to pay Ten pounds within a (4) 9fic Exec. 
month after Requeſt made to him, and. he dies before Requeſt 3;.* 7 © 
made, it ſufficeth not to make it to the Excecutor, * And al- 5 ow <aormg 
though in-a- Judgment had againſt a Teſiator tm his life-time, no. tr. © 
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mention be made of his Executors, yet are they liablein that Caſe ; 
for to Debts upon Record, and Debts and Damages alreadyreco- 
vered againſt the Teſtator, and to Debts by Recognizance, the 
Executor is liable, though he be not named. So likewiſe do Exe- 
cators ſtand charged with other inferiour Debts upon Record, as, 
Iffues forfeited, Fines impoled by Juſtices at Weſtminſter,or at Aﬀizes,. 
Quarter-Sefſions, Commiſſioners of Sewers, and the like. 

10. An Obligation made after a Contra diffolveth the Con- 
trac. So that if a man do make a ContraG to pay certain money. 
for a thing bought by him, if he make an Obligation for the mo- 
ney, the Contra is diſcharged, and he ſhall not have an AQion: 
of Debt upon the Contra. * And therefore if 4. and B. do 
bargain with C. to pay him One hundred pound for Corn or other 


1.7. things 3 and afterwards C.taketh fome Writing Obligatory of 4: 


only, and then B. dicth : In this Cafe the Executors of B. are dif- 
charged, becauſe they ſtood charged only: by the Contra, which. 
is extinguiſhed by the (aid Specialty z for fuch Writing Obliga- 
tory doth determine or drown any duty by a meer Contra, be-- 
cauſe Specialty is of a higher nature. And although an Executor 
not named in the Obhgation, be notwithſtanding bound, as afore- 


 faid, ſuppoſing alſo that he that is named in the Teſtament, hath: 


Kill. re H. 83. 
Cleydon verC. 
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m due form proved the ſame, yet is: he not thereby liable or ob- 
liged to ſatisfie the Creditors of the deceafed, as one that hath-. 
Adminiſtred, unleſs alſo he hathpaid: the Fees due for the ſame out - 
of the Goods of the deceafed.. 

It. was adjudged, that if an Executor pay a Debt of his Teſtators 
with his own proper Goods, he may: retain as much in- value of 
the Tefiators Goods. And 6 Ed. 6. in Debt by Shelley. verſ. Sack- 
vile Executor of H. Brown > he pleaded plexe Adminiftravit, and 
upon Evidence the Plaintiff ſhewed, That the Defendant had- a 
Farm belonging to'the Teſftator in his hands, to the value of Two 
hundrd Marks 3 the Defendant ſhewed how he had expended Two 
hundyed Marks in payment: of the FTeſtators Debts : And the 
Queſtion upon the Evidence was, Whether the Defendants Plea 
wasreceivable 2 And upon Conſultation with the Jaltices of 3.R. 
it ſhall be received to maintain the Iflue of Fully Adminiftred, for 
fo much as it amounted unto becauſe to make (ſuch a Retainer 
and Deduion, as to alter the property, isone and the ſame. 

F. H. Executrix of FP. brought Detinne of Goods againft 2. 
The Caſe was, F. had made a Will in writing, and thereby given 
many Legacies, and at the end of his Will gave the reſidue of 
his Goods to F, his Wife, whom he made his ſole Executrix, for 


the payment of-his Debts; and to diſpoſe thereof for the wealth of 


his Soul. F. the Wife after takes: H. to Husband, who made' 4; 
the Defendant his Exccutor, and died 3 andagainſt 4, doth = 
p ; | ing 
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bring Detinne for the Goods of F. and it was adjudged for the 
Plaintiff, becauſe F. H.'doth not here take the refidue of the 


Goods asa Deviſcec or Legatee, but as Executrix, by reaſon of 
theſe words, viz. | For the payment of his Debts, and for the wealth 
of bis Soul. ] And the Juſtices held, That all works of Charity 
were within the intent, | 

/ 


CHaPp. XXVL | 


Of « DEVASTAVIT or Waſte in an Execcutor or 
' Adminiſtrator. | 


I. hat « Devaſtavit or Waſte is, and in what Caſe the Writ of 
Devaſtaverunt doth lie. 

2+ How many ways a Devaſiavit or Waſte may be committed. 

3. An Executar or Adminiflrator in a Devaltavit .or Waſte is 
._._. chargeable de bonis} Propriis. =: of 
\ 4+ What afts da not amount to.a Waſte, alſa a Waſte committed 

by one Co-Executor ſhall not charge another. 

5. The manner of Proceediugs againſt Execautors or Adminiſtra> 

. tors in caſe of a Devaltavit. 

6, Caſes in the Lew pertinent to the premiſes, 


RD LIFT os X Carr | 

I. _ Devaſtapiz or Waſte in the Executor or Adminiſtrator is, 

when he doth miſ-adminiſter the Goods and Chattels of 
the deceaſed, or miſ-mannage that truſt which is repoſed in him, 
cicher by the Teſtator,as to the Executor 3 or by the Law. as to the 
Adminiſtrator; and therefore the Writ of Devaftevernunt bona Te> 
fatoris liethragainſt Executors for paying Legacies or Debts with- 
out Specialties, to the prejudice of Creditors that have Specialties, 
before the Debts upon the (aid Specialtics be due. For in this Caſe 
the Executors areas liable toan Aion, as if they had waſted the 


Good: of the Teſtator riotouſly, or without cauſe. * Likewike, - 


the laid Writ lieth againſt 'Exccutors or Adminiſtrators, - when 
they deliver the Legacies given by the Teſiator, or make Reſticu« 
tignfor wrongs done by him or pay his Debts due upon Contracts, 
or other Debts upon Specialties, whoſe days of payment are not 
yet come, &«.. and keep not (athcient in their hands to diſcharge 
thoſe Dcbts upon; Record or Specialties, which they are compel- 
lable formerly by Law to ſatisfiez or do deviate from that method 
or order enjoyncd ;Executors by the Law in the payment of Debts 
and Legacies: In ſuch Caſes they ſhall be conflxaincd to pay of 
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their own Goods thoſe dutics, which at the firſt by the Law they 
were compellable to pay, according to the value of that. which 
they. delivered, or paid by compulſion ; for fuck payment of Debts 
ox. delivery of Legacies as is aforeſaid, before Debts upon Record 
or Specialties, whole days of payment are already come, are ac- 
counted in the Law a waſting of the Goods of the deceafed, as 
much as if they had given them away without cauſe, or ſold them, 
and. gonverted them to their own uſe. * NES 
2, From the premiſes it is evident, that a Devaſtavit or Waſt 
may be committed ſeverat ways more particularly thus , viz... 
When more is expended about the Funcrals of the deceaſed, with 
reſpe& had to his Eſtate and degree, than is meet and fie 3 when 
Executors pay Legacies in money, or aflent to Legacies given in 
other things, before the Debts are paid, not reſerving {ufhcienit co 
pay the Debts alſo > when the Debts are not paid in that order and 
manner as the Law requires, but payment is made of that firſt, 
which ſhould be paid Jaſt, when there is net ſufficient to pay allz 
when the Executor gives a-Releake of a- Debt or Duty Yuei to:the 
deceaſed before! his Receipt thereof 3 when he 'releafes an Agjon | 
whereby he might recover the deceaſed's Goods, or the valuethere- 
of. when he ſells the deceaſed's Goods much under value, fpecially 
if in a fraudulent way, as, to his. near friends, to his own uſe, or 
to- have money under hand, or the like. * But be the Appreiſe- 
ment what it will, and let the Teſiator- fe} what he will, he 
ſhall ſtand chargeable-to the beſt and» ugmolt value rowardsthe 
Creditors; but a Sheriffs ſale of the Teſtators Goods upon an 
Execution at an under-valuc, is no waſte inthe Executor. 4 
an Executor upon a Bond of Two hundred pound, forfeited for 
194-payment ot: One hundred pound, accept the principal, or 
Coſt, or Damage, andgive a Releaſe or Acquittance of the whole 
forfeited Bond;' or of 'all'AGions, er'upen Record acknowledge 
ſatisfa&tion upon Jadgment had, this ſhall be a: Devaftavie 'or 
waſting of fo tnuch as the penal fam is more- than is reccived by 
him, and (ſo far his own Goods ftand liable to-Creditors not: ſa« 
tified, * And fodoubtlefs it is, it he do but give up the Bond, 
having no Judgment upon it, though he neither-make-a- Releafe, 
nor acknowledge fatisfa@ion. + Fhe Law is the ſatne in'Caſe of-rev 
leating of Trefpaſſes, or ether cauſes of Action : 'As if one take 
away Goods fromthe Teftator or-his Executor; and he giveaRe- 
leaſe, this-isa Waſte, and makes his own Goods liable:-Yet-on the 
other-fide, ib an Executor by payment of Two handred and forty 
pound, orthercabouts; get in a forfeited Bond of Five hundred 
pound, it-{hall be an Adminiſtration- but of Two: hundred-'and 
forty pcund, or of no more than-he-really paid. * Alſo the'Exe- 
ecutars yesbal Agreement-to require or ſur torno more, or his giving, 
X p a 
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2 Receipt for. ſo much. as he hath received, ' or delivering of the 
Bond into ;a Friends hands; oz into a Court of Equity by way of 
Security. to the Debtor that he ſhall nat. be ſued tor more, is no 
Devaſiation.or Waſte, ſince that the reft in Law fiill remains as due 
and: fable, &. And upon the Ifſue of plexe Adminjftravit , the 
Jury is to find whether' the Executor hath Aﬀets ox not, and 
not whether a; Devaltation} for:that mauſt come in by the Sherifls 
Retutn upon the Fieri Facius. - * Again, the Executors ſubmit- 
ting to Arbitrement, matters of Debt or Duty due tothe Teftator, 
or touching his Goods taken away, is another way of diſcharging 
dangerous. to Executors; for if it happen..that. by the Arbitrators 
Award, the Treſpaſſers or Debtors be diſcharged without full Re- 


to the Creditors, becauſe it was their own: voluntary aQ to ſubmit 
to: Arbitrators. i Or if an Execcutor. allow a;: Writ to ſuffer 
Judgment to be had againſt him, upon a Writ which-is abarable, 
he ſhall not have allowance of that. but. this ſhall be Return'd as 
a. Devaſtavit. * - Yet where an Action of Debt was braught againſt 
an Executor.by Original, and he pleaded a Recovery in the Courc 
of 7. and thats/tra he had not Goods, of. the Teftatars; which 
Recovery was after the Teſte of the Original: But the: Defendane 
averring,. That he had not notice of -the Otiginal,' it -was held a 
good Plea. Butif an Executor be ſucd on an Obligatian,.and he 
pay.another Debt after-without Suit, having notice of ſuch Suic 
againl} him, it js a.Devaſtavit in that Exccutar (4) | 


It 3 a Deva ſtas 
vit ?n Execnters 
to pay an Tſur ts 
ous Bon; in 
Winchcomb an! 
the Bil-op of 
Wincheſter*s 
Caſe. Hob. 167. 
(8g) Ofhc. Bxcc. 
Pp. 245, 


(hb) Temp. Eljz: 
in Cal. int. Hank. 
ford & Meiford, 


wg bye the. reſt of the value will ſubject' the'Executors . 


(i) Offic. Exec. 
ubi 1 upra. 


(k) Brownl. Rep» 
part-2. in Cal, 
Lawry again 
A'dred and Ed, 
monds ; and as in 
10 Ed. 3.503. 8. 


(T1) More Cafe; 
$77. 4 es 


. For, the Exccutor of an} Obligar. paid .an uſarious-Contradt + 


or Bond, and,it was held a. Devaſtarst.. (2) Andit a.Judgment 
and. Execution be awarded again(i an Executor,. the Sheriff may 
not Return wlla bona bubet Teftatorisy but. he is. to Return-a De- 
paſtavits (3). Fox where . the Sheriff cannot .leyy..the Goads in 
the Defendant-Executors hands, he may. Return.;Deveſiaviti (4) 


(2) Hob. 167. -- 
Noy 7. 

XNoy's Rep. in 
Cate WV:ixhcomb C 
verſus Fulefon. 
(3) Cre. 1, Io2y 
(4) -Yelv. 219... 


Yea, if maney be, paid by an Execytor upanan uluriqusCantracs}. _ 


it; 15/4; Deyaftavig., And: it; was held by the Eord Hahord,; Thad 
if, ,an Excqutor pay a Bond made upon an uſurious. Chhtract,. it 
ſhall be a Devaſtavit or Wakte in the Exegutor, '- {tj 
- .3» Theſe, and the: like Ads are ſaid to be a DevHtovigor Wale 
ia the} xccutor ot: Admipiſirator 3 which bring diſcovered bgainfs 
him by.the Sheriffs Rectum wiltcharge him d44bon is:Praprigntar.(o 
much a3 he hath fo mi{-adminittted.z :inſormnugh; that any Crediton 
may charge himfor the Debe due thhim from: the: Teſtator,_as for 


' (1)Brawokparets.. 


Cafes in Laws 


hjs own proper Debt, aud for ſo much Execntion: ſhall be; made - 


againſt him. ppon.his;own Body, Lands. and (Goods. ;; Yeay,.the 
Husband ſhalthe obarged ip.aDepaftavie forahs WalicofihimElfor 
js Wite, where ſhe ian Baecutrians whillt!theyhoth lies: bub 


tex hcx death.ig maybe ntheppiſee! And, adgur-theHugbang Niathy 


DOI - 


216. 2 part. 811 make«his own Gopdshable'for ſatisfation' for the Wiſte;” 


4 
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ny | not any Aſſets, -yer he-fhalÞbe charg?d of his: ownproper Goods 
(5) Mich r2 Jae. 'for the 'Deveſtayit of "his Wite betore:the Coverture. {(5) Yea, and 
BR1'Y if a void Adminiftration:happento be committed, and the'Admi- 
Rul. Kep -niftrator -waſte the Goods, and then Adminiſtration be committed 
to another ; In this Caſe the former Adminiſtrator may bechazged 
by the Creditors'for the waſte done his time. -But'if an Exe- 
_ cutor-pay'a'Debt due upon a3prefent Qbligation,: it is nd Devaſta- 
(6) More. Cafe, *2it, 'though there be at thefſame time a Statute .or Recognizance 
201 by, verſ. brokenifor x»;-pertormance of Covenants. (6) : | 
. o hy} TP If one be- bound in an Oblipation which is uſarious, the Bond 
%jtice in Winch- is void betwixt the parties ; And therefore it ſuch an Obligor 
Bilep Vin- make his Executors, -and-dieth, -and his 'Executors pay. fuch 
cheſters and Þ.l- -nſaxions Bond; /the' other Creditors way thew: this matter , and 
Vob69) 2Mmake a: Devdſhavir of its (9) 3 i nn 
4. But fotan'Executor or Admimfirator; withoutfraud, 'to ſell 
the Goods of the deceaſed. under value, eſpecially where 'more 
cannot conveniently be made of them, is no waſte, Nor ſhall one 
Executor or 'Adminiſitator be:tharged-for the waſte done by an- 
| Other ; 'fox where there are many: joynt-Execators, if only one of 
. Cm) Dyer 135. themm-doth-commit: the Waſte, ' he alone ſhall ſuffer for-ic. *® So. 
ei, & 1E Executoror- Adminiſtrator committing waſte-in- the Gift or 
- Dyer 210- Dr. & Sale of 'atiy:of 'the Goods of the 'DefanG, 'thall anſwer it alone, 
$29.5 4. and nothe to'whom the Goods arc ſo given'or ſold; yetthe Exe- 
 «4in Ceſ-inter cutor or Adminiſtrator-of ſuch an Executor or Adminiſtrator, ſhall 
walty of. tet notbe queſtiond for' it after his death. iAlfoi'an-Executor or Ad- 
Temp, El. and in tminifirator/ may lawfully fell or cobvert the deceaſeds-Goods to 
1. He. his owniuſe, ſo as he convert'the thoney. thereof tothe diceaſed's 
jord. Term: El'& uſe in- payment of Debts, or the like, and pay1{o'muchot his own 
327. Kew. Rep. Money as the Goods-ſo converteditohis ule ate worth'; and this 
gk 5 £1.D;. Oal-not be imputed to himias a Waſte. Yea, he maydell any ſpe- 
210.5. TheWjir Clal Lepacy-that s'bequeathed; and'even this ſhall bens Waſte ini 
h, Bk. 4 him, —_— Be a -wrong to' the: Legatee, ' in'cafe thete/be'Aﬀetrs 
"e aſter only. , a ein e : | — 
P. 4.5. Rot, to. pay Debts beſides : : Bit 'when he hath chouph to pay all the 
«+6 ke: = DebtsandLegacies, -then-he may difpoſe of the whole Eftate how 


} 7 
- 


Offic. Ex. p. 252. he pleaſe, without any prejudice 'to himſclt or others. ' * And. 


©; Any hs wg 'note, Thar: the - waſting 'Exegutor (doth not incur- —_ , or 


utrther 
than ithe value of the Teſtators Goods” fo waſted or miſ-admini- 
fired doth amount unto. An (Action of Debr 'was brought ageink 
-two :Exccutors 3 -one ''appeared and contefſed the "Aion, the 
other made default” and Judgtnent 'was given to' recover 46" boitis 
Teftathris in both their hands 3 whereupon'a Scire: Fackis Hflued. 
The Sheriff returned'Nibily 'burbe'iwho indde default Had 'waRtdd 


Vid. 4 ElzDyer cheiGoods, 'upotr which'a” Seire' Feet ſued againſt Hitn whb/had 


waſlc#-theGvods; and upon Return of the'Sejre.Fee3, Execution 
was 
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was awarded, of his own proper Goods: only, without his Co- 
executor. Alſo the affent to a Legacy only of one where there be 
more Executors is good, albeit there be not enough beſides to pay 
the Debts, over and above the Legacies given away by affent; 
and yet: this affent of his ſhall not prejudice the other Co-execu- C1) Pe 219. 
tors in a Deveſtavit. (1) | on Dod. 4. 
5. If the Executor confeſs he hath Aſſets, ſuppoſing the Exe- 
cutor to be Defendant, then may the Sheriff: Return a Pevaſtavir, 
© If thecauſe of Action be againſt Executors or Adminifrators,. fe) BRO 
the Judgment is to recover. the Debt and Damages of the Te- M»gun. vere 
ftators Goods, if the Execntor hath ſo much in his hands 3 and _— Sack 
if he hath not; then the Damages (as was formerly ſhewn)) of ; 
the Executors or Adminiſtrators own Goods, And'if the Sheriff 
upon a Seire Facias Return a Devaſtavit, then aF teri Facias or Ele* 
git may be ſued out to levy the Debt and Damages of the Exe- 
cators or Adminiftrators proper Goods. And it the Execator - 
plead, That he never-was  Executor nor Adminiſtred as Executor, 
and it be found againſt-him, that he had Adminiſtred but one 
peny, the Judgment ſhall be to recover the- Debt and Damages 
of the Executors own» Goods. And in a Caſe of Debt brought (p) Brownl.Reps - 
upon a Record; the Execution ſhall be brought where the Recor NE we, 
remains, ? Trin- 44 Eliz, 
6-Judgment was given againſt B.in a Debt of One handred pound © _ ; 
in C. B. Aﬀer the ſaid Jidgment he entered into a Statute to F, AE" 5-Re 
$: and died Inteftate 3 his 'Wife takes Letters of Adminiftration,. /s's Caſe. Yetve.. 
and removes the Record of the ſaid Debt recovered againſt her . 
Husband into. B. R. by Erronrz depending the Sute,' ſhe' pays the 
Debt due upon the Statute'to FS. Afterwards the former Judg- 
ment is affirmed, On a Scire Facias againft the Adminiſtratrix to » 
have Execution, ſhe-pleaded payment of the ſaid Statnte; beyond 
which ſhe had- not' Aﬀets. Upon this the Juſtices'of the! Kings. . 
Bench were divided, viz. Popham-and Gandy againſt Ferer and 
Telverton. It was referred to the Opinion of'the other Jultices 3. 
they joyned in. Opinion with Feiner and Yelverton, and judged it - 
a-good Plea; .and:that the-paying of the: Statute was no! Devaſta-" 
Tit 3 for at the time! of the Execution: of / the! Statute: thee could” 
not -plead-the- Judgment of C. B. it being then doubcful, whe-! 
ther it. wonld be affirmed or-not 5 herds 


| re- no-default m-the' 
Wife-Adminiftratrix- in paying and diſcharging the 'Statute3 for : 
ſhe could not. have ans Awudita Dnerela, nor any other Remedy 
to be. freed from payment of the Statute, at thx time of the Exccu-. 
tion thereof. = 04 | | 
If Executors upenthe reccipt of the principal money and inte- 
relt, difcharge'a- penal Bend; the moncy they receive ſhall be bs os (2) Croo. 3. 49059 
and the diſcharge of 'the Bond yithout-ceceipt of the penal rc ——— — 


dae 
fall be no Devaſtavite (2). The-. 


Py ell. OD 


— 
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(3) Mich.4o Eli. 
C. By E veling & 
Lereſon's Caſe, 
Guldddr. 115+ 


(4) Tris.rs Cir. 


B R. King & 
Halron's Caſe. 
Croo..1 Par. 438 


C5) Hob. 266. 


(6) 7 H.7. ner 
Vaviſor Jufiice. 


.. jThe Queen was indebted. ro 4. in 1c01. tor Goods delivered 
.into the. Tower : For ;which money A. took a Debenture- from 


the Queen in the, name of 'F. $. and afterwards made B. his Exe- 
.cutor, and died. B. procured F.S. to relcale and ſurrender the for- 
mer Dcbenture to the Queen, ard took a new Debenture from the 
Queen for the ſaid hundred pound to himſclf. It was held, That 
this: was no; Devaſtavit in the hands of B, the Exccutor : Byt it had 
becn otherwiſe, if: the fixſt Debenture -had been taken in A. his 
own-name 3 for then it had beena Devaſtavis by the Fxecutor. (3) 

If a-woman, Adminiliratrix to her Husband deceaſed, doth 
waſte his Goods, and take 8nother to Husband, it isa Devaſtavit in 
him and her : For ina Caſe of. Debt againſt Husband and Wie, 


-Adminiſiratrix of her. former  Husband , where: Judgment was 


againſt them 3; And upon a Fieri facias the Sheriff Returned Nuke 
bona whereupon anether Fieri facias was Awarded againſt them, 
with a Clauſe in the Wric, Thatif it be found, that the Husband 
and Wife Devaſtarwnt bona , twnc fieri faciat , &rc The Sheriff 
Returned, That they had not in theix hands any Goods of the In- 


' teſtates3.but that the Wife, being Adminiſtratrix to her firſt Hus- 


band, had Goods of the Intcllates, and had waſted them : And 
whether they had waſtcd them according to the Writ,"the Jury 
referred it to the Court. The Court held, That it was a Devaſt a- 
vit, and that the Return of 'the. Sheriff was good enough. It was 
adjudged for the Plaintiff. (4) ; 1 | : 

If one that is Executor:itor a certain time only, commit a De- 
vaftavit, or waſte the Teltators Goods 3 ©. What remedy or xc- 
licf for the Creditor after the time js-expired. (5): -. + 

1f there be two ſeveral Recoveries of Debts againſt Executors, 
the firſt Recovery myſt be firſt paid, and have the-firt Execution: 
For if the Exccutors do pay. the laſt Recoverer before they have 
the 6ſt, there not being Aﬀets- to -fatisfie both,- a Devaſtavit ſhall 
be Return'd againſt them, aud: they ſhall be' charged to pay' the 
ſaid Dcht with their own proper Goods. (6) - | + 

I. brought Debt againſt R, as Executor, and had Judgment 
de bonis Teſtatoris, and a Fieri fac. was awardcd,, the Sheriff Re- 
turns Nl bots, upon which the Plaintiff ſurmiſes, That the 
Defendant had waſted the Goods, and prays a 'Scire fac. :againſt| 
him, to ſhew cauſe why he ſhould not have.Execution de bonis 
Propris 3 .and it was awarded, 'that he ſhould have no ſuch Execcu- 
tion, until the Sheriff did Return a Devaſtayit. Yet the 9 H. 7. 
Executors 9. An Exccutor pleads, plexe Adminiftravit., which 1s 
found againſi him, and there a ſpecial Fieri fac. of the goods of 
the deceaſed; and if it can appear, , That they,are waſted, then de 
bonis proprijs, and ſo it was adjudged.'.. But there. was.found by 
the verdic, that he, had Aſſts,: but here it doth not appear mo ” 


ſ—— 
—_— 
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had Aſſets or not 3 ſothere 15 2 divcrhite-berween the Caſes, Allo 
by the Devaſtavit the Judgment ſhall be altered (that Execution 
hall be de bonts Propriis ) which cannot be without a Return of the 
Sheriff. | , 

Gaudy Juſtice held, That in an AGiions of Debt againſt an 
Executor, it-was no Pleafor him to plead a Statute-ſtaple made 
by his: Teſtator in his life-time, above which he hath nothing : 
His: Reaſon was, For that if the Tecftator were bourd ina Stature 
to perform Covenants, which are not yet broken, and polibly 
will never be broken, and yet ſhould never therefore be compell'd 
to pay Debts, it would be a great inconvenience : And yet on the 
other part, hefaid it would be a greater mifchief 3 for that if after 
the Executors payment of the: Debt, the Statute ſhonld be bro- 
ken, he would be chargeable by a Deveſtuvit of his own proper 
Goods, the which would be a greater inconvenience. (1) 

Although a woman, who is Executrix to her Husband, marry 
with his Debtor, yet if ſhe out-live him, it will be no Devaſtavit 
in her, for ſhe may then have her Action againſt his Execcutor, as 
in Croſman and Read's Caſe; which was this, F. $. made his 
Wife his Executrix, and died : F. D. being then indebted to the 
Teltator in 10041. upon a ſimple Contra, the Wife-Executiix 
took to Hasband the (aid Debtor F. D. who made his Exccutor, 
and died. Whereupon 4. Creditor of F. $. brought an Action 
of. Debt againſt the Wife-Executrix of F.S, And upon the plead- 
ing, the Queſtion was, If by the intermarriage of the Wife with 
her Teftators Debtor; the ſame were a Devaſtzvit or not ? and, If 
the ſaid 100 1. ſhould be Aſſets in her hands? It was the Opinion 
of the whole Court, That it -was no Devaſtavitnor Aſſets; for 
the Woman may have an Adion - againſt the Executor of 
F-D- (2) © T 

If a man poſſeſſed of a Term of years, deviſe it to another, 
and the Deviſors Executor or Adminiſtrator;: before his affenc to 
the Deviſe, doth commit Waſte_on the Land in Leaſe: In this 


Caſe he may be charged with, and ſued for this Waſte by bim in 


Reverfion : But if the Executor die, his Executor ſhall not be 
charged therewith z/ for it is a petſonal wrong that dieth with the 
neton- (3) wh 7 : 


On'the Covenant of a Teftator, upon a Leaſe'for years, made” 


for the-quiet/ enjoyment of the Land leaſed, an Aﬀion'of Cove- 


Caſe Williams 
24inf} Roberts. 
Noz. | 


(r) Hill. 43 Eliz. 
C. B. Woodcock 

& Herne®s Caſe, 
Goldsbr. 142. 


(2)Mich.zr Elizs 
B. R. Croſman & 
Rea#s Caſe, 
Leon, 320, 


(3) Corg.12, 
Cos 8.94». 


nant was brought againſt an Executor for a diſturbance after the 


Teſtators death, who gavedivers Legacies by his Will, which the 
| Executor paid before any Covenant broken. | The Queſtion was, 
Whether the Executor ought to have torborn the payment of the 
Legacies till the end of- the Tarm, cor 'till the Covenant was bro- 
ken? and for doing otherwiſe, _ hether he were tobe charged, de 
© bonis 
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bonis Propriis, as for a Devaſtavit? or, Whether he had done well 
in what he had done, by paying the Legacies before &'c. The 
Caſe was not adjudged but it was agreed, That had the Cove- 
pant been broken before the Legacics were paid, it had been a 
4 %0 Devaſtavit in the Executor. (4) 
A new or later Exccutor may have an Action againſt aformer 
Execcutor, for a Devaſtaviz, or walting the Teſtators Goods. by a 
fraudulent or undervaluing fale thereof by Covin, but not againfÞ 
(5 Hub. 266, the Vendee. (5) 
A Releaſe made by Exccutors, after they come of fall age, to- 
an Adminifirator dxrante minori etate, may be a Devaſtavit of the 
(6) Mich-27 Eli. Goods.of the Teſtator 3. and a Devaſtavit may. be of EOpighough: 


CB. Rw'ly%s 
Caſe "Gedbair 29. they, be not ow] in.poſſcfiion. (6) 


—" 


CHAP. XXVII 


Of the Executors power in Sale f Lands. denifed to be: 
fold. 


I. The A s Deaiſe, that he] Pxecttor ſhall PY 
tbe Land; and a Deviſe of the Land to the Executors to be ſold. 
2. The profits of Land deviſed tobe ſold, are nos Aſſits in, the Exe>- 
cators hands for @ time. before ſuch ſale. | ) 
3+ In what Caſe the Heir may, or may.,not-, entex #p04 unſeld - 
Lands deviſed jo be ſold. 
4+ Execntors agcepting, may- withcut others refuſin ng, woke a good: 
Sale of . Lads deviſed to be ſold. 
Fe _— what Caſe ſurviving Execttors Carnos ſell Lands deviſed ta; 
& e fold. ,  -!, CY 4 37 T8 
| 6 Gees in HO pertinent tothe premiſe Is 


I. Here Land is by will appointed tobe f1a; neither the - 
yY money raiſed, northe profits, ſhall be accounted as any.” 
er) Stat, 21 8.8 Of the Tcftators Goods, os, Chattels. * And: when- a; man-de- 
cap-$ vifeth, that his Executors ſhall ſell the Land, there the-Land in 
(b) Perk.tit./De- the. mean tire, defcends to. the Heir 3, * aud until - the Sale be 
—_ fol. 194» made, the Heir may .enter-and take the pratits. . © -But when the 
©) wbid. & Broo, Land is Deviſed to his Executors to. be ſold, there the Deviſe 
fn 1 _ taketh away the Deſcent, and veſteth the State of the Land in-the 
| Executos,. and- they- may enter and take the profits, and make- 
(4) Kelw. Rep, fale according to.the Deviſe *% Allo. when. a- man deviſcth | his -. 
Bs *s i&. Land tq be ſold by.his Executors, it-is all oneas if. he, had deviſed.. 
1 his 'Land to:bis Executors to be fold; becauſe bg then, _ 
eviſe; 
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deviſeth the Land whereby he breaketh the Deſcent. And if one 
deviſe his Lands to his Executors for payment of his Debts,and un» 
til they be paid : By this Deviſe the Executors have but a Chat- 
eel, and an uncertain intereſt, and ſhall hold it till the Debts be 
paid, and no longer. (1) 

2. It a Teſtator doth appoint by his Will, his Executors to 
make ſale of certain Lands for the uſe and behoof of the ſaid Tc 
ſtator, and the Lands after. the Teſtators deceaſe happen to re- 
wain ſome time unſold, the profits thereot in the {aid time before 
ſach ſale made (hall not be Aﬀets in the Executors hands, unleſs 
the Teitator did deviſe, That. the mean profits till the fale ſhould 
be Afets in their hands for otherwiſe they ſhall not be ſo, though (c) Cok. Irft.t3b, 
the Executors, in this Caſe, have no eſtate or intereſt in the Land, 75% tv.z. cap. 
but only. a bare and naked power and authority. * 5. S:Qt. 383. 

3- But if: the Executors having power to ſell rhe Land of the 
Tecliator, defer the ſale thereof atter the offer of a reaſonable 
Price, converting the profits thereof to their own ule, the Heir 
may lawfully enter to the Land, and put out the Exccutors, * if (f) Dyer fol.z11, 


(1) Co.on Li-. 42. 


they have no further authority or intereſt than only -to (ell the p1.Fv.r£%c. 


Land, and diſtribute the moneyzfor then the Frank-Tenement doth 
deſcend to the Heir, and che  Executors are bound to per- G@) Kelw. ubi 
form the Deviſe in convenicnt time: Bnt if the money for the _ 
(ame be wo be diftributed 'i# pios Vſus, then the Frank-Tenement 
i5in the Exccutors, after the death of the Teſtator, and not-in the 
Heir. * So that in ſuch Caſe he may not enter, as in the former, () Ibid. Kelw, 
Yea, if Lands deviſed to be ſold, be not accordingly fo doneby the 
Executors, the Law will then enforce! them to (ell the Lands fo 
ſoon as they can, becauſe the mean profits, in that Caſe, taken be- 
fore (ale, arenot Aſſets to charge the Executors as compellable to 
pay Debts of the ſame: But it a man deviſe, that his Executors 
ſhall ſell his Land, there they may fell it at any time, for that they 
bave but a bare and naked power, and no profit. 

4. If many Executors. be named in a Will, wherein power is 
given to thern to ſell Land for any purpoſe 3 and ſome of theſe 
Executors refuſe the Executorſhip : In this Caſe, the other Exe- 
cutors who ſtand to the Will, may diſpoſe and fell the Land, with- 
out the conſent of the other who ſo refuſed the Executorſhip. | 
i But note, That an Execators Executor cannot” ſell the Land Sar ang 
of the firſt Teftator (who by his Will gave' power to his Execu- 3. au. 4 ws 
tor to ſell the fame) unleſs there be a Co-extcutor lurviving. 

5. Although the ſurviving Execator may ſell the Land which 
a Teftator doth bequeath to his Executors to be fold, becauſe 
as the State, ſo: the Truſt : ſhall. ſarvive 3 yet in caſe the Execu- 
tors-in that part of the Will impowering them” to (4, be par 
ticularly named, cach by his particular name, and one of them 

Eca2' | refuſe 
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Y: ) Coke Inft. 
_ 2. C. 0. Sets 
169, 


Mich, to Car. in 
Chancery. Howel 
verl, Barnes. 


Cro. Rep. 


Tr. 27 B,8. Are 


Se. Rep.C al. Jo. 


ca vip. Lee. 


refuſe and die before: ſale made, then the Survivazs cannot fell 
the ſame, * becauſe the wards of the Teſtator ( one of the 
Executors rcfufing or being dead) cannot be fatisficd, unleſs the 
Teftator'expreſs in his Will a power to the Survivor or Survi- 
vorsof them, or to ſuch or ſo many of them as take upon them 
the Probate of the Will; without which words (the Executors 
being particularly namcd) it is otherwiſe: But if the Land to 
be (old be left to his Executors generally , not particularizing 
their names, then ſale made by ſome of them only, in this Caſe 
is good for that now by the Statute of 21 H. $. cap. 4 it is 
provided, That where Lands be Willed tobe ſold by Execators, 
though part of them refuſe, yet the rel1due may fell. But-here 
note, That they may not ſel] co him that ſo refuſed, becauſe he is 
yet a party, and privy to the Laſt-Will, and remains an Executor 
{till {o long as any C&-executor lives. For it was the Opinion 
of the, &&c. Here not unaptly mention may be made of Howe!'s 
Caſe againſt Barnes,upon a Suit in Chancery : The Caſe was agreed 
by the Council of both parties, and referr'd to Juſtice Croke, Foxes, 
Berkley, to conhider and rertific their Opinions. The Caſe was, 
F. B, ſciſed of Land. in Fee, devifeth it: to his Wite for her life, 
and afterwards orders the fame te be ſold by hia Execators bere uu- 
dernamed, and the moneys thereof coming to be divided\ amongft his 
Nepbews. And of the ſaid Will made'W.C. and R. Chis Exe- 
cutors. JF. C. dies, the Wife is yet alive; Two Queſtions were 
made, 1. Whether the (aid IF. C..and R. C. had an intereſs by 
this Deviſe, or but an authority ?' 2. Whether the ſurviving Exe- 
cutor hath any authority to (ell? They all reſolved, That they 
have not any intereſt by the Deviſe, but only an authority. Se- 
condly, That the ſurviving Executor, natwithflanding the death 
of his Companion, may {c11 : Ard fo they: certifed their opinions, 
But whether they might ſell the Reverſron mmmediately, or. ought 
co ſtay until the death ofthe Fewe, was 2 doubt. Vid. 30 H. 8. Br. 
Deviſe 31. 9 Ed..3: 16. Cok Lit. 112,113,136» 181. 8. 4, 26. 
6. Note, That by the Opinion of. the Jultices, it a man :makes 
his Laſt-Will, and Wills that his Executors ſhall ſell his Land, and 
Deviſes. his Land to his Executors- to be ſold, and one of the 
Executors refuſe the Admigifiration of, the Teliatozs:Goods: be- 
fore the. Ordinary, the; other Execators gapnot (ell the ſaid Land 
to the Executor ſo rcfuling the Adminitration, by.the Statute of 
21 H.$. cap.4, For that Exccutor, notwithſtanding ſuch his rc- 
fyſal; is (till a party, and privy.tothe ſaid Feſtament, and is-.one of 
the Executozs at his pleaſure. | 
It was adjudged in B KR. between Vincent and Lee, where a man : 


It. 25 ElicVire —_—_ Sans in Law. ſhould ſcll the Reverſian of his Land, 


aJoo-B.tg. n.291, 


withous mentioning their particular natves 3: if. ſome of them dic, . 
thas the others may fell. | Upon. 


CE ee eee HE EE hems 
= 


in Poſſeſſion,” and of otter Lands in Reverſion, upon an Eſtate Tr. o Hill.35 EL. 
for lite, deviſerh by his Will-in -writing , That his Executors —— 
ſhould have all his Lavids Free and Cuftomary In D. for Ten Tornſend verC. 
years, to perform his VVill, and the'Will of his Father, with the ma er np 


Lands there to fatisfhe the words, 'and it was not his intent to 

paſs it, becauſe there were not any profits 'to be_ taken thereby, 

2. The (ale by the two. ſarvivieg Executors is not' good, for ic 

ought to have been by all, or: by -one -of them only. But the 

Court reſolved to the contrary inboth 3 wherefore it was adjudged 

accordingly. | | 4 ; 
The ſame Caſe is reported by Anderſon, thusz viz. F.T. ona rag 

brought Eje#iore Firme' againlt F. W. 'and/ others. The *De- Wate's Caſe. ans . 

fendants ' pleaded , Non culp/” whereupon ſpecial Verdict 'was ws CONE 

given ;'|the which in effed: was, That- one $mith being feiſed 

of twenty :Acxes of ' Land, made a Leaſe thereof to one for Life ; 

and being alſo ſciſed: of fixty 'other Acres, made his Will in 

manner following ;- viz. I will and charge my Executors, and 

every of / them , to frlfil my 'Fathers' Will, and this my Laſt-IWill; 

(in which were divers Legacies: br confideration tyheredf I give 

all my Lands and Tenements to: my Execators, end they 19 take the 

profits thereof by the ſpace of Ten years; and theſe Tei years 

ended, I will the-ſame to be ſold by my ſaid Executors, or by one 

of them. And made three Executors and died; after the TE 

nant for life died, one of the Executors died alſo.. The two 

. Executors- enter on the ſixty Acres, and receive the profits -. 

' thereof for Ten years, but entered. not. on the twenty: Acres; 

but after. the Ten years ended, the ſurviving Executors ſold the 

twenty Acres to F. H. who entercd , and JIcalcd the fame, 

whereon the Action is brought. It was-faid, That the Execu- 

tors did not fetl3 but it .was adjudged, that the ſurviving Exe- 

cutors might ſell: For it appeared, that the intention of. the Te- 

ſfiator was, That the Land (ſhould be fald for the performance 

of his Will, which the ſurviving Exccutors might execute, and : 

conſequently .do what the Tcftator . appointed- in order there- . 

unto. | 

B. brought Treaſpaſs againſt -C. and upon the General Ifſue, Fubkang Elke, 

this matteravas found : T. was ſeized of a Mannor, whercof the and Sir.R. Greene... 

place where, &x. was parcel in his Demeſa as of. Fee, and wm TÞ ka. TY 
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Will deviſed the lame to his four Executors z and further Willed, 


"That his ſaid Executors ſhould ſell the fame to S. for the pay- 
; ment of his Debts, it the ſaid $. would 'pay-for it 100 /. at ſuch 


a day, and diced, S. did not pay the money at the day. One of 


the Executors refuſed Adminiſtration of the Will : The other 
. three entered-into the Land, and (old it to the Defendant for: (o 
much as gt could. be ſold, and inconvenient time. It was moved, 
"That the ſale was not good; for they have not their authority as 
'Exccutors, but as -Deviſees, and then when one refuſeth., the 


other cannot 'ſell, by 21 H. 3. Ceftui que uſe, Wills, That his Ex- 
ecutors ſhall Alien his Land, and dieth; although the Executors 


refuſe the Adminiſtration, yet they may Alien the Land, 19 H.8. 


11. 15 H.7-12.. Egerton Solicitor argued, That the (ale is good by 


.the: Common Law, and alſo by the Stat: 49 Ed. 3.16, 17. devile, 


that his Executors- ſhall ſell his -Land,;and. dicth, and 'one of the 
'Executors dicth, another:-rcfuſeth, 'the third may ſell well enough, 
and ſuch ſale is good. See Br. Deviſe 31. 3 H. 8. 39 Ed. 3. 
Br. -Aſſize 356. And -he'put a difference, where an authority is 
giyen to many by, aye Deed, thexe all ought'to joyn'z contrary, 
where the authority is given by.Will: And it all|the Executors 


ſeverally ſell the Lands to feveral perſons, ſuch falewhich is mo 


beneficial for the Teſtator, ſhall ſtand and take cffe& : And: here 
it is found by Verdi, That, one of the Executors Recuſavit ons 
Teſtamenti, ergo, he refuſed to take by ithe Deviſe,. for it was de- 
viſed unto him, to the intent. to ſell:3 therefore if he refuſeth to 
{cl1, hedoth rctuſe co take, and-(o it is not neceſſary that hewho 
rcfuſeth, joyn in the ſale ; And although we are not within-cthe 
expreſs words: of the. Statute, yet we are within the ſenſe and 
meaning of it. And afterwards it was adjudged, That the Con- 


aft . , . 
-$45jon, for the manner of it, was good. , +. *5 
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Of Debts , Legacies,” and Mortuaries, and the Executors: 
method'in the payment thereof. ; 


- I Debts to be paid before Legacies 3 fo alſa are Covetants bro« 
hens | Oy —_ 

2. The FExecutor may pay himſelf firſt, how ta be underſlood. | 
3. What Debts to the Crown, ſhall. have priority of payment be- 
-' efore Debts to #be Subject, © © p 
4+ Fnd nientLapin Record 4s Be ſarufitf next after the Debts due: 
OTIS. : __.. - -+ 1. ...+.;. 
5+ Next after Judgments vpou Record, Debts by Statutes or Re - 

cognizances, are” payable before meer perſonal Debts." 
6. After Statutes and Recopnizancer, Debts due by Obligations :. 


or penal or ſingle Bills are to bave the next precedency in pay- : 
ment. | 6; Jen) 1 ISL | 
7. Debts upon Specialties, Bonds ang Bills, are #9 be ſatisfied * 
befiye Debts upon ta ſimple Contratt. © © - "= | | 
$. After Obligations, Debts'due pon ſimple Bills, Merchants - 
Booke,'' #nd other Specidltits are to be paid _ 
9+ Touching- Debts due for Rents #pou 'Leaſes;' what the Law in : 


—_— t. F | :- 
-10.- Debis for Servants wages payable before Ligacies.- | 
'T1. Covin' in'' an 'Executors payments fhall* at prejudice 'a Cie--- 

ditbre . 5G RR — 
12. Mortuary, what it is when, where, bow much, and in what : 

eaſy: plably '2 {2 # 75-6 1 20:4 07. 27 
13. Lawt Caſes relating tothif fubjecs oo OO 

VI 03 I SS FIENTE &1 E310) 373k dh. TT 9 1 29 A RR 
x« A; ELithe Debtsmuſtbe'paid;before any Legacies bepaid or 

—_"{£Xidelivered, and if there bl not enough (over and above © 
the Legacies) to pay all the debts, then and in that Caſeany thing + 
given by. way of Legacy, may be -ſold for payment of the'Debts 3, 
and 'in fach Calei the Legataries:muſt be' content'ts loſe their [-e2 - 
gacics. But the payment -of-Legacies' m- fpecie by an Executor; 
who hath” not- Aſſets 'left to make ſetisfaction for) a Covenant*'{,\ p.r 1s 
made by his Teftater, and broken afterwards, is no Devaſtavit ; for the Defendany ++ 
Otherwiſe,” if the Covenant be- broken when'the Legacies were [int _ 
paid.. (1) For Covenants are- to be accounted of -as-Debts: (2) Styles Rep. © 
In 4{udh Cafe therefore; Legacies -ought-to be paid: conditionally+ "Apna pope | 
viz. To bercftored, if;'the Covenant ould be broken; - It was. Hob- £463, 397+ :- 
thitm and Sharps Cale, 38 Kite, (52-3 '-* 1" heli 
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(a): Plowd. in 
Caſ.'inter 104- 
ward & Darcy. 


(b) Co. Rep.lib. 
I5. tol.30. 


(Cc) L. Scimus. $. 


' In computatione. 


Cod. de jure De- 


liber. & C. Star. 


6, Sratuimus de 
Teſt. lib 3. Prov. 
Conſt. Cant. 

+ Hill. 12 Jac» 
B. R. Jack & 


Clark, Intratur. 


(d) Magn. Chart. 
Ce 18, 


Cc) M33 & 34 
"hy PE Lab 
"'Wallingham”s 
Caſe, 


& {) Ofic. Execs 


cap- 12.P+ 206 
Kc. : 


-9 E.6. Dyer $0. 
90 E. 4. 2Je 


© 2. In the firſt place, the Executor or the Adminiltrator, if he 


equal degree with the other debss , ſo-that an Execucor may al- 
low his own debt in prejudice of othwer-- like Credigers,: * if he 
. hath made an Inventory, and in cafe he be not Executor of his 


Bond or Specialty, then may-he not, tirftpay himſelf; unleſs there 


moneys pay the debts of- his Teliator, the Goods of; ſuch Teſta- 


be a Creditor to the deceaſyd,, ſhall br: preferred betore others; fo 
that he may dedud to fatisfie:himſ? :1t firſt, although other Cre- 
ditors loſe their whole debt thereby, ſpecially if his debt be in 


own wrong. * IVnderſiand this .elpecially,. when the debts are, of 
equal degree; for if the Teſtator be indebted to other men by:Sta- 
tute, Judgment or Recogaizance,. and to the Exccuter only by 


. 


be Goods ſufficient to pay both him and.them, . Bur by the Civil 
and Eccleſiaſtical Laws the Executax is i the lame caſe with other 


3 


like* Creditors. © Alſoif an Executor doth with,his o B proper 


tor are by the Common. Law chang'd as, for ſo much, and. be- 
come.the. Goods of .the Exccator, for per \ Brad. Pretium ſaccedit 


\ 


Fm toes Fer To trva hh a 
Trin. it Jac-B. R. Rot. 1100. Rol. Rep. 


3. If there be any Debt due.to the Crown, and the.King Com- 
mence, his Suit, for it before. any, other, man, can geta Judgment 
tor his Debt, he ſhall be ſatisfied before any cthery.;, neither is it in 
the elcion.of. the Executog to. prefer any. other Debe.dao.to: any 
Subje&. 4 So that if the Executor be ſued by any Subje&-:for 
any ſuch Debt, he. may. plead.in.Bar of.che Suit Thathis Fefia- 
tor died thus much ,in Debt co the King, ſhewing how, 8. and 
that he hath not Goods ſurmoumting the value of that Debt. * 
And it che Suit be not lo by way.of Adtien, as that che Executor 
hath a day in Court to plead, but be by way of ſuing, Execution, 
as upon Stat. Merchant or Staple,, then.is.the; ,Executor put to his 
Audits Dnerela, wherein he muſt ſet forth this matter : But this 
Priority ot paymentof. the, Kings Debe. before aty pther, is tp be. 1 
underſtood of ſuch of the Kings Debts only as.are of Record, and 
not 'of ſums of money due. to the King upon Wood-ſales, or 
ſales of his Minerals, for, which no, Specialty isigiyew,;or of 
AMEIemenes in,his Courts: Barpn,,or- Courts of his; Honours, 
which benot Courts of Regord, or of; Eines for:Copy-hold Eſtates 
there, ox of money upon theſale of Strays, within che Kings Ma-. 
nors: or Libertics,.or of foxteitures to the'Cxown of Debts by Con< 
trad, due to any Subject; by Out-lawry or Attainder, until Office 
thereupon found. * But of Fines and Amerxecments in the Kings 
Courts of: Record, there is no queſtion, but they axe: Debts of Re» 
cord. Alſo Executorsought to pay.Debts; upon Judgments, be- 
fore Debts upon Specialties, | ep 7 | 
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- 4. W hen-the King is atisficd, then muſt che Debts of the Sub= 


jc& be paid,'# if there be Goods of the deceaſed ſuthcient re- 


maining» and that in this order or method : Firſt, before other | 


perſonal Debts, whether they be due by Obligation, Bill, or other- 
wiſe, Judgments #nd Condctnnations are to be diſcharged 3 that 
is, the Dcbts due by Record, by any Judgment had againſt the 
deceaſed in any Judicial Proceeding in any Court of Record. * 
Nor-is it any Plea for a Creditor by Statute to fay, that his Statute 
was acknowledged before-the Judgment, and lo is more ancient ; 
for a Jadginent, though later, yet being more puilne, is to be 
preferred before a Statute in time precedent : But 'if this Judg- 
ment be ſatisfied, and is only kept on foot to wrong other Credi- 
tors, or if there be any Defeazance of the Judgment yet in force, 
then the Judgment will not avail to keep'oft other Creditors trom 
their Debts. i And here note, that between one Judgment and 
another had againſt the Teftator, precedency or piiority of time 1s 
not material, but he that firlt ſueth Execution (hall be preterrcd, 
and before any Execution ſued, it is at the eleQion of the Execu- 
tor to ſatishe which Judgment he will firſt, * And here ob- 
ſerve further, that this is to be underſtood of Judgments only 
againſt the Teſtator. and not of any againſt the Executor himſelt 


alſo, that what is ſaid of a Teftator, in caſe of an Executor im- 


mediate, is to be underſtood likewiſe of the Teſiators Teſtator in 
caſe of the Execcutorof an Executor. Again, the forcſaid reſpe& 
to Debt by Judgment, is not to be reſtrained or limited, only to 
the Four Courts at Weftminfter, but extends it ſelf to Judgmenc 
in all other Cour1s of Records, as in Cities and Towns Corporate, 
having Power'by Charter ' or Preſcription to hold Plea of Debe 
above Forty ſhillings 3 for though Execution cannot be there had 
of any other Goods than ſuch as are within the JuriſdiQion of that 
Court yet if the Record be removed into Chancery by a Certio- 
rari, and thence by Mittimus into one of the Benches, then Exe- 
cution may be had upon any Goods in any County of England. 
Notwithſtanding the premiſes, it is held, That the payment of a 
Debt upon Execution upon a Statute, by an Adminiſtrator, before 
a Debt due upon a Judgment, is no Devaſtavit. (1) 

Again, Debts upon Specialties muſt be paid before Debts up- 
on Contra&, ' and Debts upon Record muſt be paid before 
Debts upon Specialties. To which purpoſeis that Caſe reported, 
wherein it was held,' That the Debt of a-man condemn'd in Debt, 
and dying before Execution, it being a Dcbt upon Record, was 
to be paid before Debts upon Specialties : And that if the Exe- 
. Cutors be ſued upon the Obligation, they may plead a Recovery 
againſithem, which is not executed; which if they do not do, 


bac Judgment is given, and a_” a; againſt them _— 
F | the 
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27. « Broo Exec, 
85. 172. C9. $8, 
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Ny, 172, Dr. & 
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(26 Eliz. Dy. 8. 
vide Ci. 5. Pirt. 
Kerrijcn'y Cafe, 


(3) Vic. 32 Elize 
C. B. Pemberton 
& Bbarkam®s Caſe. 
& 43 Eliz. B. R. 
Bearblock & 
Reads Caſe. 
F:uch:d in Co. 
45 Pare in the 
Caſe of the Ware 
den and Commo- 
rrelty of Salers, 
(4) Co. 5. part. 
Harriſon's Caſe. 
(mMic.32 El17, 
zn C. B. Pember- 
ton and Barkam?s 
Caſe, & Co. 4» 
part. The Caſe of 
he Warden anl 

« ommonatiy of 
Cadlers. 


(i) Coke 5. gr. 
Sraman's Caſe. 
Execution azainit 
an Executor ujon 
& Sta:me.; & |, 
eas Cod, Qui-py- 
thores in pignore, 
WYAg. 13 EJ. 1. 


the firſt Judgment be executed, it is a Devaſtavir, and they ſhall 
anſwer de bonis Propriis. (2) Yea, the Executors of a deceaſed 
ought not only to pay a Debt upon a Recovery againſi their Te- 
ſtator 1n his life-time, before any Debts upon Specialties z but 
they muſt alſo (if therebe Aſſets) pay ſuch Debt upon Recovery, 
before a Recognizance, or Statute Merchant, or Staple, albeit 
alſo that the Recovery be ſubſequent in time unto the other ; And 
theretore the Caſe is, It a man be obliged ina Recognizance, or 
a Statute-Merchant, or Staple, and afterwards a Recovery is had 
apainſt him in an Action of Debt, and he'make his Exccutors and 
die, his Executors are bound by Law to pay the Debt upon the 
Recovery» though it be a later Debt, before the Debt due by Re- 
cognizance or Statute 3 becauſe although they are both Records, 


yet the Judgment in the Kings Court, upon Judicial Procceding, 


is the moſt notorious, and the more eminent in degree, than a. 
Statute or Recognizance taken in private by conſent of the pars. 
ties, and therefore ſhall be preferred before it. (3) Alſo a Judg- 
ment ina Cuurt of Record ſhall be paid before Statutes, which are. 
but private Records, as alſo before Recognizances acknowledged 
by aſſent of the parties. (4) Likewiſe a Debt upon or after a Re- 
covery, thovgh it be a latter Debt, ſhall be paid before a prece- 
dent Debt due by Recognizance or Statute 3. becauſe atthough they 
are both Records, yet the Judgment in the Kings Court, upon Ju- 
dicial Proceeding, is the moſt notorious and more eminent in de- 
gree than a Statnte or Recognizance taken in private by conſent of 
the parties,and therefore ſhall be preferred before it asaforcſaid. = 
5. In the next place, Dcbts due by Statutes or Recognizances. 
entered into by the deceaſed are to be fatisfied ; for the debt due 
npon Statute-Merchant and Recognizance is to be diſcharged (if: - 
there be Aﬀets) before any perſonal Debt, * for that by vir- 
tue of the Recognizance, not only the perſon of the Debtor is ob-- 
liged, but alſo aftcr the expiration of the day of payment, the.. 
moveable Goods of the Dcbtor may be apprehended, and fold- 
for ſatisfaion of the Debt. * Here note, that a Statute and-Re-- 
cognizance ſtanding in equal degree, it isat the ExecutorseleQion . 
to give precedency to which he will 3 neither is it material which: 
of ther was firſt or laft, nor between one Statute and another 
doth the time or antiquity give any. advantage as touching the. 
Goods, though touching the Lands of the Conufor it doth 3 .but- 
as for his Goods in the hands of the Executor, who firft ſeizeth. 
them by his Execution, ſhall have the preferment 3 and before (u-. 
ing of. Execution, the Executor may give precedency to whom-he. 
will, and may, if he pleaſe, fatisfic the Recognizance before the Sta- 
tute, af leaſt, if he do it before Exccution ſued thereupon : Bur 
Executors (under pretence. ox. colour of. Recognizances for . the: 
Peace 


/ 
e& 
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Peace or Good-behaviour, or the like, or under pretence of Sta- 
tutes for performing Covenants touching the enjoying of Lands, 
not forfeited , nor any ſums of money poſlibly ever thereupon [1 
becoming payable)-arc not to with-hold payment of Debts by Spe- * 
cialty, and thereby defraud the Creditors 3 1o that if the Statute 
or Recognizance be only for performance of Covenants, and no 
Covenant be broken, an Obligation for the payment of preſent 
money (ſhall be diſcharged betore it: Alſo no Judgment or Sta- 
tute that is diſcharged, or is left and ſ{uftered to lie by Agreement 
to bar others of their Debts, ſhall bar Debts upon Obligations. 
And here note, 'That a Statute is a more expedite remedy than a 
Recognizance ; for upon a Statute, Execution may be taken out 
without any Scire Facias, or other Suit, which cannot be in the 
Caſe of a Recognizance 3 for there if a year be pals'd after the ac- 
knowledgmens, no Execution can be ſued out againſt the party, 
himſelf acknowledging it, without a Scire Facias firſt ſued out 
againſt him z and if he be dead, then though the year be not paſs'd, 
yet muſt a Scire Facias be ſued. 

6. After Statutes and Recognizances, Debts due by Obligations 
and penal and fingle Bills are to be paid, if there be yet Aﬀets, * (p) Broo. Abrid. 
And if there be divers Obligations, then it ſeemeth to be in the earn 
power of the Executor to diſcharge which he will firſt, 4 un- P*:& Std. c.10. 
leſs the day of payment in the one Obligation be expired, and in Dus rey oonge 
the other not y:t come 3 in which Caſe the Obligation, whereof the £2?: 20: p. 78. | 
day of payment is expired, is to be firlt ſatisfied ; * Or unleſs a (7) Broo. ibid. | 
Suit be commenced for one of the Obligations 3 for then ir is not 64.75. hah 
in the Executors power, in prejudice of that Suit, to diſcharge an 2559: fol. r74. 
Obligation, for which no Action is brought. © But if two ſe- CC Bron Fins, 
veral Creditors bring ſeveral Actions againſt the Executor upon 772 
two Obligations , he that firlt getteth Judgment muſt firſt be 
ſatisfied. * Yet a Debt due upon Record may be paid depending (t)U.bridz. dez 
the Action * and although in cafe of ſeveral Obligations , gg 174. 
when the time of payment upon the one, was come at the time of (u) Broo. ibid, 
the Teſtators death, not ſo upon the other 3 and he to whom the * *7* 
Obligation is, whoſe time of payment was expired at the Teſta- 
tors death, forbear to demand or ſue for his Debt, until the 

other Obligation become alfo payable: In this Caſe it is then in the 

6 : Exceutors power to pay which he pleaſe, it the Goods extend not 
2 = to pay both 3 for it is the Commencement of the Suit only which 
« | intitles to priority of payment, or at leaſt reſtrains the Executors 
; election z therefore an Executor may not pay a Debt of equal de- 
gree toa Creditor that brings no Action for the faine after anothe 
Creditor hath brought 'his Action. * But whether a bare ver- (ww) De. & $tua. 
bal demand, without a Suit, be ſufficient to hinder the Exccutors ': =- cap. i= 
payment to the other, is a Queſtion, 196 reſolved in the Negative. 
| Fit 2 "ot 


OOO 2 4 rem 


nd a” | Sing vVW 
»*. 


- Of Executors and Adminiſtrators. Þ, a xx Il. 


Cx) Offi. Exec. * Yet an Executor may make payment of any Debt due by Re- 
Fre &Stu3.p.z8. Cord, as by Judgment, Statute, &c. after Suit begun by another 
for ſome other Debt. And notwithſtanding what hath. been faid, 
an Execator cannot in all Caſes pay him firtt who tuſt commenced 
Suit, but he who firſt hath Judgment, mutt firſt be ſatisfied 3 as, 
when one Creditor doth firlt begin Suit, and others ſuing after 
(y) 41 E. 3.Fitz. him, gee Judgment before him. |? And in ſuch Caſes the Exe- 
- p63 *yhe-HuF4 cutor may expedite the Suit of the one, by a quick confeſſion of 
21 8.7 Keis.74- his Action 3 and retard the Suit of the other by Efſoigns, Em- 
&) 5H. 7-27.82 Plances, or dilatcry Fleas. * Nay, after Suit commenced , yct 
. bs 7A 4: until the Executor hath notice thereof, he may pay any other Cre- 
lib-ntr. 26g. ditor, and then plead, that he hath fully Adminiltred before notice 
"4 ju) 5 nd of the other Suit. 
pen ES For it is a good Plea for the Executor to fay, Fhat he had 
prod; Dr.& Sug. fully Adminiſtred before he had notice of the Plaintiffs Writ z * 
Po>-ro, 107 though he do pay Debts upon Contracts, the Writ depending 
Plow. Com. 277. againſt him upon a Bond, whereas he had no notice of the Suir, 
(+)z2H.4.2z, be ſhall not be in ſuch cafe charged. (+) Yet regularly in this Caſe 
of an Action brought upon a ſimple Contract, the Executor is to 
plead and to ſet forth thofe Debts upon Specialties, yet Debts.upon - 
Ca) Dr. & Stud. a ſimple ContraG are to be paid betore Debts of Charity. * Like- 
ub-2:c- 19, Wiſe Debts upona fimple Contract are to be paid before amends. 
(b) Dr. & Stud. for a Freſpaſs done by the Teltator. * And here note, that be=- 
—_ tween a Debt by Obligation, and a Debt for Damages upon a Co- 
venant broken, there is not any priority or precedency, but the 
Exccutor may pay which he pleaſe firſt, But if one hath a Debt 
due to him from the deceaſed upon a ſimple Contract, or the like, 
and he ſue the Executor for it, when there be Debts duc to others 
upon Bonds and Bills unſatisfied : -In this Cafe, the Executor may 
not pay this Debt, nor may he ſuffer the Plaintiff to recover in his . 
Action, unleſs he hath Aﬀets ſufticient to fatishe the Bonds and 
Bills over and above that of the fimple Contradt. For Dcbt was 
brought againſt an Exccutor, who pleaded, Fully Adminiſtred, and 
gave in Evidence, Fhat he had paid divers Dcbts upon Contracts 
made by [the Teltator, whereas the Plaintiffs Suit was upon an. 
Obligation, The Plaintiff demurred upon the Plea, and had 
Judgment, becauſe Debts upon Specialties muſt be paid before 
Dcbcs upon Contract : But the Judgment was only de bonis-Teſta- 
(1) 293. 6.Dyer teris, (1) Yet an Obligation made by a Teſtator in his life-time, 
©) Dof Boll and becuming due aftcr his death, is to be ſatisfied before. a Decree 
Sryles Rep-28- 3n Chancery againlt an Executor fox money. (2) 
8. Aftcr Obligations, Debts due.upen {imple Bills,or Merchants 
Ce) Dr. & Sid. Books, or other Spectalaes, are to-be fatished and diſcharged, * 
—__ though indeed Bills aze of the nature of an Qblijgation, and charge 
the Executor as well as an Obligation 3 for whatever words provea 
man 
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RB «x & x dl. @f- Exeontors land Admonſtirators. 
nan tobe a Pebtop, or to, have another mans money in-his hands, 
or wherein the Teſtator, if he. were alive, could not wage his Law, 
ſhall charge the Exccutor. 4 And under this Head: maybe placed (4) Fulb. P.r.1. 
Debts due upon Shop-Books, and ſome verbal Contratsand Co- = 191-39 
venanes Parob./. wn Doe | Ws 

9. Now . Debts due. for Rent upon Leaſes of Land, or Grants bf 
Reat will.come into-confideration 3 though ſome are of opinion, 
that D<cbts due for Rent in the Feſtators lite-time (be the Rent re- 

ſerved upon Leaſes madeby or without Deed (tor years, or at 
will) are in equality of degree with Debts due upon Specialties, 
if the Rent grew due fince 4he 'Tcliators death, then it is not in 
Law accounted the Tcſtators Debt: z for only fo much is in Law 
accounted  Aﬀets to ;the -Executor, as the profits of the Leaſe 
amounted to.over and above the;Rent; fo as for that Rent ſo be- 
hind, the Executor himſelf ftands-Debtor, and therefore is fucable_ 
in. the Debez and Detinet, whereas for the Rent behind in the Te- 

{tators life-time, and all other the Debts of his Tcſtator, he-muſt 
be lucd in the. Detizet only. i For this xeafon it.is, that an Execu- 
tor ſued tor Debt.upon Bond or Bills, cannot (except in ſome ſpe- 
cial Caſcs) plead a payment or recovery of- Rent gzown due ſince. 
the Teltators death, though of Rent bchind-at the time of his . 
death it beotherwile, oy ; :::- 2070088 

10. If the Creditor hath no Specialty or. Writing, the Execu-. 

tor is not bound precilſcly.to pay. the pretended Drbt, faving for 
the Servants wages 3 *-for where-ever. the Teftator might wage () Brao- Exec, 
his Law, no Action licth againſihis Executor. *..But Debts due FT Ws 
for Servants-wages, and Workmen alſo muſt be paid. For Aſſum- £5*, verb. Exec= 
ptions or Promiſes made by.the Tcftator upon good conſideration, 
will oblige his Exccutors toa performance or recompence, in cafe 
of-xon-pertormancez but theſe axe poſt-poſited, andigive:placeto 
all the tormex 3 and an Action'of the Caſe may be brought againſt | 
the Executor upon the Promiſe or Aſſumption. made by the Te: 
ſtator in his life-time by word only, without writing , if there 
be Afers. 8s. And thele Debts by Contract - or Afſumption..cx-. (c) B oo. Exec, : 

preſs are to be fatished before Legaciesz:>-and alfo:before: the. (h) Codib ge Fol: 
reaſonable partto the Wite-and Children, . ro which by.ultom jrf 85'& Dr.& Stud; ' 

{ame Counties they are intitled, * And: if the: Attion be broughs "ate > array 


_ upon Affurmplit of the Teſtator,-.Jadgment wil be of the:Boods of WIS $:3gs 2 


= » LT 


the Teſiatorz but if upon the promiſe of.the 'Executos,: then'of.* 
his own Goods. (3) Thelike we: have in:another Caſe, wherein (3) Hill. 30 Elizs . 
It- was ſaid by the Court, That where. an Exccutor or Adminiftra- | SaEgarag/N 
tor is charged upon his own promiſe, -Judgmetit ſhailþe giver Je on: Rep. | 
bauis Propriis 3 fox his promiſe. is his own: aQ:: (43 An asAdal (4) Mich. 32. & 
may be brought againſtan Exeautas upon an Afſempfietrthade by! cpm - Co 
his. Teſtator 3 (o on the,other- fido)ani Aion: may be'broighe' by: Filocky verk. 
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_ .» Of Executors and Adminiſtrators. Parr Il. 


(5) Mich. 38, 39 
Eliz. Rot. 407, 
Noy Rep- 


Ck) Dr. $&-St:1d. 


ibid. 


(1 Flet. 1ib.2. 


cap. 50.BraQ. 1.2. 
fo. 66. Britton. 
fol. 178. Co.[(up. 
Lirtl. 1.3. cap.3+ 


Sect. 287, 


(m,) Dr. & Stud. 
lib. 2. £.55- 


(n) Cap. Stitu- 
tum. De Conſue- 
eud. in Provin. 


an: Execator upon an Affiempſit or Promiſe made 'to-his Teſtator, 
as in the Caſe of Edwards againſt Stapleton, where an Action up- 
on the Cafe was brought by an Executor upon a promiſe made to 
the Teſtator, and the Exccutor in the end of the Plea omits this 
Clauſe, Ee profert bic in Cur. Literss Teſtament. And that was af- 
{gn'd tobe crroncons: And: for that it was pray'd to be reverſed 
in a Writ of Errour. The Court accordingly : So the Judgment 
was reverſed. (5) i” | pEEESnT 

11, If there be two Creditors in cqual degree. and both ſue, 
if the Exccutors doth by Covix or Agreement help that Creditor 
chat began his Suiclaſt, to his Judgment 'or Execution tirft,' and 


\ there bz not Aﬀets then left to pay the other Creditor, hemuſt be 


ſatisfied out of the Executors own- Eſtate, if this Covi be proved 
againti him; for an Executor-oughtnot to help one Creditor to a 
Judgment ſooner than another Covenoufly. -But the confeſſion of 
an Action ſo done on purpoſe by an Executor, is no Coviz in the 
-Law 3: for: Covix is where the Action is untrue, and not where the 
Executors bear a lawful favour. * But where there is really Covir 


.in an Executor, there it ſhall be no prejudice toa Creditor 3 and 
for this reaſon it is alſo, thatan Acquittance given to an Executor 


For more than he paid, ſhall not prejudice a Creditor for more 

than the Exccutor did really pay. | 
12. A Mortuary or Corſe-prefent is a Gift left by a man at his 
death to ;his Pariſh Church , for the recompence of his perſonal 
Tythes and Offerings, not duly paid in his life-timez and this by 
the Executor was uſed to be paid, next to the Heriot, and be- 
fore the Debts. ' And if a man be fued in the Spiritual Court for 
a Mortuary, a Prohibition will lie. ® Though it appeareth by the 
Statute of 13 Ed. x. commonly called Circumſpe&e agatis, That 
Mortuaries arc fuable in the Court Chriſtian 3 and in the Statute 
of 21 H. 8. cap. 6. an Order and Rate in money is preſcribed for 
Mortuaries. And in ancient times, it a man dicd poſſefſed of 
three or more Cattel of any kind, the beſt being kept for the Lord 
of the Fee, as a Heriot 3 the ſccond-was wont to be given to the 
Parſon in right of the Church. * But more particularly touching 
Mortuaries, theſe five chings are more eſpecially obſervable from 
the ſaid Statute : 1. That no Mortuary ſhall be taken or demand- 
ed of any, for any perſon dying within this Realm, whoſe move- 
able Goods at the time of his death extend not to the value of Ten 
Marks. 2. That no Mortuary ſhall be given or demanded but on- 
ly in ſuch places where by Cuſtom they have been uſed to be paid. 
3. That no perſon ſhall pay Mortuaries in more places than on,v:z;: 
18 the place of his moſt uſual dwelling or habitation, and there 
but one Mortuary. . 4. That for a dt having at the 
time of his death in movcable Goods, to the value of Ten Marks 
or 
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or more (clearly above his Debts paid) and under the value of 
Thirty pounds, there ſhall not be taken above Three fillings and 
four pence for a Mortuary 3 and under the value of Forty pounds, 
got above Six ſhillings and eight pence for a Mortuary 3 and ofthe 
value of Forty pounds or upward to any ſum whatever (clearly: 
above his Dcbts paid) not above Fen ſhillings for a Mortuary. 
5. That for a Woman under Covert Baron, or Child, or any per-. 
{on deceaſed, that at the time of his death was not a Houſe-keeper, 
nothing at all ſhall be paid by way of Mortuary: * And here' (0) Stit- 2 Bb: 
note, That Mortvaries ought to be ſatisfied out of the deads part © © 
only, that is, after, and not before the Goods be divided among; 
the Wife and Children, where by the Cuſtom of the Countrey (he 
can challenge her Widows part, and they their filial portions) yet. 
they are to be paid before any Legacies whatever, for that a Mor- 
tuary is of the nature of a Legacy, yea, it is in the Law termed' 
the principal Legacy. Concerning other perſons exempted from: 
Mortuaries, and of the extenſions and limitations, and other in-. 
terpretations thereof, ſee the ſaid Statute of 21 Fþ 8; at large. 
13. If an Adminiſtrator compound for Forty pound: with one* 
who hath a Judgment-of One hundred pound 3 this under-hand' 
Compolicion ſhall not prejudice any other Creditor who is a ſtanger; 
toit: For every Adminiſtrator ought to-execute his Ofhce lawful- 
ly, in paying Debts, Duties and Legacies, in ſuch precedencyas the 
Law requires andan Agreement made between them and'others,. (9) 5 Jac. Coo-- 
ſhall not be to the prejudice of a third-perſon. *- Rem 
In. Adion of Debt brought againti an Adminiſtrator, it was the. 
Opinion of the Court, Fhat he might retain moneys in his own {q) Mich-r1 Jac. 
hands of the Inteſtates, to fatishe a Debt due to himſelf : Bt an — ata Mm 
E:xecutor of his own wrong ſhould not-retain tor (atisfic his own 'Go4b 216. vid. 
Debr, 9 Coulrrr% Caſe, k 
. An Adminiſtratrix darante mineri etate of an Executrix, made. 
divers Obligations-unto the Creditors'of 'the Teftator, and: after-: 
wardstook Husband :. The Opinion of the Court in this Caſe was; 
Lhat ſo.much of the Goods of the Peftators as amounted untothe *(«) Mich. 15-Jac. 
value.of the Debts paid, and undertaken-for; the Husband might {&01nv; Caſe, ”" 
retain as his own. *: Hod. 250. 
Debt againſtan Execntorbyan Original, whopleaded aReco-- 
very -againft himiin- the Court-of Ipſwich, and that -he had not any.* 
more Goods than what would fatistie the faid Recovery; and the? 
Recovery was after-the-Telſi of-the Original Writ z bat heaverr'd;* 
"That before the Recovery he had not-any notice of the Suit by the 
Qrigroal ; And the Phaintiff-dewurr'd;- and it was adjudged for: 
the Defendant, be it whether he had any-notice or not 3 for if one-: 
fae him, andigive notice, yet he may'confeſ3the Aﬀibn of an-: 
other. wao.commenced hisSuicafter-the formics, we — 
| plealure 
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pleaſure bis-Friegd, fo, as it :be withopt , traud. ,- But it he beſued- 
by ong ypon an Oblpgazion, and will,payjangther D<bt by Oblgaz 
tion, without Sujt,, there and. inthat;Caſe, it he hath notice of thei 
Suit, it is a Devaſtavit > otherwile, if he hath no notice thereof 3, 
and lo in: ſuch Caſe the notice [js matcrial, Debt was brovght 
againſt an Exccutox for 10041. jn (C. B, Afterwards another Action 
ot, Debt «was brovghs againſi the-lame., Exccutor for 100 ]. more 


in. B. R, in, which he. conteſſed, the Aion! and pleaded the ſame: 


to the firfi Action, ang that he had fully Adminiftred all but. the 
ſaid 1001, And. the Court inclined to be-of- Opinion, That the 
Plea was not good, but. that the Executos was chargeable to the 
firſt Judgment. © | dia onoif90. 0 

Reliets alſo, whexe they,are due, are payable. befoxe Legacies, 
for Dcbt lies again, Executors for Relicts 4 for as an Exccutor 
may. have Dcbt fox r6liet by, the Common, Law, ſo Debt lics 
againſt,him fox the ſame : As in the Lord $t. Fobys Cale againſt 
Bardrip.. The Cale was thus, I. B, the Grandfather dies ſciſcd, 
T. B. the Father of the Defendant at age, T. B makes the Defen.. 
dant his Executor, and dies, $. F- as Exeeutor of an Executor, 
brought - an. Action of Debt for Kelict againſt the Defendanr, be- 
ing Execytors &c. And well. Ve, 20 H- 7. And it was agreed 
by the Court, 1. That an | xecutor may have an Action of Debt 
for Relict by the Common Law, without Fealty, 32 H.8. and 
that Scifin of the Services necd not be alledged, when the Executor 
brings Debt for Relictz. otherwiſe when, the party himſelf avows, 
2. That Rclict is made certain by the Statute of Magaa Chara, 
cap. 2. 3. That Debt well lies againſt an Exccutor for Relic: 
The Teliator: could not wage his Law for that, becauſe:it is cer- 
tain, and a real Duty. And Judgment wasgiven for S. F. And 
after Errour was brought, but the Judgment was affirmed; 

Maneys reccived by a Shexiff upon an Exccution, it he die be- 


Fore payment, is a Dcbt to be paid-by his Exccutor: before any 
Legacy; As in the Caſe of Perkinſen agaiaſt Gilford, where _—_ 


ſaid, The Sheriff having levied moncy,. is 'as 'chargeable: for ſo 
much in Dcbt to him that recovered, as a ColleQtor, by acceptarice - 
of a Tallcy, is chargeable in debt, x H. 7. And Mallet confeſſed, 
That in the-Common Bench it was adjudged,' where the Sheriff 


- return'd a: Fieri fecs,, Debt lieth againſt him. And:they held, "That / 


che Sherifls Exccutors are as chargeable as himſelf, And: Fores : 
ſaid, That where a Sheriff is chargeable for Ievying. of money, 
and. not paying it over, it being a Duty, if he dies, his Execu- 
tors are chargeable as well as himſelf; though for an eſcape it be 
otherwiſe, and his Execcutors in that. Caſe not chargeable 3 be- 
cauſc that being a perſonal zors or miſ-fealance, doth only charge 
his perſon in his life, and not his Executors aftex bis: death, _ 

that 
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that, as a perſonal aQion, dies with his perſon ; But money re- 
ceived by a Sheriff, is a diſcharge to him that pays itz and there- 
fore if che Sheriffs Executors ſhould not be liable for it, the 
Plaintiff would be without remedy, which the Law will nct ſut- 


fer. Such moncys therefore ſo received by a Sheriff, being a 


Kill.rg Car.B.R, 


Debt in Law, he dying, ought to be paid by his Executors before primer vert, 


any Legacies whatever. 


CHAP, XXIY% 
Of Executors Accompts. 


1. Executors obliged to Accompe. The Ordinaries power there- 


2. Within what time an Executor onght to Accompe. 
3. An Accompt judicially made ſhall not prej 
tors or Legataries, not duly ſummoned. 


4» Law Caſes touching this ſubject. 


dice abſent Credi- 


O render an Accompt is not the leaſt part of an Executors 
or Adminiſtrators duty, thereto obliged, as. well by his 
own Oath, as by the Law 3 inſomuch, that ſhould che Teſtator him- 
ſelf diſcharge his Executor from making an Accompr, yet may the 
Ordinary at his diſcretion, in Caſe of Fraud, exa& an Accompt 
from him. * Therefore the Ordinary may, it he pleaſe, call him to 
Accomprt either generally or particularly, as the Caſe ſhall require ; 
and thateither at or without the motion or inſtance of the Credi- 
tors or Legataries, within a year, or what time hepleaſe; at which 5 
Accompt he may call all the Creditors and Legatariesz and there- 

in he muſt ſet forth what he hath received, what expended, and 
prove it too if needÞ require : And upon a jufi Accompt ſo made, 
the Ordinary may-acquit him, whercby he is diſcharged of all 

Suics in the Spiritual Court. But as to that, the ſtile of each Court 

4s to be obſerved. *® And in the proof of ſuch Accompts, the 
lefler ſums, as under Forty ſhillings, may be proved by the Exc- 

cutors own Oath, the greater mult be by due proofs, 

2. The Exccutor ought to have a competent time for the per- 
'formance of the Will, before he be called toan Accompt ; which 
time ought to be a Twelvemonth : © Yet he may ſooner be cal- 
led to it by the Ordinary in caſe of Mal-Adminiſtration, or if the 
Ordinary fee cauſe for it; * at leaſt to a particular Accompt : 
But hercin alſo the ſeveral files of ſeveral Courts are to be ob- 


Giljord. Croos 


(a) Lynwood in 
c.Religiala-verb, 
r. t onem de reft. 
lib. 3. Provinc. 
Conft.Cant. & Jo, 
e Athon.in mag. 
Gloſ. in Legatin. 
Libert. de Excc. 
Teſta. & Jo. de 
Canib. & Olden. 
Locis Citatis, 


(b) Swinb. part. 
4 * 20, Nt» 4» 


(c) L. nulli C. dc 
Epiſt. & Cleric. 
& Boice. in Cc. tua 
nobis ; de Teſta. 
Extra. Covar. is 
c. Z+eod. tit... - 
(d) Lynw. obi' 
(upr. verb.Congr. 
& verb. ratiune'n 
reddere. 
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(+ Menach. de 
Cai, 209. in hn. 
B. oo- Abridg. tik. 
Aimin. nu - 14+ 
(f\ L. ſemel C.de 
Apoch. b,4 Olden. 
de Rxec. uh. yol;. 
Lite S. DUs 17s 


D Jo. A Card. 
&- Exec. ulr. vol. 
2. part. $- noviſ- 
& nam» 


(bY Spec, de Inſt. 
edit-$. nunc vero 
nu. 45, & Lynw- 
in c, Statutum $6. 
& poſtquam vert «. 
Ocginaris- 

(i )L.deunoqueq; 
fi. dere jud. 
verb.. rationem 
zo fin. Glo. ibid. 
(I) L- 2. C.. de 
Adm. tut-. 


Cafe Sparrow 
againſt Norfolk, 
Ns 


J» N 


(CY Hill 12 Jace 
"Bo Re. Caſe Famey. 
verl, James, Rol. 


Kt 


ferved. And inthis Accompt the Funerals, Debts, Legacies, and 
moderate expences ought to be allowed to the Executor fo far as 
he hath really paid, or is obliged to. And the Executor having 
made a full and juſt Accompt; ought to be acquitted and diſcharged 
of all farther Suit, if it be ſuch an Accompt of his whole Office; © 
neither is he -to be called by the Ordinary to any further Ac- 
count. * 

3. No Executor is obliged to make any Accompt tothe Credi- 
tors or Legatarics cxtra-judicially z 5 but at their inſtance to the 
Ordinary he is compellable to it judicially ; And at the making of 
fach Account they and all others having, or pretending to have 
intereſt are to be ſummoned Legally to be preſent 5 * Otherwiſe 
the Accompt made in their abſence, and they not ſummoned, will 
rot prejudice them. i And yet extra-judicially an Executor may 
exact an Accompt of his Co-exccutor, but not in Judgment or 
judicially » * but the-Ordinary, as aforeſaid, may call chem both 
or either of them to a Judicial. Accompt, * by the Crvil Law, not 
Þ at the Common Law :. For that Executons'are not comipellable 
'to &Accompt, appears by Sparrow's Cafe againli Norfolk B.- Admi- 
niftrator of 4. makes Chis Exceutor and'dies, E. is fued" in the 
Spiritual Court to make an Accompt of the Goods of A. the firſt 
Enteſtate; And C. now moves for a Prohibition, and had it ; for 
an Exccutor ſhall not be cotnpelPd to: an Accompt. Note, the 
Statute 2 1 H:v. gives power'to the Ordinary, but not for: Accompts. 
"But an Adminiltrator thall be -cortipelttcd” ro* Accampt before the 
Ordinary. | COHR FUSS I, 617, 

Nor ſhall an Executor have an: Accompt againſt his Compani» 
on ;. As in BeBlzmy's Caſe againſt 4/dez, where an Adminiſtrator 


 Accompts before the Ordinary, and a Creditor. of the: Inteſtate 


take Exception to- it, and averr'd, That the Adminiſtrator had 
not' paid fo much :. And the Admmiftrator proved'ipaymeut by 
one Witneſs, ani for. dcfaule of better proof, he was Egxcommus- 
nicate, Anda: Prohibition was granted, becauſe the Ordinary had: 
not power infuch a Caſe to hold Plex, and*totry the payment: 
'Or not payment, or Adminitter an Interrogatory toa Witnels, but: 
ought to accept the Accompt a8 it is. For the Creditors may. ſue 
for their Debts at:che Common-Law, and then payment-or not: 
payiment ſhall be 'well tried, and there one Witneſs will-ſuffice, 
13, Ed 3, Exec. 9r» An: Exccutor. ſhall not have an. Accompt: 
againfthis Companion.. | 

4- An Adminiſtrator exhibitedan Inventory in;(t ) the Spirits! 
Court of feveral Dcbts'due: to the Feftator, and. divers Goods. 
which came to. his hands :. And then one'of rhe Teſtators Daugh> 
' ters there ſued the Adminiftrator to Arcompe and that out of the 
Aﬀers remaining , the. might have a. Childs. Portion. To 2 | 

{ 
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the Adminiſtrator pleaded a Deed of Gift made by the Teſtator 
to another of his Daughters of all his Gapds and Chattels ; which 
Plea was there rcjeed ; Whereupon a Prohibition was praycd. 
It was in this Cafe agreed by Co. and Dod, That the Ordinary may 
compel an Adminiſtrator to accompt,and Cz.cited 9 E4.,, &7 H6. 
to this purpoſe : And that according to Lyuw. The Probat of Tc- 
ſtaments came to the Spiritusl Court per maguatum afſtnſwm (that 
is, by Statute) for that it is not' {0-in other Kingdoms.” -But in 
this Caſe it ſcemcd to Dod, That the Prohibition ſhould* not be 
granted, for that poſſibly the cauſe or reaſon why that Plea was re- 
jcRed, might be becauſe it was not made or done in due form of 
Law: And it is well known, that there are Fleas in Bar of an 
Accompt, and Pleas before Auditors, and. fd: poflibly. might that 
Plea be : Nor doth it here 'appear, for what -caufe or-realon they 
rejected that Plca ; But per Cxriam, for that they have rejeteSthe 
Plea, a Prohibition ſhall be granted as to ſo much. of the Goods 
as paſſes by the Deed of Gift but not as to the Debts and things in 
Acion, which cannot pals by the Dced of Gitt, and for which 
the Adminiftrator ought to:Accompt. - And the Coutt had;/no re- 
gard to an Objection -viz... That the. Adminiſtrator at firit con- 
fefſed'he had (Aſſces, whereof' he exhibited che: Iaventory, - that 
therefore this later was repugnant thereto ; For Co. ſaid, That-was 
no Eſtopage orBar in this Caſe 3 therefore the Order was, That 
4 Ptobibition ſhould be granted, unlels a Cirtian appeared-in Court 
before ſuch aday,  and(fhew fome reaſonable Ciulbwhyab where- 
Fore the (aid: Plea was rejected inthe Spiritual ' Court : The 
ſaid Order was made, for that Dod doubted, whether they had re- 
je&ed the ſaid Plea for ' default of any Form in Law. 
A. after many Legacies, deviſes the refidue of all his Goods to 
B; and-makes'C. his Exccutor and dies, C. after accompts before 
the Ordinary, and pays the relidge/to B. and thereupon has an 
Acquittance from the faid B. * C. dies, and B, ſues his Executor in 
the 'Court/of Requelts, to accompt de #ove: The Executor pleads 
che Acquittance, and the Plaintiff thereupon demurred : Cook At- 
-torney General prays a Prohibition, and the Court ſaid, That an 
'Execiitor ſhall not: be compelled'to Accompt in any Court, al- 
though the Court of Conſcience': But by the Court it was agreed, (r) Hill. 2 Jac.” 
Thatan Ewecutor of. an Executor, may be ſucd for a Legacy given egy 
by the firſt Teſtator, | | ELREEL © es 


'-; Gg 3 CaHar, 
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CHAP. XXX. 
Of Adminiſtrators in a notion diſtin® from Executors. 


t. Adminiftrator, what he is in the Law. 
2- The Origination of an Adminiſtrator, by and to whoms Leiters 
of Adminiſtration are to be granted. 
3- What proviſion of Law in Caſe of an Adamiyiſtrator after an 
Exeentors death. | 
. 4+ What the Law is, in caſt a ſtranger doth Adminiſter, or be 
| Ordinary grant bis. Letters ad Colligendum. 
$5. In what manucr Adminiſtration u 10 he granted, 
6. Of Adminiftration duxante Minoritate. | 
7. In what Caſes Letters of Adminiiiration may be granted. 
8. -Law. Caſes touching this Subjcit. 


Jo AY Adminiſtratos is in the Law called , Execxtor Dativus, 
becauſe as ſuch he is conftituted-or appointed by the Or- 
dinary. As by the Statutes, fo by the Common Law of this Realm, 
an Adminiſtrator is properly taken fos him that Legally hath, or in 
his. own wrong, illegally, the Goods and Chattels of a perſon dy- 
ing JutcRate, or hath Adminifircd to. the ſame 3 but more pro- 
pcrly, that hath them committed to his truſt avd charge by the 
Ordinary, and is accountable for the ſame whenfoeyes it (hall 
pleaſe the Ordinary tocall him thercunto.3. and this is done for de- 
fault of an Executor, Such Adminiſtrations procecd net ſo much 
from the Civil Law (which only. appoints Heirs, and the Rights 
of Succeſſion) as from the Pretorian.or Law.ob Conſcjence, where» 
by the deceaſed*s Children, may take it at any time within2a year 
next afics his death: Burt if of. Kin of a. farther degree than with» 
in x00 days, fave jn {ome few Caſes , whercin a longer time is 
allowcd.. 21% | 
2, By the Conſtitution. of Leo the Empexous it was EnaQed,. 
That if a man dying, bcqueath ay thing for. the Redemption of 
Captives, ec. and appoint one to execute. the Will in- that -poing, 
the party ſaappainted ſhould ſee zt.perforemd 3 but ithe appint- 
ed none to do it, then was the Biſhop of the: City authorized 
demand the Legacy, and therewith-to-perform the Will of the de- 
cealed without delay. * From. whence.it is probably conjectured, 
that the Adminiſtration of the Goods of perſons dying inteſtate, 
grantcd by Biſhops aud others of Ecclcfiaſtical Authority and Juriſ 
-digion wader them, was Q:;jginally derived. For it was anciently: 
Ordained, * That the Goods of thoſe dying Inteftate ſhould be. 
| | — committed. 
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committed to the diſpoſition of the Ordinary, who ſhould be ob. 
liged to anſwer the Deccaſed's Debts, (o tar forth as his Goods 
would extend unto, even as Exccutors themſelves in the like caſe. 
And after this by another Statute, © power was given to the 
Ordinary to appoint Adminiftators, and to authorize them as 
fully as Executors, to gather up and diſpoſe the Goods of the In- 
teſtate ; Always provided, that they ſhould. be accountable for rhe 
fameas Executors 3 by which Statute it is ordained, Thatthe Ore 
dinarics ſhall depute the next and moſt lawful Fricnds of the Ins 
teſtate to be his Adminiftrators 3 who then in Law have nigh ig 
all things cquivalent power with Executors. * Infomuch, that 
whatever hath been or may be ſpoken of the one, may nigh in all 
points be properly applied, and aptly accommodated to the other. 
And if the Executors refuſe to prove the Will, the Ordinary 
may commit the Adminiſtration, till they accept the Execntor- 
ſhip. (1) And laftly, in confirmation of the premiſes, it.is en- 
ated by a latter Statute, * That. in caſe any perſon die Inteſtate, 
cr having madc a Will, the Executor therein: named refuſe. to 
prove the ſame, the Orxdingry, or others.authorized: for. the Pro- 
bat of Tcſtaments, may grant Adminiſtration to the deceaſed's 
Widow, or to the-next. of. his Kin, or to both at che Oxrdinarics 
diſcretion, taking Surety, for them for the due Adminiſtration. * 
And by the ſame.Starnte it is further Enacted, That if divers per- 
ſons claim the Adminiſtration as next of Kin, which be in cqual 
degrce of kindred tpthe deceaſed, and where any one perſon only 
dclreth the Adminiſtration as next of Kin, where indeed divers 
perſons be in equality of kindred, then in every ſuch Caſe the 
Ordinary is at his Eie&ion and. Liberty , to accept.any one or 
more making requeſt, wheze divers do require the Adminiſtratie 
on4 . which after the death of Fathcs or Mother Intcſtate, is tobe 
gxanted to the Father or Mother: (2) Aud.the Ordinary maygrant 
it tothe Brother of the whole-Blood, or to the Sitter of the half; 
Rlood at his choice; but not to Husband., and Wite, where the 
Hu:bard is not of Kin to the Intcſtate. (3) And the Mothes 
oufht. to have the Adminifiration of: the Goods: and Chatctels of 
her Iatcſiate Child before a Sen , Brother or Siſter. (4) The 
-»- Husband is not; de. Fare . to have the Adminiſtration of his. Wife, 
as the Wifc is to have of her Husband-z but the Qrdinary may, or 
may r.0: commit it to him. (53. Sed 2: And one of che halt Blood 
is in as equal a degree of Kindred to an Inteſtate, to-have Letcers 
of Adminiſtration granted to. im, as one of the whole-Blood.(s } 
And where they that ſug for the Letters, of: Adminiſtration are in 
equal degree of. Kindxed to the Intcfiate,. there it. is m.the diſcre; 
tion of. the Ordinary to grant them to which of thera he pleaſes. :, 


Yea, . it mas (aid by Periam Jaltice, and, Manmood Chick, Baron -. 
| | ng 


'(c) 13 RJ-3.ca11, 


(48) 33 Ed. 3. fol. 
36. & 4' E. 3» 
fol. 2. & 37» H.6., 
f. I5. Dy:r r, 236, 
Co. lib5.f.g. & 
lib.6. £, 15. & 
lib.g. f.33. & Co, 
Inſt.1:b.2.cap.1T. 
$_Q. 200. f:313. 


b.% Reviſtt.ugr. 


V.N.B f.6x.Fitz. * 


N. B. rf. I20v.D. & 


Raſt. pla. f. 320. 


(1) Hob. 144. 
(c) 21 H, 8. go. 


s 


(tf) Broo, Admi- by 
neſt. 47-& Cou.libe - 


3+ tol.40.& lib.g. = 


tal. 39. 


Is was reſolved by - 


a. the Fuſtices, 
againft the Sias 
tute of 5 E. 6. 
That the Fa'ker 
aud the Mother 
are the nex? 10 
whom Admini- 
ftration ſhall be 
granted of the 
Goods of the Son- 
or Daughter. who 
die Imtecfgte wwe 
34 E'.Cu.3.pans 
in Raiclyys Caſes 
(2) C92.3. Rate 
ffs Caſe. 

(3) Styles 74: 


102. 
(4)Stz les Regiſt, 
ale , | 

(5) Cro.3-106. 


(e)Styles R: giſt 
22 . 
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the Cafe of Filcoths and Hoſts, That the Biſhop may grant Lec. 
ters of Adminiſtration to whom he pleaſe, if he will torteic the pe- 
ralty limited by:the Statute— Mich. 32, & 33 Elia. inthe Exch 

quer— Le cn. | 
3. An Exccutor, after Probat made, dying Intcſtate, the A d- 
miniſtration of the firſt Teſtators Goods not Adminifired, may be 
granted to whom the Ordinary ſhall fee cauſe in Law 3 and hemay 
print the Adminiſtration of the Goods both of the tirftand ſecond 
deceaſcd de bovis non Adminiſtratis to one and the ſame perſon; in 
which Caſe the Adminiſtrator ought to ſee, that his Adminiſtration 
bave ſpecial words for granting the Adminitiration of the firſt Te- 
(a) B-00. Exec. Nators Goods not Adminilired. ® For though ſome are of Opini- 
1:7-26H.8:7- on, thatby the general Adminiftration the Adminiſtrator ſhall have 
37%. Terms off not only the Executors, but the Teſtators Goods alſo, yet this is 
Et An otherwiſe held for Law at this day. > And an Adtion ſhall lic 
Miiſt. 5. for or againſt ſuch an Adminiſtrator, as for or againſt an Exccutor, 
and he ſhall be charged to the value of the Goods of the deceaſed, 
and no further, if it happen not otherwiſe by his own falſe Flea, 
| or for that he hath waſted the deceaſeds Goods : But if the Ad- 
tminifirator die, his Executors do not ſucceed him in that Admi- 
niſtration, but the Ordinary is to commit a new Adminiſtration. 
The Law is the ſame when an Executor dieth before he hath 
| Þroved the Will, or Adminiftred any of the Goods; in which 
Caſea naw Adminikration is to be granted to the Widow, or next 
of Kin'of the firſt Teftator, with the Will annexed, unleſs he had 
alſo bequeathed the reſidue of his Goods unto the ſaid Executor; 
for in that Caſe the Adminiſtration of his Goods belong unto the 
Widow or next of Kin of the Exccutor, and not of the Teftator. 
Or if an Executor be made univerſal Legatary, and die before he 
hath proved the Will of the Teſtator 3 in this Caſe likewiſe the Ad- 
miniſtration of the Teftators Goods doth belong to the next of 
Kin of ſuch univerſal Legatary, and not of the Teſtator. i 
- 4+ If a firanger that is neither Adminiſtrator nor Executor, 
take to himſelf the deccaſed's Goods, and Adminiſter of his own 
wrong, he ſhall be charged and ſued as an Executor, and not as an 
Adminiſtrator in any AQtion that is brought againſt him by any 
Creditor : But if the Ordinary make a'Letter ad Coligendum boys 
defandi, he that hath ſuch a Letter is no Adminiftrator, but the 
AG&ion lieth againſt the Ordinary himfelf, as well as if he took the 
Goods into his own hands, or by the hands of any of his Ser- 
gp) Terms of TVantsby any other Command or Order. * And note, that if 
rw pero £& at Adminiſtrator doth alienate or convert to his own uſe all the 
| Goods' which did belong to the Inteſiatez in this Caſe an Adion 

doth lic agamſtthe Executor of that Adminiſtrator, and is liable to 

be charged for the Debts due by theTnteftate, which is otherwiſe 

of-an Executors Executor, 5. An 
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5. An Adminifiration muſt paſs under Seal in Writing, not by 
word of mouth 3 for the Ordinary cannot commie Adminiſira- 
tion by word of mouth otherwiſe it is, it it be entered into his 
Regiſtry, though Letters of Adminiſtration be not formerly drawn. 
1 Yet it may be granted as well upon condition as abſolutely, 
and as well for paxt, as for the whole Eſtate 3 ſo that a mandying 
pollefſed of Goods in two Provinces, making his Will of- the 
Goods only in one of them, and dying Iateliate as to the Gaads 
in the other Province, Adminiſtration may be granted as to the 
Goods of that Province whereof he died Intcſtace : Likewiſe Ad- 
miniftratian may be granted only for or during lame certain limit- 
ed time. ® Alfo an Exccutorſhip limited to a certain time, the 
Ordivary ought to grant Adminiſtration after the expiration there- 
of; or it s man appoint an Executorſhip not to-begin till ſome 
£crtain time after the Tcſtators death, Adminiltration is to be 
granted till that time doth commence. * And where the Ordinary 
hath once granted the Adminiſtration, where de Fure it ought to 
be granted, there he may not afterwards repeal the ſame: 'For the 
Cale was, A. B had a Wife whole name. was Bridget, after whoſe 
.death he took another Wife of the fame name, 'and then he dicd. 
Inteſtate. The ſecond Wife took Letters of Adminiſtration of 


her Husbands Goods : The Son ſued in the Prerogative Court to- 


xepeal thofe Letters of Adminiſtration, upon pretence, that Bridger 


the firſt Wife was living. It was. adjudged per Cyriam, That 


. Where the Ordinary hath granted Letters of Adminiſtrotion to 


one who ought to-have them, that in ſuch Caſe, they ought not to. 


be repealed by the Ordinary. (1) Allo, where an Executor is 
.made conditionally, and the Condition yet depending, it is for 


Prevention of prejudice to Creditors and Legataries, provided, . 


.that the Ordinary may commit Adminiitration to the faid condi- 

tional Exxecutor only, during the dependency of the Condition 3-2 

-but upan infringement or detect of the Condition, Adminiſtration 
is to be granted to the next of Kin. ? 

6. There isalſo an Adminiſtrator durante Minori etate, which 

is a ſpecial kind of Adminittration, and is only in Caſe where an 


Intanr, under the age of Seventeen years, is: made Exccutor-; In 


which Caſe,the Adminiſtration is committed te one or more. of the 
next of Kin of the Infant during his Minority, that is, till-he be 


capable of the Executorſhip, which is at the age of Seventeen - 


years: The power of ſuch an Adminiſtrator is cquivalent to 
the power of other Adminiftratorsz * and therefore if- it be 
granted during the Minority. of ſeveral joynt-Executors, all under 


the age of Scventcen years, and one of: them die, : Qe' attain to - 
eh: age of Seventren years, then is the Adminittration determined 
ſo alſo.is it, it a Feme-minor. Executiix take a Husband of that: 

ate. 


(DU :TtH. 6 24. 


How A {miniſtra« 
tions ſha!: be taken, 
Vid. C-0.3. 106. 

Johns vers. Rews 


(m) Dyer 294. 
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(r)Brownl-Rep. age, © And if ſuch an Adminiſtrator durante Minori et ate get 2 
| gu = Judgment, and before Execution the Infane-Exccutor doth come 
2. 63. r48, -of age, the Executor himſelf may have Execution of this Judg- 
-ment. So that if an Adminiſtrator, durante Minoritate, obtain 

a Judgment, and the Executor come of full age, it ſcems he may 

(2) Cro.1.157- ;not have the Execution of this Judgment. (2) 

7. To the ſeveral reaſons and caules for granting of Letters of 

- Adminiſtration mentioned in the premiſes, may be added, That if 

.a Teſtament be not made with all freedom, as it ought to be, viz. 

without fear of loſs, or hope of Gain, without Threats, Flatrery, 

Fraud, or Collufion 3 without Errour, Uncertaivty, Fallacy, Im- 

perfeQion, Cancelling or Revocation or if the Tclator bea per- 

ſon incapable of making a Teſtament ; or it his Will, contrary to 

the nature of Wills,depend upon another mans Will 3 or otherwiſe, 

the party dying Inteſtate, as aforcſaid, or Teftate and the Execu- 

tor refuſe to prove the Will ;. In all theſe Caſes, che Adminiftrati- 

on is to be committed to the Widow or next of Kin ta the Inte- 

(C)2rN-$.5, ſtate," fometimes with the Will annexed,it there be any,and in ſome 
-3t Ed. 3-62P-IT- cafes not : But the Adminiſtration is notto be committed accord - 
'3ng tothe Statutes, to the Widow or next of Kin, in Caſe of ſu- 

ſpending the Probat by reaſon of the yet dependency of ſome un- 

- accompliſhed Condition in the Will, but to him that is made Exe- 

.cutor, and that only for and during ſo long time as-the Condition 

dependeth; for in this Caſe the party is not Inteſtate, ſo long as the 

Condition is accomplifhable or performable. Again, it the Mind, 

Will and Intcntion of an-Inteſtate touching the diſpoſition of his 

Goods and Chattels be declared, though for want of making an 

Jv" Cla- '- Executor he dic Inteſtate, * fo as Adminiſtration is to be cor 

de 9-5-0-2. p . - . 

mitteds ' yet for that here is not only an Inchoation, butin part a 

Progrefſion of a Will, itis to be annexed to the Lerters of Admij- 

niſtration, and to be obſcrved and performed bythe Adminiſtrator. 

- 8. In Detinxe brought by an Adminiſtrator of a Chain, of which 

the Inteſtate died poſſefled, and which aftercame to the Defen- 

- dants hands: The Cafe was, upon a ſpecial Verdict, That the Ad- 

miniſtration was committed te the Detendant in Loydox by the Bi- 

' hop of Cork, being in Londow3 but they did -not find that the De- 

-fendant was poſſeſſed of the Chain in London: And in this Caſe 

theſe points were reſolved. 1. That a Biſhop of Treland being in 

"England, might commit Adminiſtration of things in Treland, be- 

cauſe it is but a Power and Authority which follows his perſon, 
whereſoever it is. 2. That an Adminiſtrator made by a Biſhop of 

Treland, could not bring an Action here as Adminiſtrator, becauſe 

-of the Letters of Adminifiration granted in Ireland, there could 

be no Tryal here. 3. That an Adminiſtrator might declare of his 
own poſſeſſion , although he was never poſlcfſed, it the Inteſtace 
? | at 
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at the time of his death was poſſeſſed, for that the: Law caſts a 
poſſeſſion upon him. 4+ That upon a general Iflue pleaded, the 
Jury might find a Foreign matter, as a thing done out of England. 
5. It was reſolved, That in the Principal Caſe, the lubſtance of jt 
was the Poſſſſion, and not the Adminiſtration. It was adjudged 
for the Plaintiff. Peſch. 27 Eliz. in C. B. Carter and Crofts Caſe. 
Godbolt. 33+ Vid. Dyer 304. 

If the King be indebted to a man at the time of his death, who 
died Inteſtate within the Dioceſs of Lincol/x, and the Adminiſtra- 
tion of his Goods and Chattels be granted by the Biſhop of Low- 
den, the Adminiſtration is void: Or if when the Adminiſtration 
is grantable by an Ordinary of any particular Diocefs, ic be grant- 
ed by the Metropolitan, ſuch Adminiſtration, though it be not void, 
yet is voidable by ſentence in the ſame Court whence it iſſued. 

In Lykenor's Caſc it was held, That the Ordinary of the place 

where an Eſpecialty isat the time of an Inteſtates death, (hall grant 
che Adminiſtration of his Goods, and not the Ordinary of the place 
where the Eſpecialty was made, and che Debt began or took its 
original. (8) Allo the Ordinary may commit it to the Widow or 
next of Blood, orboth, or to tome or all of equal degree that ſuc 
for it : But regnlarly in this method, viz. 1. To Hwbaud or JWife. 
2. If none ſuch, then to the Childrex, Sons or Daughters. 3. If 
nove ſuch, then to the Parents, Father or Myther. 4. If none {uch, 
then to Brothers or Siſters of the whole-Blood. 5. If none ſuch, 
then to Brothers and Siſters of the half-Blood 3' or to the whole and 
half- Blood beth. 6. If none ſuch, then to Vucles and Annts. 
7. If none ſuch, then to the next of Kin, though more remote : 
Oc in caſe none of theſe ſue for it, then the Ordinary may grane 
Letters ad Colligendum, or Letters of Adminiſtration to a Creditor 
ſuing for itz or to a ſtravger, ſubje toa Revocation by the next 
of Kin to the Inteſtate, that ſhall afterwards ſuc for it; (9) or in 
ſome Caſes to a Reſiduary Legatary. (10) 
' A Leaſt in Reverſion for years was granted to A. B. whodied 
Inceſtate» his Wife "_ ie toC. and afterwards took Letters 
of Adminiſtration, and made an Aſſignment of it to the Plaintiff, 
It was reſolved, That the laſt Aſſignee ſhould have it. (11) 

. acknowledged a Recognizance to B. who made C. his Exe- 
cutor, and dicd: C, ſuesan Extent againſt 4. and before Inqui- 
ſation G. alſo dics:: After the death of C. the Sheriff takes the 
Inquiſition, and then D. takes Adminiſtration de Bonis nou Admi- 
niftratis, and takes a Libcrate, and had the Lands delivered in Ex- 
tent. In this Caſe it was held, That if the Liberate had been 
awarded and returned, and then the Executor had died before his 
Entry, that then and in ſuch Cafe the Adminiſtrator ſhould have 
bad it, and might have cutred. (12 a : 


"ad 


(5)r4 Elie. Dyet 
303. Lukenor's 


Caſe. 

Reſ lved by all the 
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1655- Ingram & 
Farſet's Caſe, 
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In Caſe two Executors, whereof only one proves the Will, and 

dies Teſtate, his Executor is now the firſt Teſtators ſole Executor, 
becauſe by and upon the death of the Executor, who fo proved the 
Will, was determined the power and cleion of the other nomina- 
ted Co-executor ſurviving who refuſed, Otherwile, in cafe botl1 
the Exccutors had accepted the .Executorſhip z for in that Caſe, if 
one of them die Tefiate, the ſurviving Executor ſhall be ſole 
Executor, andthe Executor of the deceaſed Execcutor ſhall be ex- 
cluded as to the Goods of the firſt Teftator, whereof if he hath in 
his hands , he muſt accompt to the ſurviving Executor for the 
fame. (13) / 
 Fhe Adminiftrator of the Goods of A. hath Judgment for a 
Debt due to 4. and dics before Execution : In this Caſe, his Exe- 
cutors (if he died Teſftate 3) or Adminiſtrators (if Inteftate) ſhall 
never have Execution of this Judgment. And one Adminiſirator 
may not have a Scire facias to have Execution of a Judgment 
had and recovered by a former Adminiſttxator, and Adminiſtra- 
tion. (14) | | 

If an Adminiſtrator bring an AQien againſt an Adminiſtrator, 
it is not neceflary for the Plaintiff to fhew by whom the Letters 
of Adminifiration were granted to the Defendant : But he muſt 
fhew by whom Letters of Adminiſtration were granted to himſelf, 
to entitle him to the Action 3 for. if 'it appear not to the Court 
that he is Adminiſtrator, he cannot ſue. (15) 

An Admiaiſtxatrix dur##te Minors atate ot an Exccutrix, made 
divers Obligations to the Teſtators Creditors, and afterwards 
took Husband : And the Opinion of the Court was, That fo much 
of the Goods of: the Teſtators as amounted unto the value of the 
Debts paid, and undertaken for, the Husband might retain as his 
own. (16) | 

In the Caſe of a Prohibition granted tothe Eccleſiaſtical Court, 
for granting Letters of Adminiſtration to a Siſter of the halt+ 
Blood, when there was a Brother of the whole Blood who ſucd 
for them. It was agreed by the Court, that it is mn the power of 
the Ordinary to grant Adminiſtration to the Brother of the whole- 
Blood, . ox to the Sifter of the half-Blood, at-his EleQtion,' becauſe 
they are of equal degree of Kindred to the Inteftate. Bux if 
Adminifiration be granted to Husband and Wite, : where the Hus- 
band is not of Kin to the Inteftate, but a ſtranger 3 if he ſurvive, 
he ſhould have all the Goods, and the Kindred be defrauded,which 
is not- reaſonable: And therefore ſuch  Adminiftration ſhall be 
void. (15) JETS: | 226 

An Adminiſtrator brought-an A@ion 'of . Debt for Rent, which 
was found for. the Plaintiff, and Judgment given- Exceptioniwas | 


_ raken that the Plaintiff had. nat ſhewed by whom'the Letters of 
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Adminiftration were granted to him : But the Opinion of the 
Court was, That it was too late to ſhew that after Verdie ; for 
that the Jury have found, that the Adminiſtration was duly grant- 
ed. And it was faid in the Court, That in a Declaration it is not 
neceſſary to ſhew by whom the Lettcrs of Adminittration are 
granted 3 or to ſay that they were grantcd by him cj pertinxie, or 
per loci ilius Ordinarium. * Yet note, that it was ſaid in another 
Caſe, That if an Adminiſtrator bring an Action againſt an Admi- 
niſtrator, it is not neceſſary for the Plaintiff to ſhew by whom che 
Letters were granted to the Defendant, but he muſt ſhew by 
whom the Letters of Adminiſiragion were granted to himſelf to 
entitle him to the Action 3 for it- it appear not to the Court, that 
he js Adminiſtrator, he cannot ſue, * | 

'If an Infant be made Exccutor, Adminiſtration, during the Mi- 
.nority of the Infant, may be committed to the Mother and che 
ſame ſhall ceaſe and be void, when the Infant is of the age of 
Fourteen years : But ſuch Adminiſtrator cannot fell che Goods 
of the Tcftator, unle(s it be for neceſſity of: payment of Debts, be- 
cauſe he hath the Office of Adminiſtrator, only pro bozo &* com- 
modo of the Infant, and notto its prejudice. * 

Note, it was reſolved per Curiam, That an Adminiſtration da- 
raxte minori etate of an Execntrix, was not within the Statute of 
21 H.$. of neceſſity to be granted to the Widow of the Teſtator, 
becauſe there is an Executor all the while: Otherwilc, if the Exc- 
cutor were made from. a time to come. 7 

An Infant was made Executor, and Adminiſtration was grant- 
cd to- another durante minori tate of the Infant, who brought 
Adion of Debt for money due to the deceaſed, and had the De- 
tendant in Exccution, and then the Exccutor came of full age. 
It was moved, that the Defendant might be diſcharged out of Exe- 
cution, becauſe the Authority of the Adminiſtrator was determi- 
ned, and he cannot acknowledge f(atisfaGtion: And it was ſaid, 
That he was rather a Bailiff to the Infant, than an Adminiſira- 
tor : But che-judgment of the Court was, That though the Au- 
thority of the Adminiſtrator was determined, yet the Recovery 
.and Judgment did remain. * 

In an Account brought by an Adminiſtrator durante minors 

- etate againſt the Defendant as Bailiff of ſuch a 'Mannor 3 it was 
found for the Plaintiff; It was.moved in ftay of Judgment, That 
it is not ſhewed, that the Executor the Infant was within the age 
of Seventeen years, and it might be he was above the age of Se- 
venteen years, and yet underage: But the opinion of the Court 
was, That it ſhall not be fo intended, unleſs it be ſhewed, that he 
was above Scventeen. years and cſpecially when the Defendant 
had admitted him to bring the Adtion,. and had pleaded to ſe, 

: Hh 2 - Between 


(u) Triy. :6;r. 
inB.R. Ante? 
& Leg} an,*, 
Caſe. Sty'cs 252, 
vid. r Jac, in Ex« 
cheq, Chamb. 
Waije and A: kin. 
ſon's Caſe adjudg 
FF g2n:rary Cro., 
2 part. 10. Hugh, 
Avriig. tit. Ad- 
rinift. 

(w) Mich. 1655. 
in B. R. Inram 
& Tarwfet's Caſe, 
Styles 463» 


(x) Co. 5. part, 
Prince's Caſe, gg. 


(y) Mitch. 15 Jac. 
C Briers &- 
Coldard”s Caſe, 
Hob. 250. 


(Z)M'ch. 29 Blizz 
In C. B. Golab. 
104. 


Mich.7 Car. BR, 
Wells % Some*s 
Caſe. Cro. 1 pzrt, 
F7 4» : 


Vid.M'ch.'9 Car. 
Dorch:ſter & 
Wel"s Caſe. Cros 
Rep. pace i» 


MI De EA pre er or = einen. wo re 4% or ee er eoey rt Y TE: " 
No Ly © 


Ar T_ _ 


—_ 
p——_ - 


q 


08 Ap 


_ 


Ms 


ow ny 


| 0 Executors and Adminiſtrators. Parr FTA 


Mich. 41342 Eli7. 
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Between P: and -.S. the Caſe was ; An Infant was made Execu- 
tor, to whom certain Leaſes among other things were deviſed, and 
Adminiſiration during his Minority committed to one, who fold 


and alienated the Leaſes. It was agreed by the Juſtices, That the 


Adminiſtrator could not ſell the Leaſes, unleſs there were good 
and. rcaſonable cauſe moving thereunto, as in cafe there were no 
other Goods ſave the Leaſes, wherewith to pay the Teftators Debs, 
which ought of neceflity to be paid, the Leaſes may to that end 
and purpoſe be fold , otherwiſe not ; but Beaſts and other things 
which cannot long be kept or preſerved, cſpecially fat Beaſts, Corn, 
or the like, may be fold. Andof this opinion was the Chief Ju- 
Giice of the Rings Bench, and the Chict Baron. 

Debt as Adminiſtrator of B. upon an Obligation, the Caſe was, 
That the Inteftate died in Lancaſbire, but the Obligation was at 
London at the time of his death , and the Biſhop of Chiſter , in 
whoſe Dioceclſs he dicd, committed Adminiſtration to F. $. who 
rcleafed to the Defendant ; and the Archbiſtop of Canterbury 
committed the Adminiſtration to the Plaintiff : And this Releate 
was pleaded in Bar, and it was thereupon demurn'd. IParberros, 
Every Debt follows the perſon of the Dbtee, and Cheſter is with- 
in the Province of Tork, where the Archbiſhop of Canterbury 
hath nothing to do. Anderſon, Where one dies who hath Goods 
in divers Diocefſes in both Provinces, there Canterbury ſhall have 
the Prcrogative 3 othcrwiſe there would be two Adminitirations 
commirted, which is Res inaudita. The Dcbt is where the Bond 
is, being upon a Specialty 3 but Dcbt upon a Contract follows the 
perſon of the Debtor; and this diference hath been oftentimes 
agreed, vid. Dyer 30;. Andif the Archbiſhop of Canterbary hath 
not any Prerogative in Tork, but. that ſeveral Adminitirations 
ought to be committed, yet at leaftwiſe Adminiſtration for this 
Bond ought to be committed by the Axchbiſhop of Canterbary : 
wherefore the Releaſe 15 not any Bar. 

An Adininitirator ſpecial, dxrante Minori etate, of an Execu- 
for, may not grant a, Tcrmz. nor (ell Goods, except Boxa peritura, 
or for weceſty, for payment of Debts; but may ſue and be ſued : 
(1) Yet it hath been doubted, whether. ſuch an Adminiſtrator 


' Way affens..to a Legacy. (2) 


If there be two Exccutors made, whereof one of them is with- 
3a ,age, and Adminiſtration -be granted daring bis. Minority In 
ſych Caſe, one of them may,not bringan Action in his own name, 
but they maſt both joyn in the ARtion.. (3) And if ſuchan Ad- 
miniſirator darante Minori- etate, commit a Deveſtavis, or waſte 
the. Goods after the Minor come of. age (that.is, of age for an 
Exccutorſhip, or of Seventeen years: In ſuch Caſe, he. is to be 
charg'd upon the ſpecial.enatter,. and pot as Exccutor of his own 
Wiorge (4) * 2 One- 


_ 
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' One poſſefſed of Cattel, Chrn, Moveablc-goods, and of a Leaſe 
for years of Lands, made his Will, and thereby made his Wife 
Executrix of all his Cattel, Corn and Moveable-goods, not meg- 
tioning what ſhould be done poncerning the reſidue of his Eſtate, 
and made no othcr Exccutor.\ The Wife proved the Will, and 
Adminiſtration. was committed to her omnium bonorure, jurinns 
& Creditorum predifi. (her Husband) & ejus Teftamentum quali- 
tercungz concernent, The Queſiiyn was, Whether this be a genc- 
ral Adminiſtration committed, ox only an Adminiſtration of the 
Goods of which ſhe was made Executrix. Berkley Juſtice held, 
That it was but a ſpecial Adminiſtxation, becaule it is Bonorum, 
Jjurium & Creditorum predif. (the Busband) & predif. Teſta- 
mentum concerneuts But the greater opinion of the Court. was, 
That it was a general &dminiftration committed : For Fariun 
& Creditorum arc general words, and the word (Et) ſhould be 
expounded as (Axt 3) and it cannot be tied only to the Teſta- 
ment, fox there be not any words of Debts, as Creditorum im- 
ports. (5. | 

In LEA brought by an Adminiftratrix, upon. an Adminiftra- 
tion granted by the Biſhop of R. The Defendant pleaded an Ad- 
miniſtration committed to him by the Dean and Chapter of Carx- 
terbury, ſede Vacante, becauſe the Inteſiage had boya Notab:iliz. 
The Plaintiff replied, That the ſaid Adminiſtration was repeal- 
£d : And it was adjudged for the Plaintiff: x. Becauſe the De- 
fendant did not. ſhew what boya Notabiliz the Inteſtate had in 
certain : And it ſhall be intended he had not boys Norabiliz, and 
ſuch Adminiſtration is but voidable. 2. Becauſe before the Re- 
peal of the Adminiſtration by. the Metropolitan, the inferiour Or» 
dinary . may commit Adminittcation 3 ard when the Defendants 
Adminiſtration js repealed, it is void ab 3zitio : And in the prin- 
cipal Caſe it was reſolved, That whereas the Adminiſtration was 
committed. to the Obligor, that the Debe was not extinQ, be- 


czuſe it is in anothers right : Otherwilc it is, it .the Obligee hime XN 


ſelf made the Obligor his -Exccutor. (6.) | 

Debt againſt the Defendant, as Adminiſtrator of F, he pleads a 
Recovery againſt him.as Executor, and beſides, . to ſatistic that he 
hath nat any Affts. And it was thereupon demurred, and ad» 
judged to be a good Plea, and he ſhall not be twice charged, 
Wherefore it was adjudged for. the Defendant... | 

Debt againſt the Defendant as, Adtminiſtratrix of.7. H. ,hex 
Husband, upon a Leaſe to the faid T. by Indenture for years, and 
how the Defendant is Admiviftratrix.to him : And for Rent-ar-., 
xear after his death.the Action, was brought in the Deber and Der 
res: Upon Not-gailty.pleaded,, it 'was found for the Plaintiff, and 
paw..moyed in Arrclt.of Judgment, That the Declaration was y 

| good 


zJ Trin. 7, Car. 


( 
B. R. Ror. 497» - 


Roſe & Bartler"s 
Caſe. Cro. I, Paſo 
213» 


(6) 8 Jac. Ci. 3- 
pare. ir John 
Needham's Caſe, 
l. I 35» 


Hil!. 40 Elijz.C.B.., 
Smalpeace ver. 
Smalpeace. Cro- I 
Rep. pare.3+, 


Paſch.4r Eliz B., , 
R. Hody wert. . 
Hargrave. (ro. 


Rep. par. 3» 


age 
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Mich. 10 Jac. B. 
R. Stephenſon 
verl. Wood. Bolſt, 
Pare 2, 3, & 4» 


| goo :\F6r that,,ee. And at-another day it was moved, That this 
- Declzration ought to have been in the Detinct, and not in the De- 


ber arid Detince, becauſe ſhe hath the Term as Aeminiſtratrix, and 


4s 'nor charged by her own ContraQ, but by an AR of the Telta- 
or. and to that purpoſe was cited 19 H. 8.8. 10 H.5.95. Anda 
«prefident was ſhewn in C. B. between Barker and Kelſey, where 
- the Action was brought in the Detixer only, And Godfrey affirm- 


ed,” that in Feyn's Cafe in-this Court it was Ruled, That the Aﬀi- 
on ought to be brought in the Deriner. Gandy, The Action is well 


brought in the Debce: For this: Rent, though Arrear after the 


death of the Inteftate, begun firſt in the Adminiftratrix, and 
therefore the Action well lies againft her inthe Debet; For the 
reaſon 'why the Action againſt an Executor ſhall be in the De!iner, 


ts, for that the Debt grew due by the Teſtatorz and therefore it 


cannot be ſaid that Executor Deber- -But in an Action againk che 
Heir, it ſhall be in the Debet and Detrmet, becauſe he is bound by 
ſpecial words in the Obligation 4 and here the Debt which in the 
time of the Adminiſtratrix occurr'd, is her Debt 3 and in Dyer, 
6 E4.6. B81. the AGion is brought in the Debes and Derixce tor 


--Rent arrear in the time of the Exccutor, and admitted to be 
. good. Popham accord. : For the being charged with the'Rent in her 


ime) it accrews by reaſon of the profits of the Land which ſhe her 


felf received, and therefore ſhe is charged, having qaid pro quo. 


For if an-Executor hath a Leaſe for years of Land of the value of 
Twenty pound per an. rendring Ten pound per ann. Rent, it is 
Aﬀets in his hands only for Ten pounds over and above the Rent. 


Fenner agreed to this Opinion, and to that purpoſe cited 10 FH. 6. 


'? x, That the Husband ſhall be charged after the death of the Feme, 
for Rent-arrear in his own time, - becauſe he received the profits of 
the Land : So as the Rent grew due in reſpe& of the occupation 
and taking of the protits. And therefore ſhe ts chargeable, and 
not meer]y as Exccutrix. C/meb agreed with them $5 wherefore it 
was then adhudeged ,for the Plamtfl, Note, That afterwards this 
Judgment was reverſed in the Exchequer Chamber for the point 
in Law : For all the Judges of the Common Bench, and Barons 
of the Exchequer held, That ſhe ought to be charged in the De- 
tet, becauſe the is charged only by the ContraQt of the Inteftate. 
5Ca-31. | a | 

The Caſe was : One-died Inteftate in the County of York, and a 
Arranger prayed Letters of Adminiftration to be granted: to him, 
which was repealed by the Delegatesin York, : There was an Appeal 
fo the Court of Detegates'in the Chancery, who did repeal the 
former Sentence at Tork, and adjudged, that the party made no. 
Will, and granted Letters of Adminiftration to him-who appeal- 
ed to them , The Archbiſhop of Canterbary granted Adminifira- 
, | tion 
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con 102 ſeeond-perſon-3) and:ithe Archbiſhop of Tonk to.4 third 
perſon, who made a Releaſe untothe Debtor of the {nteſtate'; We 


on which Releaſe, Debt was brought by the firft '/Adininiſtrator 


againſt the Defendant, who pleaded the Releaſe made to-him-: And 
whether this grant of Letters of. Adminiſtratiou- by the Judges 


Delegates were good or not, was the Queſtion. 'But the better - 


Opinion'of the Court' was, That the Letters of Adminiftration; 


which were granted by the Judges Delegates, was-not good : bur 


there being boua Notabilia, the Adminiſtration was to be granted 
by the Archbiſhop : And it was ſaid, That if the party who died 
Iateftate, had Goods in ſeveral Provinces, both the Archbiſhops 


there having a peculiar, might grant Letters of Adminiſtration : 


And although the Ring be Supreme Ordinary,” atid by Delegates 
may do many as yet the Court of Dclegates cannot do this, 
nor have they power to prove any Wills for the power of the 


Judges Delegates, is, Poteſias Delegata corrigere nou 2xequi; And 


the Court-ſaid,- That it was adjudged in one Brakenburies Caſe, 
That the Judges: Delegates had not power to grant any Letters of 
Adminiſtration. Notwithſtanding which, it is in another Caſe of 
the like Circumflances formerly reported in this'manner z vize 
A Teſtament is diſproved-in the Ecclefiaſtical Court : The party 
appeals to the Metropolitan, there itis diſproved alſo; afterwards 
an Appeal is made to the Court of Delegates, and there like- 
wiſe it is: diſproved :- At aft the party: appealed to the- Dwrey in 
Chancery, by the Statute of 25H. 8. and there alſo it was diC- 
proved before the Commiſſionersz 'and whether the Quecn ex Ax- 
tboritate ſua Regali might grant Letters of Adminiſtration, was the 
Queſtion, The opinion of the Fuftices of the Common Pleas was, 
That the Queen might, becauſe the ſaid Court of Chancery is the 
bigheſt Court,- and- the matter being once there, « cannot be de- 
termined by any'inferiour Coart 3 / and then the party may ſhew 
1m. his Declaration generally the matter: And that Adminiſtration 
was granted to him-by the Queen, ex ſna Regali Anthoritate, uns 
der the Seal of her'Court of Delegates. (1) ' i 

In.an Aſſwmpſit brought by Husband and Wite,. as Adminiftra- 
tors of the Goods of 4; B. The Defendanti did imparl, and af- 


(1)\Tich.24 F'iz 
in C. B, Gudbolte 5 


texwards' demanded Oyer of the Letters of Adminiftration. And 


it appeared, That the Letters of Adminiftration were grantcd to 
the- Plaintiff by one Tho. Taylor Batchelour of Law, Commiſſary 
of. the Biſhop of Loudon. . The Defendant pleaded after the Dar- 
rein continuance, That Adminiſtration was granted- to him under 
the: Seal -of the: Vicar-Generat," and: alſo pleaded: the Statute of 
39 H- 8: which fays; that it ſhall be awkul fot any-perſon, -being 
a :Dogor of Law,” to be-.Commiſſiry. ahd txergle Pediefiaſtical 
JuriſdiRion 3 and then ſhews;! That-the fid* Thorns Tayher> was a 
1G $3 meer 
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meer Lay-man, and not Defor Legis Cipilis nec Minifter allocatus, 
whereby he had no power to commit Adminiſtration : But it was 
adjudged by the whole Court, That the Adminiſtration granted 
to the Plaintiff, was a good Adminiſtration , being under the 
Seal of the Officer, until it be avoided by Sentence : And yee 
ſuch an Avoidance (hall not make a man's att void, no more then 
if a Lay-man be prelcated to a Benefice, albeit-ic be a Nullity in 
our Law ; yet the Church ſha]l not be void by our Law, but from 
the time of che Deprivation, of which notice ought co be giver: 
&o the Patron : And if it ſhould be otherwiſe in the principal Caſe, 
an infinite number of Adminiſtrations might be drawn into que- 
tion upon ſuch an Avcrment; That he who granted them was 2 
Lay perſon: Which is not co be ſuffered, for the inconveniences 
which might happen. Ic was reſolved, the pleading of the Ad+ 

miniſtration to the Defendant was not good, becauſe it appeareth 

(2) Kill. 36E'-. by thedatcof it, it wasafter the laſt Continuance 3 and therefore 
jorge pub 4- could not be pleaded, until a new Continuance after. (2) 
Trin2481iz.s, An Exception was taken to a Declaration, becauſe the Plaintiff 
R. Dore! ve'T. conveyed his Intereſt to an Adminiſtrator, to whom the Arch- 
corny Cro-Bep- biſhop of Canterbury did grant the Adminiftration of all the Goods 

of the Leſſee, and did noe ſhew how the Archbiſhop granted it, 
cither as Ordinary, or by his Prerogative : And this was held by 
all the Court a material Exception : But it was afterwards al- 
kdgcd, That all the Preſidents in this Court (viz. B.R) and in 
C. B. were {o in general, without ſpecial ſhewing how ; and for 
that they would not change the Preſidents, they diſallowed the 
Exception. And in this Caſe'it was held, That if an Admini- 
ſtrator doth grant Omnis bona & catalla ſua, a Term which he hath 
as Adminiftrator, doth not pals, for it is not ſawum, but he hath it 
in right of che Intcſtate : But if ove hath a Leaſe as-Executor or 
Adminiſirator-of the Mannor of D. and he granteth all his right 
and intereſt in the Mannor, the Term which he hath as Execu- 
tor, &c. doth. paſs> for he had no other right in it, and his intene 
is to paſs it, but by general words it (hall not pals. 

Wich.28,29 Eliz- +Debt againft the Defendant as Adminiſtratrix, ſhe pleaded plexe 


Stamp veil Adminiftrawt; the Jury found, That the Intefiate was indebted to 
par. 3- divers: by Obligations, -and that after his death the Defendant 


had taken in the Obligations, and obliged her ſelf to pay the 
greater -part of the ſums -contained in the Obligations , at cer- 

. eain' days to come, and for the'reſidue had promiſed to the par- 
ties, That in conſideration of delivery in of the ſaid Obligations, 
that ſhe would pay, &c. And by the opinion of Anderſon, Wind- 
bam and Periem, it was held clearly a -good Adminiftration, ſo 
that the property of the Goods of the Inteſtate to that value were 
altcred. and changed in the Defendant. | A 

= Action 
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AqQion Sur Trover : And declares as Adiiniſtrator of F. $. 
and that Adminiſtration was committed te him by 4. B. Othcial 
to the Biſhop of Peterborongh, and ſheweth not that he was Or- 
dinary of the Place, or that thegranting of Adminiſtration did 
belong to him and this matter after Verdi was alledged in Ar- 
reſt of Judgment 3 but becauſe divers Preſidents had been fo, and 
that ſuch Declarations had bcen allowcd, the Court did give Judg- 
ment for the Plaintiff, 

Debt as Adminiſtrator to one Philips, and declares, That Ad- 
miniſtration of the Goods of Philips was committed to him per 
Adrian Vane Sacre Theologie Doftorem, (ucha day apud Mormouth, 
and the Plaintiff recovered in the Common Bench by default; 
and Writ of Errour was thereon brought, and the Errour aflign'd, 
becauſe it is not ſhewn'that Vane was Ordinary of Monmouth, nor 
that the committing of Adminiſtration appertained to him 3 and 
in regard it was in a Declaration which ought to be certain, and 
he is not a Biſhop, nor any perſon who may be intended to be the 
Ordinary, the Judgment was therefore reverſed. 

It was moved by Che the Queens Attorney, That the com- 


mitting of Adminiſtation being by the Archbiſhop, although he. 


had not Goods in divers Dioceſſes, becauſe it is in his Province 
wherein he hath:Juriſdiction, it is not void, but only voidable by 
Sentence 3 and it is not like to an Adminiſtration committed by 
another Biſhop of the Goods of a man who dicd in another Djo« 
ceſs, .or who had Goods in divers Diocefles; and this difference 
hath been taken and agreed in the Queens Bench, ec. But the Ja- 
Kices (aid, it was all one, and the Adminxration is void in both 
Caſes, and not voidablc only. 

Debt upon an Obligation of One hundred pound, one of the 
Defendants was Out-lawed, the other pleaded, that he who was 
Out-lawed, was made Executor, and lolely proved the Will, and 
Adminiltxed, and that the Defendant as Seryant unto him took 
divers of the Teftators Goods by his Dclivery, and by his appoint- 
ment had ſold them, Abſqz boc that he Adminiftred as Exccutor, 
or in any other manner; and it was thereupon demurr'd, and ad- 
judged tobe an ill Plea, becauſe he doth not ſay that he refuſed 
before the Ordinary, nor confeſſeth any Adminittration z for that 
which he confeſſeth is not any Adminiſtration, and ſo no an- 
"1 to the Plaintiff: Wherefore it was adjudged for the Plain- 
cf, 

Debt : The Plaintiff as Adminiſtrator of F. $, ſued upon an 
Oblipation made by the Defendant, and had Judgment, after- 
wards the Adminiſtration is revoked but notwithſtanding that, 
the Plaintiff proceeded, and: got the Defendant in Execution. 
And upon a motion to the Court, it was agreed by the whole 

Ii Court, 


Mic'.29,30 Fliy. 
Lacy verl. Smitk. 
Cry. par. 3: 


Mich.36 37 Eliz. 
Morgan verls 
W..zams, Cro. j 
PaTr- 3+ 


Hill. 37 Eliz. 
Cum. Scac- Biw- | 
gham verl. 
Smeathwick Cres 


Par. 3+ 


Mich. 43 Fliz. C. 
B. Golfrey virl. 
Wo:rdrw 4. Cro, 
Rep- par. 2. 


BY. ; Ja. B.R- 
Baynchurſt and 
Sir Chkartes Tele 
rorton's Cat. 


Ye;v. Rep. 
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Court, That the Execution was void, and” that the Defendant 
ought to be diſcharged, nia Erreniee emanavit3 for that the Let. 
ters of Adminiftration being revoked, the Plaintifls power is de- 
termined 3 therefore the ground of his Sait being overthrown, 
viz- his Commiſſion, he hath no Authority to proceed further, 
and the Execution iſſued without Warrant. The ſame Law (per 
Curizm_) on a Judgment for an Adminiſtrator, the ſecond Admi- 
niſtrator ſhall not have Execution thereon, for he is not privy to 
the Record. ©xod nota. And therefore if the Adminiſtrator of 
A. B. ſue, and have Judgment for a Debt due to A. B.. and then 
dic, the Adminiſtrator of the Goods not Adminifired of A. B. 
may not havea Scire facius upon this Judgment, but muſt 'com- 

(r)Cro-2-4:32. MENce the Suit de nope. (1) | | =_” 
= : Debt. The Caſe was: Rent was granted to Baron and Feme for 
C7 their lives, the Rent was Arrear, the Baro dies, another Rent is 
verſs Topic. ,, Arxear, the Feme dies Inteſtate, and her Adminiſtrator brings Debt 
£40. BRePPI-3% for the arrearages due in the Life of the Baroz, andafter. All the 
Court reſolved that it well Jay, becauſe the arrearages ſurvived to 

the Feme, as well as the Rent it ſclf. But an Exception was taken 

to the Declaration for that it is alledged, that Adminiſtration 

was committed by the Dean of Lichfield, and it ſhews not by what 
authority he committed it, nor that he was Lyoci allins Ordinarits 5. 

and for this cauſe the Court held the Declaration to be ill, for the 

Court intends not his Authority, being ſpecial, without ſhewing 

it. But the pleading of Adminiftration committed by a Biſhop is 

good enough, without ſaying that he was Loci illins Ordinarius, 

tcr ſo it ſhall be intended, and fo the Preſidents warrant it 3 but in 

a Bar of Replication it is vicious. vid. 35 H. 6.46 

Mich. 17]:c.B. Debt brought againſt C. as Adminiſtrator, and Judgment there 
ety bs rol upon and now moved in Arreſt thereof, That this Action was 
 Ero.Rep. par. 2: brought by an Adminiſtrator, who ſhews,, That Adminiſtration 
m_ was committed to him by the Archdeacon, but ſhews not what 
anthority the Archdeaeon had to commit Adminiſtrationz and 
in. proof thereof, 21 H. 6.23. and 35 H. 6.46. were cited. And 
the difference is where Adminiſtration is committed by the Biſhop 
or Mctropolitan, and where by one who hath peculiar Jurifdi- 
Qion ; for in the laſt Caſe he ought toſhew how he hath his power, 
Plowd.29-. And although it be after Verdid,-yet « 15 not holpen 
by the Statute of 18 Eliz- - 14- bcing matter of ſubſtance and 
not of form, as it was adjudged in Cmtts .and Benners Caſe 3 but 
the Court held, that it was well enough 3 and they faid, That the 
Books are of Peculiars, for it cannot be intended , that they have 
any authority unleſs it. be ſhewn : But the Archdeacon is Oculus 
Epiſcops : And de Fure Ordinario he is to commit Adminiſtration ; 
and it was adjudged for the Plaintiff, - tf © "8 
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An Executor recovers Debt, and dies Inteftate; The Ordinary, Hill. 28 8.8. Le- 
commits Admwmiſtration de boyis #ox, &c. The Adminiſtrator ſhall os. 2o Bo 
not have a Scire facias on the Judgment, but a new Action of nu. 13. 

Debt as Adminiſtrator to the firſt Teſtator, who is now dead In- 
reſtate. - And when an Executor is made only from a day to come, 


the Adminiſtration in the mean time muſt be granted according to 


the Statute. (1) ' (1) Hob. 150. *' 


A- man ſets a Leaſe for yeas, the Leſſee Covenants for him and _ 
his: Aſſigns, that he will not lop nor top the Frees during the — cx oY 
Term: And after the Lefſee dies InteRate, and the Oaxdinary com< | 
mitted Adminifiration to F. B. who lopp'd the Trees 3 whereupon 
the Opinion of the Court was, That it was a breach of the Co- 
venant, for thatan Adminiſtrator is an Aſſign as well as an Exe- 
cutor. And an Adminiſtrator may as well as an Exccutor, plead 
Detainer for his own Debt, ſpecially, without being driven to 
plead Pleinement Adminiſter : As in Sir Hen. Warners Cale againſt 
Winsford 3 againft whom, as Adminiſtrator to Kirby, he brought 
Debt : The Adminiſiator pleaded, That the Inteftate was indebt- 
ed unto himſelf , by divers Obligations C and recites them) to 
che ſam of $0 }. and that Goods to that value, .and not above, 
came to his hands, which he detains for his Debt, and that he 
hath nothing Vltre. The Plaintiff demurred in Law, becauſe ic | 
amounted to the General Iſſue of Pleinement Adminiſter. But the 6 00orgh Be ongmm 


| better Opinion of the Court was, That this is no cauſe of De» »# rri wainſe - 


mutrer, for the Plea is ſufficient, and befides it is ſome matter #74 Croo- 

in Law, which hath been allowed always to be pleaded ſpecially, 

and: not left to a Jury. | | 

Adminiſtrator brought Debt, and declared, that Adminiſtration mich. 35 & 37 
was committed to him by A. B. Sacre Theologie Profeſſorem, and "7 H_— 
faith' not Loci illiins Ordinariam; tor which cauſe upon Errour the Mus: Rep-n-504. 
Judgment ' was reverſed. | 
In this Caſe the Queſtion was, Whether the Ordinary had power Hill. 13 Jac. _ 

to take a Bond or Obligation of the Adminiſtrator to diftribure, bike MERA 
according to the Ordinaries diſcretion, the Goods that ſhould: re- 1u- 3197+ 
main after Debts and Legacies paid. And it (cemed to the Court, 

That ſuch Obligation is not good :; But in regard the Caſe was © 

great conſequence, Adjonrnatunr. | | 

Debt brought by F. >. againſt A. P. Execcutor of H. 1. upon Mich. 5,6 Ph. * 
a Bond or Obligation of One hundred Marks : The'Defendant *M Fer , 
pleaded, he was'never Executcr, nor Adminiſtred as Executor 3 Rep: nu. 53. 
whereupon they were at Ifſuc, and ata Nifi Prius it was found by 
a ſpecial Verdict, That he had received Seven pound Debt dueto 

the Teltator, and made an Acquittance tor the fame,-and took in- 
to his poſſc hon ſeveral particular parcels of Goods of the Tefta- 
tors, and converted them to his own uſe ; Whereupon all the Ju= | | 
Ii 2 ltices 
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34 Ps. 14 Roll. 
Abride. tit. ExEC- 
CUtuUr. lit. D. 


26 Ed. 4.17-Rol!. 
Abridg. tit. cod. 
lir. B, 
Roll. ibid. 11 H- 
4+ ©4+ 


(1) Bridzm. 55- 


(3) Mich. 13 Jac. 
B.. R. Goffe verl. 
Hoymood... Entr. 

Trin-12 Jac.Rot-» 


$32. Ru]. Rep. 


(3). C0-4- 18» . 


(4) 2 H. 6. 36. 

| 21 H. 4. 844 

110 Bridgm. 55>» 

[| 27 H 6. 35: 

b| (5) Dyer 254» , 


ftices reſolved, That'it was an Adminiſtration 3; but at. the requeſt 
of Sir Anthony. Brown they reſpited the Judgment; after the De- 
fendant died, and it repented. the Juſtices that they,had not given, 
Judgment. 

The Ordinary may grant ſeveral Adminiſtrations of ſeveral-parts 
of the Inteſtates Goods, 10 Fd. 4.1. b. 18 H.6.22-b 38 Ed. 3-21. 
Alſo he may grant the Adminiſtration conditionally, as whereas it, 
was before granted to-F, $, who is now Out-Jawed, or a Prifo- 
ner, or beyond Sea, &c. he may grant it to another with-an Irs ta- 
men, That if the (aid F. $. return into Ergland, he.ſhall Adminis 
ſfier when he returns. | 

It an Executor takes only the Goods which the Teſtator in his, 
life-time toak from him per tore, it is not an Adminiſtration. | 

If certain Goods be deviſed. to a_Co-Executor, and he take. 


- them without the aſſent of the other . Co-Executor, it.is an Ad- 


minittration, becauſe a Deviſee cannat take the Goods deviſed. 
without the Executors aſſent. But where the Teſtators Executon 
or Adininiſtrator hath once agreed to a Legacy, (o. as it. is execu« 
ted, the Legatee hath then fuch a pxoperty therein, and ſo veſted, 
-1o him, that he may enter into, or take the thing, and juſtifie the. 
fame. And therefore if an Executor or Adminiſtrator aſſent, that. 
the Deviſce. of. a. Term ſhall occupy the. Land, this. is a good, 
afſent to perfe& the Deviſe of the Leaſe. And if. part of the 
Leaſe. be deviſed to one, the remaining part to another 3. and. the 
Executor aflent, that the firſt Legatee ſhall receive bis. part, this 
may, be a. good affent. to the other for hjs.part, But it a Term 
be deviſed to one, and a Common or a Rent out. of-it toanother 
and the Executor.pay.the, Rent, or (uffer. the other to, put in Cat- 
tel into the Common : This isno aſlent to the Term, (1) 

A.. mai deviſes a Rent to one, and the Term to another, the 

Exccutors affent to the Term is not an aſlcnt to the Rent, nor cag 
he: affent to it afterwards : But if .he firſt aſſent. to the Rent, he. 
may afterwards aflent to the Term. (2) . 
A. Term. of years of Land is deviſed ta ons, if- the Execytor 
faffer the Deviſec. to take the profits thereof, though but for a cer- 
tain time. only, .orfays to him, . Liſh you mnch- joy of it, or I pwn- 
poſe you ſhall bave it, according t9.the Deviſe, or the like, this will 
amount to an. afent in the Executor, and be an Execution of .the 
Devile. (3) 

If a Deviſce ſhall.enter-into a, Term of years, ox take any Goods 
or Chattels deyiſcd. to him by Will, without. the delivery thereof 
by the.Exccutor, he may.have his Action of, Treſpaſs againiihim 
for ſo. doing. (4) The Calc, is. the ſame, be. the thing deviſed - 


ecntan or uncertain. (5). 


A+ 
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A- Term of years is deviſed te 4: B. the Executors agree; that 
A«B.. avd C, D., ſhall have it : This is good aſſent, and by this 4B. 
alone (hall have it (6) . (6) Co. 4. 24 
If Land which a Teſtator hath-by Leafe, be deviſed by kim to 
his Executors for life, the Remainder over, there muſt be a ſpecial 
aſſent thereunto by the Executors, as to a Legacy 3 otherwilc it is 
not executed: For. where a Deviſe is to an Executor for life, and 
he.enter generally, he ſhall be deemed to have it as an Executor, 
and -not- as Aa Legatary, unleſs he make a ſpecial Ele&ion, (7) (7) Coi10-47,4994 
A. Term is Deviſed by. a man to his Wite for as many years as 
ſhe ſhall live, and after her the reſidue thereof he doth: deviſe to 
his Son, he makes his Wife his Exccutrix, leaves Aſers to pay 
his Debts, and dies. The Wite enters; and claims only :as Le- 
patee for. her life. This is a. good aſſent in Law to the Deviſe of 
the Remainder-Eſtate to the Son, and doth. velti,. not as a Poſs (8) Dior a6 
bility, but as an. Intereſt, (8), Plow. wt, wy 
Although the aſſent of an Exccuter be fo requiſite in the Law 
to the due Execution of a Legacy, yet it. is not of that force as to - 
make that Legacy good , which in it ſelf is-bad 3 and therefore 
if.a Tcſiator .deviſe a thing, which he hath not to his own uſe, 
nor hath a property thexein, ſuch Deviſe cannot be. made good 
by the Executors aſſent thereunto. (9) Nor is the Executors (9) vtow. 525; .. 
aſſent requilite to. a Deviſe of Land; tor without. any leave of, 5*© : 
the Exccutor, a Deviſee of Fee. ſimple, Fee-tail for lite or years, 4 : 
may--enter into the Land deviſed : Inſomuch , that if. the Hei noche bras 
enter firſt, the Deviſee may enter upon him, and eject him. (2x0) 575578: Browal-- 
And if a Legacy be bequeathed to one of the, Executors themſelves, ES 
| he may take it. without any aſſent of. his Co-executors, yea, be-.,, 
fore any Adminiſtration if he pleafe.. (11) TOE 
The aſſent of any .one Executor, where there be more, is ſuf 
' ficient, and fa is the aſſent of,an Executors Executor, as alſo is» 
the, aſſe#t, of an. Inteltate- Executors. Adminiſtrator. Or if theres , 
be.none ſuchg the Legatee himſelf upon an Executors Inteſtations' 
ox Refuſal of Adminiſtration, may take the.ſame, and. aſſent to his- 
own Legacy by publick Declaration, And. where the ſame per, 
ſon. is: both Executor and Legatce, he way affent. to, and take the + 
one, yet wave the other... For which Reaſon, if an, Exccutor-: 
Legatee of a Term enter, .agd die, befoxe Probate , the .Legatees... 
Exccutor ſhall have it, provided.it-be not: in prejudice.to. a Cre-::- 
ditor.. (12). It Leaſe-Lands be deviſed to. an Executos for life,:(r:) Dyer 373.4 
the Remainder over, in this Caſe there muſt be-a ſpecial aſſent to ,3%7* 
it,.as £0.a Legacy to him in Remainder, .otherwile it will not. be 
well executed. (13). a." (13) Cro» le 213s . 
Adminiſtration may. be committed of the Goods of a Woman, , , ::4 wr. 
Coverty. who dies Intcfiats ; for. pollibly ſhe. might have Wy - ine Exccut: !it. E=-. 
| A KiQn, .. 
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Hill. 26 H.8. 
Bendlowes 25, 

& Hugh's Abridg. 
vol. 3. tit. Ad- 
miniſt, 


Trin. 30 Eliz. B. 
R. Serbbs & 
Rightwiſe Caſe. 
Cro. 3 par- 92. & 
Hug*'s Ibid. 


Paſch. 309 Eliz.B. 
R. Hewſiu & 
Webb?s Caſe. Cro. 
' g- par. I21. 
Mich. 4344 Eliz. 
B. R. Scidmore 
vert. Winſtone. 
Crv. Rep. par 3+ 


Vil. 21 H. 6.29. 
21 Fd. 4-50. 
Vid. Co. 5-patt. 
31. ACCe 


Coke 9 part. 39. 
Wrn/loc*s Caſe, 


It cannot be without Deed. | 


"A@on, which by the Law are not'givers to her Husband, nor af- 


ter her deccaſe are at all inveſted in-him.' 'D. -$ Eliz. 25.90. 
Admitt. T : Wy j 

A man poſſeſſed of Goods, made an Infant his Executor, and 
died : The Ordinary committed Adminiſtration dxrarte minori 
etate of the Infant, to a firanger © The Queſtion was, when the 


- Infant came of fall-age, What remedy he ſhould have againſt the 


Adminiſtrator for the Goods? It was the Opinion of the. Juſtices, 


[That he ſhould not have an Accompt againſt him, but he mighe 
have Detivxe againſt him for the Goods, or- otherwiſe ſue him in 


the Eccleſiaſtical Court for them. | 

' Debt againſt an Executor : The Defendant pleaded, That he 
had taken Letters of Adminiſtration : The Plaintiff replied, That 
he Adminiſtrcd of his own wrong, and after took Letters of Ad- 
miniſtration, -It was the Opinion of the Juſtices, That by his own 
at he cannot purge himſelf of the firti wrong and therefore 
this Action by the name of -Executor, good. 

Note, it was reſolved per Cxriam, That Debt upona Contrat 
of the Inteſtate doth not lie againſt an Adminiftrator. © + 

Debt by an Adminiltrator. After Verdi& it was moved-in Ar- 
reſt of . Judgment, That the Declaration was not good, becavſe 
he counts, that Adminiſtration was committed to him by the Bi- 
ſhop of Se. David's, and he faith not Loc? illiue ordinarins, nor cut 
Adminiftratio pertinuit > ſed non allocatur. Forit is intended that 
he is the Ordinary, -and ſo is the common courſfe'of Declarations,” 


unlefs the'Admimifiration is alledged to be committed by-one who 


hath a-peculiay Jurifdiction.' ERS | 

The-Cammiſlary of the Biſhop of Loudon committed the Ad- 
miniſtration of Goods by word; and gave an Oath to the Admit. 
niſtrator, which was entered in the as of the Commiſlary ; 
but - there were no Letters of Adininiſtration, either inthe name 
of the Commiſſery or- Ordinary 3 and whether this'was'a good 
Adminiftration granted by word, was the Queſtion ? It was not 
reſolved, but the better Opinion ſeemed to be, that it was not, 


If divers perſons be made Executors, and ſome-of them re- 
faſe/at one time, and ſonic 'of 'them at another, -before 'the Ordi- 
nary, they may afterwards Adminiſter the Goods of -the Teſtator; 
but if they all retaſe before the Ordinary, and the Ordinary com- 
mits the Adminiſtration of the-Goods to another, afterwards they 
cannot 'prove the Will, © od 1 ag. earl 

A Mcrchant of Iretand, by an Obligation made in Treland, be- 
came bound to A. B. of Loydou > which Bond was in Lonor, 
and there remained. A: B. died Inteftate in Com: B, in England. 


The Biſhop of Irdanud committed Adminiſtration to the:Son'of 


A. B. 
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'A.. B.: whorreleaſed the Debt. The Archbiſhop 6f Canterbury 
committed the Adminiftration to the Wife of A.'B. and ſhe 
brought an Action of Debt againſt the Obligor 3 and adjudged 
the Adtion was maintainable ; for that the adminiſtration ſhall 
be committed by the. Ordinary of the place where the Obligati- 
on -is, and not where the Debt firſt did ariſe, becauſe it is not 
Local. <a he: eas. 


v7 0 CHA P., XXXLI. 
Of Adminiſtrations fraudulent and reuocable. 


T.; The Statute of 34 Eliz. cap. 8.. Touching fraudulent Admini« - 
ftrations. 6 ; 
2.: Whether the Hachand may claim tbe Adminiſtration of bis In- 
 teſtate Wife's Eſtate de Jure, before or bn . precedency. to any 
| other | | ' hr Wo FOh# F 


3« In what caſe an Execntor ought to prove the, Will, nowitb- 
ſtanding Letters of Admmiſtratiou granted ts another. 

4. Letters of Adminiſtration once granted , . are not revocable at 
the Ordinaries meer will and pleaſure. | 

5.. Tn what caſe' Atts done by a former Adminiſtrator are good 
in Law, notwithſtanding ſecond 'Letters of Admipiſtration a 
wards granted. : 5, | 4s, 

6.. Caſes in Law touching this ſubjed. 

7. Whether an Alien may be an Adminiſtrator. - 


14 Eliz, Dyer. . 
303. Luker's 
Caſe, 


1. *g*He granting of Adminiftrations by'the Ordinary, or ſuch 


; as-by or under him ate thereunto conſtituted, being the 


only Expedient (Letters ad Colligendum excepted) that the Law -: 
hath provided for the due management and diſpoſal of the Goods - 
and Chattels of ſuch deceafed's as dic Inteſtate, or eventually fo s . 
And the Ordinary's power therein , though in ſome things cir- - 


cumſcrib'd with Limitations: yet in other things left even by the 


Law much to his diſcretion : There haye not beep wanting very þ. 


fubtil Experiments upon the deceaſe of Inteſtates, by an Artifice 


even under colour of Law it ſelf, to arrive at a Legal title, to + 


ſuch Goods and Chattels, with deſign thereby {o.to poſſels the 
Efiate, as to: diſpoſſe(s the Inteſtates Creditors of all fair hopes 
of recovering their juſt Debts. Now for prevention of ſuch Frauds, 
and to obviate the confequential Miſchiefs thereof, the Law hath 
provided 3 as followeth, viz © Foraſmuch as it is often put in ure, 


Stat. 42 Elits 
Cap. 8, 


g_— Ire > mom 
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Cro. Rep» 


< tothe defrauding of Creditors, that Tuch perſonsas are to have 


«the Adminiſtration of the Goods of others dying Intcefſtate com- 
© mitted to them if they require it, will not accept the ſame, bue 
« ſuffer or procure the Adminiſtration to be granted to ſome ſtran- 
<& per of mean Eſtatc, and not of Kin to the Inteſtate, from whom 
<« themſelves or others by their means do take Deeds of Gifts, and 
« Authorities by Letters of Attorney, whereby they obtain the 
<« Eſtate of the Inteſtate into their hands, and yet fiand not ſub. 
<« je to pay the Debts owing by the ſaid Inteſtate 3 and fo the Cre- 
* ditors for lack of knowlcdg of the place of Habitation of the Ad- 
<«< miniſtrator, cannot arrelt him, or. ſue him: And if they fortune 
<« to find him ont, yet for lack of ability in him to'ſatisfic of his own 
« Goods, the value of that he hath conveyed away of the Inte- 
<« ſtates Goods, or: telealed of his Debts by way-of Waſting, the 


<< Creditors cannot have or recover their juſt and due Debts. Be ie 


© Enacted, that every perſon and perfons that ſhall hereafter ob- 
tain, receive and have any Goods or Debts of any perſon In- 
< teſtate, or a Releaſe, or other Ts of-any Debt or Duty thac 
«belonged to the Inteſtate upon, any traud as aforeſaid, or with- 
© gut ſuch valuable Conſideration as ſhall amount to the value of 
<« {ame Goods, or Debts, or near thereabouts © (cxcept -it be in 
© ox towards ſatisfaQtion of ſome Jjuſi and principal Debt of the 
« value of the ſame Goods or Debts to him owing by the Inteſtate 
*Cat the time of his deceaſe) ſhall be charged and chargeable as 
* Executor of his own wrong, and ſo-far ouly as all ſuch Goods 
« and Debts coming to his hands, or whereof he is releaſed or 
* diſcharged by ſuch Adminiſizator, will latishe, deduQting never- 
& thelc(s to and for himſelf allowance of -all juſt, due, and: princis 
<< pal D.bts upon good Conlideration, without Fraud, owing to 
* him by the Inteſtate at the time of his deceaſe, and all other pay- 
* ments made by him, which lawful Executozs or Adminitirators 
Y may and ought to have and pay by the Laws and Statutes of this 
< Realm. 

2. Bcfore the Delegates in an Appeal of Adminiſtration com- 
Mitted to A. R, Niece of E. F. late the Wite of R. F. The Hus- 


Kill. 3 Car. iv band appealed, pretending that of right it belonged to him, and 
. the Delegarcs, : 
Johns s P _ 


not to any of his Wife's Kindred: And after divers Debates, as 
'well by Common Lawyers as Civilians, .it was reſolved by Fones, 
TVhitlock and Yelverton Juſtices, That of right the Adminiliration 
ought to*be committed to the Husband, and not to any of the 
Wite's Kindred, by the Statute of 31 Edw. 3+ cap. 14. as to the 
moſt faithful Friend for as it belongeth unto the Wife upon the 
Husbands dying Intcſtate, fo it b.lo 1geth more-praperly unto the 
Husband upon the Wife's dying Inteſtate : But they agreed, That 
the Statute of 21 H. 8, doth not extend to compel the Husband » 

: {ac 
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take Adminiſtration, for that is a Penal Law, and extends only 
to the Wife-and Kindred, and not by Equity tobe extended to the 
Husband 3 and for their opinion they relicd upon Coke, lib. 4.fo.5 1. 
Ognel's Cafe, That the Adminiſtration of the Goods of the Wife be- 
longeth in righe to the Husband. But Croke Juftice doubted thereof, 
and wasof a contrary Opinion : For the ſaid Book doth not give 
any Reaſon, nor (ſhew any Authority to maintain it, and in Kea- 
ſon the Husband is not to have it de Fare, but it is in the power of 
the Ordinary to commit the Adminiſtration unto him, or to the 
Wife's Kindred for it he ought to: have it de Fwure, he would 
never ſuffer the Wife to make any Will for the advancement of 
the Children by another Husband, or for her Kindred ;: And the 
Wife, without the Husband's affent, cannot make a Teſtament 
but by his aſſent (he may make him Exccutor for things in Aci- 
on, as Debts, or des bieus aſport betore the Coverture: So it is his 
default if (he dics Inteftate. Alſo the Wife is to be intended tobe 
advanced by the Husband, and to have by the Cuſtom rationabi- 
lem partem bonorum ; therefore he is not in ſuch degree as his 
Witc, and he isnot de Fure to have the Adminiſtration; but the 
Ordinary may commit it unto him it he pleaſe, or he may refuſe, 
and no Appeal lies, if the Adminittration be not commicted un- 
to him: For it is meerly at the Ordinarics diſcretion, and of this 
opinion were the Civilians : But afterwards the ſaid three Juſtices, 
in the abſence of Croke Juſtice , refolved for the Plaintiff. Vid. 
4 H.6.31. 12 H. 5.24. Coke, lib. g. fo. 38. 34 H6. 14. 27 HS. 
26. 39 H.6. 27. 18 Ed.q-11.' 

3. Although upon an Exccutors refuſal to prove the Will and 
take on him the Office of Executorſhip, and thereupon Admini- 
ſtration be committed, the Executor cannot (as ſome hold, ſed 
| Quere) goback again to prove the Will, and aſſume the Execu- 
torlhip3 * yet it only upon the .Executors making default to 
come in upon Proceſs to prove the Will, the Adminiliration be 
committed z in that Caſe the Execcutor may yet at ary time after 
appear and prove the Will, aud fo cauſe the Adminiltration to 
be revoked. * Alſo, if afteran Executors refuſal ic ſhall appear 
to the Ordinary that he had Adminiſtred before ſuch his refuſal, 
then may the Ordinary revoke ſuch Adminiltration granted toan- 
other upon ſuch refuſal, and compel the refuting Exccutor to 
prove the Will; for that by fo Adminiſtring precedent to his re- 
| fuſal he hath accepted: and determined his Election, and therefore 
cannot be admitted to accept and refuſe alfo; fo that in this Caſe 
alſo the Adminiſtration may be revoked. 

4. Some have been of Opinion, That the Ordinary after he hath 
granted Letters of Adminiſtration, may yet afterwards even with- 
out cauſe ſhewed, and at his meer plcaſure revoke the ſame, and 

K k | graat 
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Tt hath been ale 
zadged per Curi- 
am that where 
the Ordinary hath 
granted Letters of 
Adminifiration 10 
one who ovght to 
ave them, that in 
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grant it to another yea, that if the Ordinary grant Letters of 
Adminiſtration to one, and then again afterwards grant Admini-, 
ſiration of the ſame” Goods to another, that hereby the firſt Lec 
ters of Adminiſtration be vacated and revoked, albeit there be no 
expreſs words of Revocation contained in the latter. © But in- 
deed the Law ſeems far otherwiſe, and that the Ordinary, after he 
hath granted, according to the Statutes in that behalf provided, 
the ſaid Adminiſtration, cannot afterwards, at his pleaſure, revoke 
it, and grant the ſame to another without caule, tha is, unleſs the 
firſt Adminiſration were illegally granted, or where the firſt Ad- 
miniſtrator either cannot or will not Adminiſter, or the like, 

5. Where there is a former Adminiſiration regularly granted, 
all as lawfully executed by the firſt Adminiſirator as Admini- 
firator, arc good in Law, and ſhall bind the next and ſucceeding 
Adminiſtrators. For this reaſon it is, that it Adminifiration be 
granted to a ſtranger, and the next of Kin ſue to have it revoked, 
and the firſt Adminiſtrator (pexdente Jite) during the Suit ſell the 
Goods on purpoſe to defeat the ſecond Adminifirator, and then 
the firſt Adminiſtration happens to be revoked, and the Admini- 
ftration to be committed to another : In this Caſe the ſecond Ad- 
miniſtrator cannot recover theſe Goods, or have any remedy, un- 
ks the firſt Suit for granting the Adminiſtration were by Appeal 
annulled : In which Caſe, all that the friſt Adminiſtrator did was 
void, and the ſecond Adminiſtrator in ſuch Caſe may recover all 
the Goods the firſt Adminiſtrator ſold. Again, if the firſt Admi- 
niſtration be conditionally granted, all the as which the Admi- 


' niſtrator doth before the breach of the Condition, are good 3 fo that 


(3) 21 NR. $. Se 

Coke 6. 15. New 
B. of Entries. 28. 
Plowd. 261. Cot. 
-6. Ig. Dyer 339: 


(e) Brown!.Rev. 
2. part. 83. Coke 
$. 135. Phd. 
481. 9 11:5. 


the ſubſequent Adminiſirator cannot avoid any gitts or ſales before 
fuch breach made by the ſaid former conditional Adminiſtrator. 
* But ſuppoſe the Biſhop of a Dioceſs doth, as he ought, grant. 
Letters of Adminiſtration of the Goods of an Inteſtate, not ha- 
ving Boxa Notabilia to one : And the Archbiſhop grant Letters 
of Adminiſtration of the ſame Goods to another : In this Caſe, the 
effe& of the firſt Adminiſtration ts ſuſpended until the other be 
repealed hy Sentence. And if there bea Will concealed, and there- 
upon Adminiſtration is granted, after which it happens that the 
Will is produced and proved : In this Cafe, the Adminiſtration is: 
determined, and all as vacuated, which had bcen foxmerly done 
by ſuch a furreptitious Adminiſtrator. * 

6. In Trover and Converſon : The Cafe was, A man died Inte- 
ſiate, and the Ordinary committed Adminiſtration to a_ ſtranger 3 
and afterwards the next of Kin of the Inteſiate ſued a Citation 
tm the Eccleſiaſtical Court ito have it repealed z and pexdente lite 
the Adminiſtrator ſold the Goods of the deceaſed to defcat the 
Plaintiff, and afterwards the Letters of Adminiltration were We 

voke 
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voked by Sentence, and the fixſt Sentence annulled and made void, 

and new Adminiſtration granted to the Plaintiff, Jn this Caſe ir 

was reſolved, that the Action did not lie ; and here the difference 

was holden between a Suit by Citation, for to countermand or 

revoke the former Adminiſtration, and an Appeal, which is al- 

ways a reſerving of a former Sentence for an Appeal doth ſuſpend 

the former Sentence, otherwiſe of a Citation : And in this Cale, » 

becauſe the firſt Adminiſtrator had the abſolute property of the 

Goods in him, he might ſell them to whom he would; and al- 

though the Adminiſtration be afterwards revoked, the (ame ſhall 

not make void the Sale : * But if ſuch Sale had been by Covin, it &) 37 E'iz.inn. 

had been void againſi Creditors by the Statute of 13 Eliz. And oor 45g 

in an Aion 'ot Debt brought againſt an Adminiſtrator, it ; 

was the opinion of all the Juſtices, That an Adminiſtrator might 

retain moneys of the Inteſtates in his own hands, to ſatisfie a 

Debt due from himto himſelf; But an Executor in his own wrong 

ſhould not ſo retain to fatisfie his own Debt. (1) And where an c:) Mich. r1 Jac. 

Adminiſtratrix (durante Minori etate of an Exccutrix) made di- &8: 814 & 

vers Obligations to the Teſtators Creditors, and afterwards took Gdb. 216. vid. 

Husband : The Opinion of the Court was, That he might retain £6,777 

as his own ſo much of the Teſtators Goods, as amounted to the cake q 

value of the Debts paid and undertaken, by virtuc of the Obliga- C.B-oriens bur 

tions given to the (aid Creditors. (2) derd's Caſes Hob. 
Letters of Adminiſtration were granted to F. S. and he releaſed * 

- all Actions; and afterwards the Adminiſtration was revoked, and () Mich. 9 Jac. 


Rot. 2304. in C. 


declared to be xull and void by Sentence. It was adjudged, that 8. Throgmirun x 
Hobby*s Caſe, 


in that Caſe the relcaſe was void, 8 Browal 
An Adminiſtration may be granted upon Condition; and ſuch ,, _ "P5* 
an Adminiſtration, if the Condition be- not performed, may be 45/229. 
revoked: But if ſuch an Adminiſtrator, before the Condition be {7 _. a 
broken, giveth away the Goods; yet ſuch a Gift is good. Ns Renee 
: was agreed by the Cour in Carew's Cafe, That if the Biſhop ©** 
commit Adminiſtration, he may revoke the ſame without any Sen- 


tence of Revocation to be given in any Ecclefiaftical Court, or clſe- 


where. . 

It was adjudged, That if a Metropolitan grant Adminiſtration Hili.zz. Eliz. 8. 
where the Inteltate hath not Boa Netabilia in divers Dioceſſes, it -—— cot dareig 
is voidable, not void. But 19 Eliz, it was clearly held, That if a nv. 283. | 
Biſhop of a Dioceſs grant Adminittration which appertains to the 
Metropolitan, it 1s void. 

Two Executors were in Suit which of them was the true Exe- Trio. 43 Eli: c, 
cutor, the Ordinary (depending the Suit) granted Adminiſtration, O's Cas 
it ſeemed, to the Court that he could not fo do. aha 

7. Sir Upwell Caroon, an Alien born, and not made Denizon 
(bring Agent here for the States of Holland ) died Inteftate. 

Kk2 The 


CO 
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Paſch., k Car. C. 


B. Sir Upwel Ca- 
roon's Caſe. Cto. 
Rep. 


The Conteſt was, to whom Adminiſtration ſhould be committed. 
For the Judge of the Prerogative offered to commit it unto three 
of his Brothers and Siſters Children, who were Aliens born, and 
lived in the Arch-Dutchees Countrey- But one who was Grand- 
child of his Siſter, born in England, and inhabiting here, endea- 
vouring to obtain it, moved, That of right it appertained unto 
him, being a Denizon 3 becauſe the Eſtate confifted in Leaſes 
for years of Lands, and perſonal Eſtate in Debts, and thac 
Aliens may not have Leaſes for years, although they may have 
perſonal things, and therefore prayed a Prohibition: For by the 
Statutes of 31 Edw. 3. & 21 HB. $. Adminiſtration ought to be 
granted aux loyal homes 3 and Aliens cannot thereby be intended, 
which are not inhabiting or commorant here. Sed Curia advi- 
fare vnlt, Afterwards in Michaeſmys Term, being again moved, 
it was refolved by the whole Court, That no Prohibition was 
grantable; for an Alien may be Adminiſtrator, and have Admi- 
niftration of Leaſes, as well as of perſonal things, becauſe he 
hath them as an Executor in anothers right, and not to his own 
uſe. And he may be Adminiftrator as well as a perſon Oar- 
Jawed or Attainted may be an Executor. And this Court 
hath no authority about committing of Adminiſtrations , &«c. 
Paſch. 41 Eliz. Rot. 1704. Beck verl. Philips. Dcbt braught by 
an Adminiſtrator : The Defendant pleads, the Plaintiff was an 
Alien, adjudged, od. reſpondra ouſter. 6 
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CHAP, XXXII. 
Of Filial Portions. 


I. The Pretorian Law in point f PS 

2- Whether the Ordinary may compel tbe Adminiſtrator to give 
Filzal - Portions. 

3. What proviſion of Law now in force, 4s to difribution of 1n- 
teſtates Eſtater. | 


N. Adminifiration of a deceaſed's Good 5 and Chattels doth 


not proceed by or out of the Civil Law, propertly ſo called, 
which only makes Heirs, and giveth right of Succeſſion, but out of 
the Pretorian Law, or Law of Conſcience ; which in Equity cal- 
Jeth ſundry to the Succeflion of other mens Goods by Adminiftra» 
tion, where there is no Will and in ſome Caſes, where there is a 


Will, as where the-Will is concealed, or the Executor renounceth . 


the Will: But if the Will once appear, then; the Adminiltration 
ceaſeth, In. Caſes where Adminiſtrationsare 0 be granted, the 
Children of the deceaſed had liberty by this Law to take it within 
a.year after the death of the deceaſcd 3. and if they, were further 
off of Kin, then they had only a hundred days.to take it in, un+ 
leſs thoſe who were to take it were Infants, Mad, Deaf, Dumb, or 
Blind: In which Caſes, there was a longer time aff oned. By this 
Law the Pretor granted Adminiſtration, not only according to the 
Tables of the Tetanus, but many times even againſt the Tables 
of the Teſtament: As, where a Child was not diſ-inherited in his 
Fathers Will, by and in plain a ry jth terms, but paſſed over 
with. ſilence only. or that the Child.was, not: born av; thetime of 
his death, and ſo not certainly known: whether any ſuch Child 
were living or not, or whether to'be hoped for : -In which caſe, if 
it did after appear, then waz the Mother by that Law to: be.put- 


into poſſeſſion of. that which was the ChiJds pare. It. there appear: - 


no.Will, then was thel Admjniltrationdy 15.L2w committed'in 
this order or method. Fir, the Children e deceaſed were ad- 
mitted. Secondly, thoſe, that were yext of; Kin. by. the Male- 
Line. Thirdly, thoſe that were next of Kin inthe Female Line x 
which difference notwithfianding between. Male and Female at this 
day.is taken away, aud, they:that.are vexc.of Kin, arc egually ad- 
mitted of either Sex, Laſtly,.: came thoe. which, had right .chere- 
to, in that .they were Man or. Wife. * 
2: It hath been, and ſti] is much —— whether the Or- 
dinary. hath power to eompel the. Adminiſtrator to give Portions 
fo 


(a)Ridley's view - 


of the Cin il and 
Eccleſiaftic al 

I aws. Sc&. 8. 
Cap. 1. Par. i» 


ae ee rn ae a. A ee ns o 
, oo owt -+0—> 2g ae, AIIBAES £ 
HOTFI p* , DP. T.. 


_— —_— _- mla_——_ of = we —_— _ ” - 
nnd S ONGGT-=IS As DEE IEEE 5 
die ie IS = Nag GE = _ Zz 
"I — > —-* NOD AG xr 7 "ooo Ca kg ns” ER A —__ R_—_ = bong 
yn eee eee ED <n EA SUR AIINITS er ——_s ag ns 


—————. 


254 


Of Exectitors ant Adminiſtrators. Parr ll. 


E_—_— —_Y ——— 


(b) Cuke 8. 137. 
9. 39: Dyer 255. 
Weltm. 2. 0.20. 
& 3r Ed. 3.c.11. 
vid. Cro-p.45- 
(c\ Hill. 13 Jac. 
Coke B. Henſloww's 
Caſ-. & Tr1n. 

3 Jac. Coke B. in 
Davy's Caſe. & 
Hill. 2 Char. I. 
Coke 9.in Fo- 
therly'; Caſe. 

(1) &. de agnoe 
fcend & alend. 
lib. vel paren. C. 
de alend. liber. 
vel parent. & ff, 
Ge veatre infpec. 
&e. |. de ofhc. 
Conſul. 1.ne quic- 
quam, ff. de pla- 
no, 


G) C. de Secune 
dis Nuptiis. tot, 
Tif. 


(4) 22,23'Char.2. 


to Children, or to allot and diſtribute Filial Portions to the de- 
ceaſed's Children out of his Eſtate ; If the Ordioary attempt this, 
either before or after the granting of Letters of Adminiſtration, 
it is held by ſome, that the. Adminiſtrator may have a Prohibition 
againſt the Ordinrry, * and divers have been granted accord- 
ingly 3 yet notwithſtanding this, it is uſual for the Ordinary to or- 
der and allot diſtributions of Filtat Portions, and therein Prohibi- 
tions not often granted at this day. © For till of late there hath 
not been any politive Law of the Land, for the Settlement and 
certairt Allotment of the Goods of an Intcſtate, by way of Dittri- 
bution : Indeed by the Civil Law, ſpecial provifton is made there- 
in; (1) inſomuch, that ncither the Weman ſurviving her Hus- 
band, nor the Man ſurviving the Wife , having Ifſue- between 
them during the inter-marriage, ſhall have the property of theſe 
Goods, which either of them brought one to another, and are 
left behind by the deceaſed, but the property ſhall belong to the 


. Children of the deceaſed, and only the uſe or occupation thereof 


to: him or her who doth ſurvive, for and during his or her natural 
life: (2) For which end, if the Husband or Wife doth re-marry, 
that Law requires, That he who marries the Widow, ſhall be ob- 
liged with ſufficient Sureties, for the due Reſtitution of the de- 
ccaled part, unto the Children of the former Marriage. And now 
alſo-with us, proviſion is made touching the Diſtribution of the 
Goods of perfons dying Inteſtate : Indeed the Controverſie touch- 
ing the Ordinaries power of Compulfion, as to an Adminiſtra- 
for , in reference to a Diſtribution of filial Portions, was not 
longfince confiderable. | | 

3- But now this Queſtion is fully reſolved, and the Contro- 
verſic at an end; for by a late Statute, * it is Enacted, © That 
<«the-Ordinaries ſhall- call Aqminiſtrators' to Accompt, for and 
<« touching the Goods of any perſon dying Inteſtate, and order 
« and make juſt and equal Diſtribution of what remaineth clear 
« (after all Debts, Funerals and juſt Expences firft allowed and 
« deducted) amongſt the- Wife and Children, or Childrens Chil- 
« dren, if any ſuch be, or otherwiſe to the next of Kindred to 
« the- dead perſon in'equal- degree, or legally repreſenting their 
<« Stocks pro ſo eriqs jure, according tothe: Laws in'{uch Caſes, 
« and in manner and'form following 3 that is to ſay, One third 
<< part of the ſaid Surpluſage to the Wite of the Inteſiate, and all 
< the refidue by equal-portions to and amongſt the Children of 
<« ſach perſons dying Inteftate; and ſuch perſons as legally repre- 
<« ſent ſuch'Children; in caſe any of the faid Children be then dead, 
* other than ſuch Child or Chitdret: (not being Heir at Law) who 


© ſhall have any Eſtate by the Settlement of the Inteftate, or ſhall 


< be advanced by the Inteſtate in his life-time, by portion or por- 
tions 
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<« tions equal to the ſhare which ſhall by ſuch Diſtribution: be al- 
« Jotted to the other Children to whom ſuch Diltribntion is to be 
© made, &c. And the Heir at Law; notwithſtanding any Land that 
© he ſhall have by deſcent or otherwiſe from. the Inteſtate, is to 
<« have an equal part in the Diſtribution with the reſt of the Chil- 
« dren, &c- And in caſe there be no Children, nor any legal Re- 
<« preſentatives of chem, then one moicty of the (aid Eftate to be 
<« 2lotted ito the Wife of the Intefiate, the refidue of the ſaid 
<<Eftate to be diſtributed equally to every of the next of Kindred 
* of the Inteftate who are m equal degree, and thoſe who legally 


<« repreſent them. Provided, that there be no Repreſentations ad-. 


<* mitted among Collaterals, after Brothers and Siſters Children : 
« And in caſe there be no Wite, then all the ſaid Efiate tobe di- 
© ſtributed equally to and amongſ the Children, &c. And no 
fuch Diftribution to be made till after one year after the Intcſtates 
death 3 nor without ſufficient Security to be given by thoſe to 
whom ſach Diſtribution ſhall be made, 'for refunding back to the 
Adminiſtrator (according to cach ones ratable proportion) in caſe 
of the Inteftates: Debts afterwards fued for and recovered , or 


otherwiſe duly[made to appear : For other Proviſo's, Rules and : 


Limitations in the ſaid late AR of: Parliament, the Reader is re- 
ferred to the Statute it (elf, there more at large, 


Seethe ſaid Stat, 
at large, 


A man dying Inteſtate, there hapned a Controverſie between - 
his Widow and one of the next of Kin touching the Adminiſtra- - 


tion. of his Goods. It was agreed, the Widow ſhould have the 
Adminiſtration, and ſhould enter Bond in the Prerogative Office, 


| to makean cqual Diſtribution of the Goods of the Inteſtate among - 


the Kindred. and ſhe entered Bond accordingly , and had Ad-- 


miniſtration 3 and afterwards the Bond was ſued againſt her in : 


the Spiritual Court, It was ſaid, That in regard the Admini- - 


ſiration was granted to one to whom the Ordinary was not bound - 
to grant itthat ſuch a Bond taken for equal Diſtribution was good, . 


But it was reſolved, That the taking of the Bond was not law- - 


ful; for when the Ordinary. hath once committed the Admini- - 
ſiration to the party, his power is determined; and he cannot - 


grant Letters of Adminiſtration upon a Condition : And in the 
principal Caſe, a Prohibition was granted to ſtay the proceedings 
upon the Bond in the Spiritual Court. * 


(e) Palch. nEr5, 
B. R. Derirs & 

Matthew's Caſes 

Siyles 45%» 


- Whereas in the ſaid Caſe it is reported , That among other : 
things it was reſolved, That the Ordinary cannot grant Letters of - 
Adminiſtration upon a Condition; yet in Packman's Caſe it is re- - 


ported, That an Adminiftration may be granted upon Condition 


and {uch an Adminiſtration,if the Condition be not performed, may . 


b crevoked or repealed: But if ſuch an Adminiftrator, before the 
Condition be. broken, giveth away the Goods, yet ſuch a Gift is 
good, f. Note, 


(f5 Co E-part.19. 
in Packiman's 
Caſe, 
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. Note, An Adminiſtrationicannot be revoked tor the nde bring- 

ing in of the Inventory, and'the Accomptot the Adminiſtrator ; 

And the Ordinary: upon. an Adminiſtration granted, had not { be- 

fore the ſaid Statute | power:to make any Diſtribution of the Sur- 

pluſige, nor to take any Bond for to anſwer the Surpluſage, by 

| the true meaning of the Statute of 2 1'H. 8. which intends a bene- 
(ec) Mich-15 Jac fit to the Adminiſtrator, and not ay;unprofitable burden. .* The 
mc»cj Ordinary hath nat power to make Diſtribution of the Goods, be- 
Hob go Vie Cauſe there may bea Debt which was unknown 3 andifhe might 
»& Hill.& Birds diſtribute , then the Adminiſtrator ſhould be charged with the 
= up * v6... - Debt of his own Goods. Vid.-Brierſley's. Caſe, Brown 1 Pars. 31. 
C. 8. Merlh.93. cc. Whether this were Law then is a necdlcfs Queſtion, it being 


OT. otherwiſe now by the Statute aforeſaid. 


CH A P. XXXIIL 
Of Right to Adminiſtration. 
I. What the Method of Succeſſion by the Laws of this Realms. 


2. How the Civil Law underſtands it. 

3+ The difference betwecn the words, | Kindred and Conſangui- 
nity >] between Cognatos and Agnatos.] 

4+. Whetber an Alien, no Denizon, may be an Adminiftrator. 

5. Adminiftration granted a Caveat depending, i void in Law. 


1. JJ Y theLaw, both by the Statute Laws, the Common Law, 

| and by the Civil Law, the neercſt of Kin to the deceaſed In- 

(a )zr Ed.3.c.r'. teſtate, is to ſucceed in the Adminiſtration of his Goods. * As 
S219 5a firſt to the Husband or Wife 3 but if they fail, then ſecondly, te 
233+ 415. Fitzh. the Children, whether male or female 3 but it they fail, then thizd- 
Eucom: 2 CK Iy, to.the Parents, -whether Father or Mother; but if they fail, 
4%: Dycr 335- & then fourthly, to the Brothers or Siſters of the whole blood 3 but if 
477-14 _ they-fail then tifthly, -to the Brothers or Siſters of the half-blood z 
but if they fail, then 1xthly, to the next of Kin, asUncles, Aunts, 

&c. From theſe the Ordinary cannot grant the Adminiſtration to a 

Stranger, if they ſeaſonably-require it, and are not otherwiſe affect- 

ed by ſome legal mpediment: But he may grant it co-which of 

theſe he pleaſe, if divers of them in equal degree do detire it + yea, 

- toa Stranger if they neglect.ics Yet here note, That notwith- 

landing the premiſes, Brothers and Siſters of the half-Blood arc 

held in as <£qual degree of -Rindred to an Inteſiate, to have Let» 

ters of Adminiſication granted tohim or her, as one of the whole- 

Blood, and the Oxdinazy may grant them to which of _ - 

pleaſe, 
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pleaſe. (1) And therefore in the Cale of a Prohibition granted C(:5!y'e; Rey tt, 
to the Ecclcſiaftical Court, for granting Letters of Adminiutication ** 
co a Sitter of the half-Blood, when there was a Brother of the 
whole-Blood who ſued for them.. It was agrecd by the Court, 

That it is in the power of the Ordinary, to grant Adminiſtration 

either to the Brother of the whole-Blood, or to the Silicr of the 

balf-Blood at his ele&ion, becauſe they are in cqual degree of 

Kindred to the Inteſiate. (2) It 1s not improbable, but that the © ctr; cul 
reaſon hereof in Law may be, for that the words '| Next of Kin RY 
in equal degree] mentioned in the Statute, may poſlibly be meant £27.68. R- Hite 
and intended to refer rather to the nighneſs or remoteneſs of the Ns be es 
Blood tothe Inteſtate (as to the cquality thereof) then to the to- _ Fat rag 

tality or partiality of the Blood 3 in which relpe& they may be p.rrg. © © 
of a'\ uncqual degree, though both alike next (in equal degree) 

to the Inteſtate in reference to remoter Kindred. But if Admini- 

ſtration be granted to the Husband and Wite, where the Husband 

is not of Kin to the Inteſtate, but a Stranger . In ſuch Caſe, if he 

ſurvive his Wite, he ſhould have all the Goods, and the Kindred 

be defrauded, which is not reaſonable, and therctore ſuch Admi- 

niſtration ſhall be void. (3) (3) Nuph. ibid. 

2, The Civil Law, as to the Inteſtates Eſtate, whether real or . 

pcrſonal, confiders it all under the ſame notion 3 yea, in this caſe 
it makes no diſtin&tion either of Ages or Sexes3 but all that are 
concern'd may challenge an equal proportion, provided they bz: 
of equal degree, and of identity in Blood, whether of the whole 
or of the half-Blood. But the Wite was otherwile provided for 
by che Civil Law : * Therefore exempted from a Succefſidn to (bl 4. 5, 
the Goods of her Inteſtate Husband. There are but three orders **** 
or degrees chicfly of Kindred, which the Civil Law doth ſpecially 
take notice of : The firſt is in the right Line Delcendent, as, Chil- 
dren, Grand-children, and ſo downwards. The ſecond is in the 
right Line Aſccndent, as, Parents, Grand- parents, and fo upwards. 
The third is in the Line Traoſverſal or Collateral, as Uncles, 
Aunts, Great-Uncles, and fo fide-wardsz always remembring 
that the whole-Blood is more worthy than the halt-Blood 3 and 
the nigher degree more worthy than that which is more remote. 

3. Conſanguineus, or Conſanguinity, and Agnatus properly ſo 
called, and ttricly fo taken, doth comprehend only chem that 
be of Kin by the Fathers ſide. © Therctore the word Kin or Kine (, Front fn ne 
dr:d, is of a greater latitude than Conſanugruinity, b:cauls it com- WE Eos. cont. 
prizeth Cogystes as well as Agunatos, and lo comprehends all the 3 enned: 
Relations of both Lines, both malc and femalez for Cognati pro- 
perly underſtood, fignitic only ſuch as are the Mothers fide, and 
of the fernale Line. And here note, that the molt remote Agnats 
or Kindred of the Line male in a right Line Deſcendent, are pre- 

L.! tered 
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ferred before the nigheſt Kindred of the female Line; but it is 
otherwiſe in a Tranſverſal or Collateral Line. * But as to Land 
in Fee, or of Inheritance, the right thereof quaſi ponderoſum ever 
deſcends Downwardsin a Right or Tranſverſal Line, and never 
doth re-aſcend the ſame way that it deſcended by the Anceſtors 
death; yet it may aſcend & Latere, or fide-ward, for want of right 
Heirs in the Deſfcendent Line, * which often happens. 

4- Suppoſe an Alien born, and not made Denizon, happen to 
dic Inteftate within this Realm , having Kindred born beyond 
Sea, and others, though more remote, born in this Realm ; In this 
Caſe, an Alien may be Adminiſtrator, and have Adminiſtration of 
Leaſes, as well asof perſonal things, becauſe he hath them as an 
Exccutor in anothers right, and .not to his own uſe: And he 
may be an Adminiſtrator as well as a perſon Out-lawed or At- 
tainted may be an Executor 3 and no Fiohibition will he in this 
Caſe, * See the Caſe ut ſupra, cap. 31. parag-7+ | 

5- An Adminiftratrix ſued the Defendant in the Court of 
Chancery : The Defendant ſhewed, That before Adminiſtration 
was committed to the Plaintiff, he had put in a Caveat in the Ec- 
cleliaſtixal Court, hanging which Caveat, the Plaintiff obtained 
Letters of Adminiſtration ; of which he demanded Judgment pen- 
dant the Appeal. It was (aid that the ſame was a good cauſe to flay 
the Suit until the Appeal ſhall be determined. In this Cafe it was 
alſo ſaid, That the fame was not like untoa Writ of Errour; 
for by the purchaſing of a Writ of Errour, the Judgment js nor 
impeached, until the Record be reverſed : But the very bring- 
ing of an Appeal, is a ſuſpenſion of the firſt Judgment for the 
principal] matter. £ 

Ef after a Caveat entered againſi the granting of Letters of Ad- 
miniſtration, they be (notwithſtanding (uch Caveaz depending) 
granted by another, it is good at Common Law * otherwiſe at the 
Spiritual Court, where by the Civil Law, an Adminiftration grant- 


cbirg veil 01097. eq (a Caveat depending) 1s void, 


If an Executor dic Inteſtate, Adminiftration ought to be grant- 
.cd of the firlt Teſtator, for now he is dead Intettate, 21 Ed. 4. 
24. 26 H. 8.7. Butif an Executor after Adminiſtration, die In- 
teſtate, and the Ordinary grant Adminiſtration of all the Goods of 
the Executor, he may Adminiſter the Goods of the firſt Teftator, 
10 Ed. 4.1. 2uere, it an Adminiſtrator doth make an Executor, 
and dies, his Exccutor ſhall not have the Adminiſtration of theſe 
Goods, but a new Adminiſtration ought to be granted of them, 
34 H.6 14. D. 32 H. 8.47. 1. Co. 5. Brud. 9g. b. Adjudged. 
And if an Executor, before Probate of his Teſtators Will, doth. 
make his Executor, and die, the Executors Executor cannot take 
upon him the Execution of. the firft Teſtament 3 but Adminiſtra- 
| tLON: 


—— 
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tion of the firlt Teſtators Goods is to be granted cam Teftamento 
anuncxo, D. 22, 23 Eliz. 37  S. 
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i. What the Jus Repreſentationis 5 3 or, that ſeveral Childrew 


by one Father deceaſed, do ConjunCim repreſent the perſon of 
that Father. 

2+ That Sncceſſion (when the Caſe ſo requires) is ta be computed 
in Stirpes, x0t in Capita. 

3- That the Grand-child ( living the Father ) ſucceeds not to the 
Grand-father 3 nor (by the Civil Law) if conceived after bis 
Grand-fathers death. 

4+. How the Succeſſion (according tothe Civil Law) is, in Caſe of 
Children not all of them by the ſelf-ſame Parents and how at 
Common Law. 


I. NT Ext to the Widow, this right of Succeſſion in the right 
Line Deſcendent is the firſt degree of right to the Admini- 
firation of an. Inteſtate's Good for they are in the firſt place ad- 
miſſable to ſuch Adminikration, who are of theright Line De- 
ſcendent from the deceaſed : So that if a man die Inteſtate, leavin 
behind him Children, Parents,and Collateral Kiedred,the Children 
do in the firſt place ſucceed as to the Goods whereof he died Inte- 
ſtate, excluſively to the Grand-children whoſe Parents are living. 
Ic is otherwiſe, it their Parents be dead ; for if a man die, leaving 
one Sone, and one or more Grand-Children by another Son de. 
cealed, theſe Grand-children are admiſlable, together with that li- 
ving Son, their Uncle. And this is Fare Repreſeutationis, whereby 
ſeveral Children of- one Father do Conjuxdim repreſent the perſon 
of that Father : But yet this mult be underltood according to the 
Law-terms, not is Capita, but ix Stirpes only, that is, not accord- 
ing to the ſeveral Branches, or by Poll, as we uſe to ſay, but accord- 
ing to the one Common Root of thoſe ſeveral Branches 3 and there- 
tore put all the Grand-children together, they can have no greater 
proportion among them all than fingly belonged to their Father, 
were hethen alive. So thatin the forcſaid Cale, the Eſtate is to be 
divided into two equal parts, whereof one moiety is due to the 
Son, the other moiety to the Grand-children, to be equally divided 
amongſt them. * And this Right or Law of Repreſentation holds 
in infinitum ig the right line 7" > contrary to the opi- 
2 nion 


(4) $. Cum '3- 
us. Inſt.de hzred. 
que ab inteſt. & 
Gral. Þ. Succeſs 
19 ab Inteft. q-2+ 
au. 6. & Caprio'. 
de Succel. ab Jn- 
a lid. To. NU. 


02. 
(b) Capr.ivid. Y 
Grall. ibid.q 2. 
NU. 13. Covat, 
Pract. quzit. cp. 
33. nu. & Goe 
mez. Reſol. I um. 
I« CaP. 1.nue 15; 
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(Cc) Bzrry de 
Succel. Jatcih 
Us 5. 


(4) Graf. ubi 
iup. Qs 2. Mlo 16. 
Guid. Pap,q.612: 


}ib.r. nu, 619. $. 
& licet. Inſt. dc 
; hzred. quz ab 

Inze {pf : 

lc) G. wie bid. 0. 


4; NUe.2- 


(5J.Grafl., ibid. 
Þ 17» 


C-privi ybi 1 up- 


nion of the Famous Bartol, who held, that it reached not beyond 
the Great Grand- children. 


2, In like manner, if there be divers Grand-children by divers 
Sons deceaſed, and no Son living, they fucceed to their Grand-Fa- 
ther is Stirpes, not in Capitz, that is as aforeſaid, not according to 
the diſtin& number of che ſeveral Grand-children, but according 
to the number of their Fathers or Sons to the Inteſtate 3 (fo that the 
Grand- children by each deceaſed Son to the Inteſtate ſhall Conjun- 


Gim, and among(li them all reſpectively have jult that proportion, 


which their reſpective Fathers, or Sons to the lateſtate could chal- 
Jenge,if they had been alive at the time of the Inteſtates deceaſle ; {o 
that two Grand-children by one Son, have no more than one 
Grand-chiltd by another Son, becauſe the Son by whom are the 
two Grand-children to the Inteftate, could have no-more than the 
Son by whom there is but one Grand-child, incaſe both the Sons 


had been living whcn the Inteſtate died. Indeed, if there be 


no Grand-children, ſave only by one Son , then they ſucceed: 
equally according, to their number , unleſs they be in unequal 
degree, as Grand-children and Great Grand-children. And the 
rcalon why Succeſſion goes in Stirpes, not in Capita, 1s, becauſe 
they ſucceed not in their own. right, but in the right of their An+ 
celtor. 

3. A Grand-child whillt his Father is alive, hath rot the prece- 
dent right to the Adminiliration of the Goods ot.his Grand-Fathes 
dying Inteſtatez nor doth a Grand: child ſucceed to his Grand-Fa- 
ther, unlc(s-he be born, at leaſt conceived, at the time of his Grand- 
Fathers death, © So that a Grand-childconceived after his Grand- 
Fathers death, is not in his own perſon by right of Repreſentation 
(according to the Civil Law) admiſſable to ſucceed his. Grand- 
Father. * And that which hitherto hath been ſaid of Sons and 
Grand-Sons holds true in Law.as to Daughters and Grand-daugh- 
ters, who are equally with the other admiſfable toa Succeſlion ob 
their Inteſtate Parents Geods without any diftinQion of Sec. * 

4+ Whereas the Law is, Fhat Children ſhall ſuecced equally to 
the Adminiſtration of their Intetiate Parents Goods, this mult be 
underſtood only of ſuch Children as are begotten of- the ſelf- ſame 
Parents 3 for if there be Children by divers Parents, as if a Woman 
hath had two Husbands, and one Child bythe firſt, two by the 
{cond :- In this Cafe, each-of them-reſpeGively ſucceeds (accord- 
ivg tothe Civil Law). only tothe Goods of. his own Father, bue 
all of them. equally. co their Mothers. f- And this alſo by. the 
{me Law holds true as to the Grand-children by Cach Children of 
each; Marriage reſpeCtively. Ocherwile it is, ifa man hath had two 
Wives, with Goods and Children:by ezch of them.and die IntcRate; 
leaving no ReliG os Widow 5 forin this Caſc, all-the —_—_ by 
| th. 
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both Wives ſhall <qually ſucceed to the Goods and Chattels of 
their Father dying Inteftate. 

In the Cafe of a Prohibition granted'tothe Ecclcfiaftical Court, 
for granting Letters of Adminiſtration to a Siſter of the halt- Bloog, 
when there was a Brother of the whole blood , who ſued for 
them. It was agreed by the Court, That it is in the power of the 
Ocdinary-to grant Adminiſtration either to the Brother of the 
whole-Blood,or to the Siſter of the half-Blood, at his Ele&ion, bc- 
cauſe they are in equal degree of Kindred to the Inteſtate. But if 
Adminiltration be granted to the Husband and Wite, where the 
Husband is not of Kin to the Inteſtate, but a firanger : In ſuch C3ſe, 
if he ſurvive his Wife, he ſhould have all the Goods, and the Kin- 
dred be defrauded, which is not rcaſonable; and therefore fuch 
Adminiſtration ſhall be void.. s 


GH AP. XXXV. 
Of Succeſſion in the Right Line Aſcendend. 


. +. FPhether Parents. ſpecially the Mother, be next of Kin to ber Child, 
2 The method of Succeſſion { by the Civil Law) in tbe Right Line 
Aſcendent- 
3. Hwy the Succeſſion goes by the Civil Law, when ſome of the 
Collaterals concur with thoſe of the Aſcendent Line. 
4+ Whetber by the (ame Law, the deceaſed"s Brothe-s and Byo- 
thers Children may-concur with their Parents to the Succeſſion. 


T3 N Otwithſianding that Maxime at the Common Law, That 


C2) Mcti.2 2 Cer. 
in B. R. Stytcs 
74z75-Vid.Pali''s 
24 Car. in B. Re 
Hill & Bird's 
Caſe. Styics 10s: 
accu. 


Inberitance canzot lineally Aſcend, yet is the Parent more 


nigh of Blood to the Child, even by-that Law, than is the Uncle. 


*. And by the Civil Law, as the Son and Daughter be in the firſt * 


degree of Kindred in the Line Deſcendent : So the Father and Mo- 
ther arc in the firſt degree of Kindred in the Line Afcendent. » 
To conſiitute a Kindred, it is ſuflicient that-the Relations do centre 


(4a) Litt!, Ts - 
nie.fol. r. 

; (>) oY Ts l iftir, 
dc Grad.Cognats | 


and agree i# aliqno tertio, or flow-from one common Head or - 


Fountain, or ſpring from the ſame Stock or Root-: Thus the Fa- 


ther andthe Daughter, the Mother and the Son, the Mother and. 
the Daughter, the Facher and the Son, they flow from one and the - 


ſame Fountain, they ſpring from the ſame Root, viz. the Grand- 


fither ;.. and therefore-are of- Kin each to: other. And by the Laws 


of this Realm Parents are reputed to be of Rin to their Children, 


andithe Mother to. be of Kin to her Chiid 3 and therefore by- the: 


Seatiate. 


PCI 
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(e) Sear, d2 Statute Law, if a man ſcized of Lands in Socage, his Heir being 


Marlcbc ©, ar. Within the * ge of Fourteen years; In this Cafe the Mother ſhall 
$2 355* have the Wardſhip of hcr Son, as being next of Kin to whom the 
AT og Lands cannot deſcend. © Indeed, by the Law of the twelfth 
Caſe. * Table, the Mather could not ſucceed to her Children, nor they 


J . . 
()1-8-JeS-C. to her. 4 But this is now altered, the Law now being other wile, 
erfiiohhl Fills 


( ) Auth Novel, © It cannot be denied, but that this Queftion , viz. Whether 
ac hzrcd. ab 12 ye Mother be of Kin to ber Child ? hath been much controverted: 
| a'nongſt the ablefi Lawyers 3 and in the cloſe of all, after much di- 
ſpute it hath been adjudged in the Negative, viz, That the Mother 

(f) Brook. Abr. js not of Kin to her Child. * As in that remarkable of the D. of 


ic. Adin. nu. ; , : _— OS 
props: Coke _ Sffolk in Edw. the VI's time, wherein an Adminiſtration was 


in Rats aj. pranted away from the Mother to a Siſter of the halt-Blood. Ac- 


This — if 8 cording to which Judgment, divers other Adminiſtrations for ſ[e- 
Airs bs - veral years after were granted away from the Mothers, to the Bie- 
jon war, Wie thren and Siſters as next of Kin. Notwithſtanding all which, the 
ther the nl Law indecd being all that while quite otherwile than was pra. 
evghe to Lave the Qiſcd , at laſt the Truth prevailed, and the practice now trequent, 
Lathr.em > and Judgment every where given for the Mother, that ſhe 15 of Kin 
yang ay t Pp. to her Child, £ who dying Iflucleſs and Inteſtate, the Adminiſtrati- 


reaſons of Fudge ON Of his Goods may be committed to her as next of Kin, accord- 


ment exatil 4 | . - 
reheat mdciy, 108 to the Statute. Or if he be Ifſuele(s, but not Inteltate, and ma 


Gdered. keth his Kin his Executor, or bequeath the reſidue of his Goods 
(6) 27 H:5P.5. tohis Kin: The Mother in this Caſe,is admiſſable to the Executrix- 
C1) $. Si igitur. © mf FH: . 
Novel. ibid. ubi (hip as next of Kin to her Child, or on the (ame account to enjoy 
cn. I to the Legacy during her life, and after her death, then the other 
de Lepar. 2.Craf', next of Kin. * 


CO —— 


CeCo7s Opt 2. If the deceaſed leave no Children, they in the right Line 
mill. q. 16, Aſcendent do by the Civil Law ſucceed him, but in this Order. 


Firſt, the Father and Mother ſucceed equally, and exclutively to 
all others that are of a more remote degreez or the Mother only, if 
the Father benot alive; or the Father only, it the Mother be dead. . 
Graff $. 50*- 3 And if there be ſeveral Parents of a diſtin Line, who are 
ceſl. ab Inteſt. F k : 
q- 22. equal in degree, but uncqualin number, they ſucceed according to 
their Stock or Root, not according to their number z thus the 
on TI Grand-father by the Fathers fide ſhall have as much as both Grand- 
ener cy © F- father and Grand- mother by the Mothers fide. * But if the Pa- 
Core ore Tents be in an unequal or different degree, then the right of Re- 
(1) Graſſ-ibid. preſentation doth ceaſe, and the nigher ſhall ever exclude the more 
11. Covar de Sue. remote. Thus the Father excludes both the Grand-Fathers by the 
cell. ab Intcſt. & Farhers and Mothers fide, and the Mother both the Grand-Mo- 
Cuiac. ubi ſupra. wh 
3- Thereareal(o ſome of the collateral Line, who by the Civil 
Law do eoncur with thoſe of the -Aſcendent Line 3 for the Bro- 
© thers and Siſters of the deceaſed doſucceed him, together _ _ 
ather 


- 
2, 
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Father and Mother: ® And the Succeſſion when the Brothers 
concur , is proportioned according to their number. ® But if 
there be divers Kindred of the ſame degree to the Inteſtate, whole 
Father is dead, whereof ſome are by the Fathers fide, others by the 
Mothers fide, as if the deceaſed leave a Grand-Father by his Fa. 
thers ſide, and a Grand-father and Grand-mother by the Mothets: 
In this Caſe the .Succeflion is not proportioned according to their 
number, but it is to be divided into two equal -parts, and the 
Grand-father by the Fathers ſide draws the one moiety, the relt 
the other moiety. And if it happens, that together with thoſe of 
the Line Aſcendent, and with Brothers of the whole-Blood to the 
deceaſed, there be the Sons of other Brothers of the whole-Blood 
deceaſed : In this Caſe, the Sons of ſuch Brothers deceaſed ſhall 
ſucceed together with the others, but not according to their num- 
ber, but according to their Stock or Root 3 that is, thoſe Sons of: 
tuch deceaſcd Brothers, ſhall among them all, have only that pro- 
portion which would havecome to their Fathers, if they had been 
alive. * Here note, that this is meant only of the Children of. 
fach Brothers deceaſed 3 therefore the Grand: children, and gthers 
more remoteare not admitted together with the Parents, and Bro- 
thers and Siſters of the deceaſed. ? | 

4+ Brothers and Siſters only of the half-Blood to the deceaſed, 
do not concur with the Parents in the Succeſſion. * Thus the 
Grand-Father in Succeſſion to his Grand-child doth exchade the 
Brothers of halt-Blood to ſuch. Grand-child, unleſs the Brothers 
be of the ſame Blood, and of the ſame fide with ſuch Grand-fa- 
ther. * And if a man die Inteſtate, leaving a Mother, and the 
Children of his Brothers deceaſed bchind hitn, the Mother alone 
fhall ſucceed to the Inteſtate, f unleſs there be other Brothers 


of the deceaſed then living 3 for then the ſaid Children of the laid 


Brothers deceaſed ſhall concur with the Mother. * Thus Bro- 
thers and Brothers Children may concur with their Parents to 
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(o) Graſl. & C3, 
var. ubi ſupra. 


(q) Greffa24. 
& Fach.lib.6+c.$, 


(r) Pap.lib. 2 c. 
t''s Is art-S.Guid. 
Pap. Confil. r 96. 
(C) Meynard. lib. 
7. Cap.21, 


(r) M-ynard. ib. 


ta Judicar. in 


Arreſto Thvlot 


the Succeſſion of the deceaſed, but all other Collaterals are ex- + 


cluded by the Parents 3 inſomuch, that the Uncles both bythe Fa» 
thers and the Mothers fide are excluded by the Grand- father and 
Grand-mother of the deceaſed, » 


CHAP. 


(1) Dec Conlfil, 
023, 


2 64 
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C1 5 B-aQ.1.2. C. 
PD nu. 1, Britt. 
C-.139. 


(+3 Cuiac.ad No- 
vel. 28. Capri. 1. 
lib 3. nu. 123. 
Grafl. q.3!.P.t. 
Greg-lib. 45. cap. 
1T.nu.s. & Co- 
var. de Succel. ab 
I e& Pere:zin 
art. 21. nv. 7.8. 
de Fidei Commil. 
(c) Alex. libs, 
Conl. 5. 


(8d, Ibid. in fin. 


Cuntil. 
(e Menoch:. lib. 
4- Prel. 95. NU. 
(t | Grzfl, 


(po) Novel. 118. 
CaP. 3. & Cuiace. 
ibid.& Pert.Grep, 
Co LI. NU-7. 


CHAP. XXXVLI. 
Of Succeſſion in the Line Tranſverſal or Collateral. | 


I. The Line Collateral is two-fold : In which Line the Jus Re- 
preſentationis bolds only in Brothers Children , not in thiir 
Grand- children. | 

2. Regularly the whole-Blood is ever firſt Admiſſable to Succeſ- 
fion in the Line Tranſverſal or Collateral. 

3. Tet in that Line the nigher Degree, though but of the half- 

Blood, is preferrable before a remoter Degree of the whole-Blood. 

4+ How far, and to what Degree Collateral Kindred may ſueceed 
each otber. | | 

5. How the Succeſſicn goes, in caſe the deceaſed leaves no Chil- 
dren, but Kindred only by the Aſcendent and Collateral Line. 


I, He Tranſverſal or Collateral Line is two-fold ; the one De- 

ſcendant by the Brother and his Children downwards 
the other Aſcendant by the Uncle, and ſo on upwards; and none 
of the Aſcendent do ever ſucceed, unleſs they of the Deſcendent 
Line do fail. * And the nigheſt degree to the deceaſed in the 
Deſcendent Line do ſucceed firft 3 but that failing, then the nigh- 
cſt of Kin in the Line Aſcendent. And although Brothers Chil- 
dren of the whole-Blood do ever exclude Brothers Children of the 
halt-Blood, yet this Fus Repreſentations in the Collateral or Tranſ- 
verſal Line holds only in Brothers Children, not in their Grand- 
children. * So that if 4. dic, leaving bchind him Children by 
one Brother deceaſcd, and Grand-echildren by another Brother alſo 
deceaſed, theſe Grand-children of the one, are excluded by the 
Children-of the other. © For in a Tranſverſal or Collateral Suc- 
eccſſion the Son alone doth repreſent the Father, and then only 
when the Controverſie is touching the Succcfſion of his Uncle, 4 
not of his Great Uncle or others of any degree higher or farther 
off. *-But when the Children of Brothers deceaſed do concur 
with other. Brothers of the deceaſed, then they all ſucceed accord- 
ing to the Stock or Root, and they draw no more than their Fa- 
ther ſhould have done if he had been than alive. * And by the 


 faid Law of Repreſentation it comes to paſs, That Brothers Chil- 


dren who axe in the third Degree, are by way of Fiction ſuppoſed 
to be in the ſecond Degree, and fo are preferr'd before the Uncles 
of the deceaſed, who are in the ſame third degree. 8 
2. In the Tranſverſal or Collateral Line this is a perperual 
Rule, That they are tuft tobe admitted who are of the _ 
00 
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Blood: of the deceaſed. As thus: A. having B. a Son, andC. a 
Daughter by one Wife, and D. a Son by another Wite, dies 3 B. 
ſucceeds him, and diesIfſuelcſs : In this Caſe, C. the Daughter to 
A. and Siſter to B. by the whole-Blood ſucceeds him, and not D. 
the Brother by the half-Blood. * In like manner E. having PF. 
a Brother and two Sons, viz. G. by one Wife, and H. by another 
Wife, dies : G. {ucceeds him, and dies Ifluele(s: In this Caſe Fe 
Uncle to G. (who is of the whole-Blood) ſucceeds him, and not 
H. Brother to 6G. by the }half-Blood. * But if F. alſo die Iflue-- 
lefs, then H. ſucceeds him, becauſe he is allied to him both ways, 
as well by the Grand-Father, as by the Grand-Mother. * And 


therefore, unleſs F. be Brother to E. as well on the Mothers fide, * 


as on the Fathers ſide, the Succeflion will be otherwiie. And in 
caſe Lands be deviſed to one and his Heirs, if he happen to die 
without Heir, they ſhall go to his next Brother, (2) | 
3- Suppoſe a man dies, leaving behind him neither Children, 
Parents, Brothers, nor Siſters, nor their Children, but only Brothers 


Ch) Litit.1. x. c.r. 
& Britt. c- 1.9+ 
nu+7. Fleta lib-6, 
C. 3. $. omncs 
autem. & $. jus 
etiam. & $.quat> 
deyue. 
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cliff®, Caje, fol» 
40d. & zi- 4, 


42. 8. 
(&) Lictf, ibid. 
Paulo put, 
(1) ro. 2. 415. 
459+ Child verf. 
Baily, and ther. 


Grand-children, Uncles, and other Collateral Kindred : In this * 


Caſe we muſt follow the Rule of Law, the nigher in degree ſhall 
have the precedency in right 3 and if there be divers in the ſame 
degree, they are all equally Admiffable according to number, not 
Root or Stock, and that without diſtin@ion of Sex, conſideration 
being had only of the Kindred it (elf. ' Again, ſuppoſe there 
were three Brothers, whereof two of the whole-Blood, and one 
of the half-Blood : If theſe two of the whole-Blood die, each of 
them leaving a Child behind hin, whereof one afterwards dies 
alſo,and Ifſaelc(s: In this Caſe the ſurviving Uncle is preferred be- 
fore the other Son by the Brother, albeit that Brother was of the 
whole Blood to the Father of the deceaſed. ® So alſo the Uncle 
of a deceaſed is preferrable before his Brothers Grand-children, 
albeit the ſaid Grand-children proceeded of a Father who was 
che whole Blood to the deceaſed, and the ſurviving Uncle but of 
the half-Blood. * For in the Collateral Line the being of the 
of whole or half-Blood is not conſiderable beyond Brothers Chil- 
dren 3 for then the nearneſs of degree, not whether whole or half- 
Blood is conſiderable ; So that although a Brothers Son of the 
whole-Blood ſhall excJude a Brother ot the half-Blood, yet even 
the Childrenof Brothers and Sifters of the half-Blood, ſhall ex- 
clude remoter Kindred of the whole Blood in the Collateral Line. 
* The reaſon in Law is, becauſe (as aforefaid) in-a Tranſverſal 
or Collateral Line, the nigher degree,though but of the half-Blood, 


ſhall be preferr'd before a more remote degree of the whole Blood z ; 


which yet doth not hold in a right Line, whether Dcſcendent or 
Aſccndent. And if a man die, leaving neither Children, Parents, 
Brothers, Siſters, nor their Children behind him + In this caſe, the 
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Uncks and Avunts concur in- the Succeſſion, and exclude alt other 
collateral Kindred, becauſe there are none others inthe third de- 
gree, as they. After theſe, then do ſucceed the Great Uncle and the 
Brothers Grand-children, to whoin the deceaſed was a Great Un- 
cle, all in a parity, becauſe they are in the fonrth degree. And 
here note, that Nephews.and Nieces fucceed together with their 
Uncles and Aunts in the Goods of their Grand-Father and 
s Grand- mother, yet only for {uch a proportion, and for fo much as 
_ ſhould have come to their Parent, if he or ſhe had been alive; for 
it is in a conJoyn'd, not in a diſiinct ſenſe, that the Fus Repreſenta- 

#onis is here in force. | 
4. It is a Queſtion how far, and to what degree collateral Kin- 
dred may ſucceed cach other, The Civil Law putsa difference in 
this caſe between collateral Kindied by the Male Line, and colla- 
teral Kindred by the Female. Ic is (aid, that Kindred by the Fa- 
thers fide may evcn in collaterals, ſucceed even to the tenth degree 
'o) $-uit.1:t. Hzclufjve, and by the Mothers fide to the fixth degree. ? For 
de Succefſ. Cog» the Kindred by the Mothers fide is not extended fo far as that of 
gue the Fathers fide, becauſe, that by the Mothers fide is only-behold- 
 ento, and holpen by the Pretor, or the Pretorian Law 3 but that 
of the Fathers fide hath alſo the Civil Law to confirm it. But 
this difference os diſtin&ion being of no uſe or practice with us, 
let us not miſtake upon this ground, and thereby without cauſe, 
occaſion our Theory to beget an Errour in Pra@ice. For in very- 
deed, this difference or dittintion is now removed by the Civil 
Law it (elf; for whereas the Old Law of the Digeſts and Codes- 
did diſtinguiſh between Kindred by the Father, and Kindred by the 
Mother, now by a later Law of the Novels, this difference or di- 

ftin&ion is aboliſhed, 

5. Laſtly, If thedeceaſed left no Children, but Kindred by the 
Aſcendent and collateral Line: Then for a yet clearer diſcovery 
of the right of Succeſſion, diſtinguiſh thus viz. Either he hath 
only Brothers of the whole- Blood, or only fuch Brothers Chil- 
dren 3 or he hath Brothers by the halk-Blood, or ſuch Brothers 
Children :; In the tirſt caſe, the Brothers only (ucceed 3 inthe (e- 
cond caſe only the Brothers Children in the third cafe, the half 
Brothers, and ſuch Brothcrs Children ſucceed <qually according 
to their Stock or Root, - not according to the number of their per- 
(9: i. Prator. ff ſons. © * Likewiſe if one die, leaving one Brother. and three. 
_ Children of another Brother deceaſed of the whole-Blood, the 
Brother alone ſhall have (as formerly declared) 'as much as che 
ſaid three Children and thele do ſucceed-:exclufively: to all other: 
coMatcral Kindred. Allo Brothers of: the half-Blood do exclude 
ather collaterals Aſcendent., as Uncles, Aunts,- whether by- the 
Father or the Mother {ide, and that: without. diſtinction of Sex. 
* But 
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* But put caſe a man dies without Children or Parents, leaving : 


one Brother by the Fathers tide only, another Brother by the 
Mothers fide only : For inftance, A man haveng had two Wives, 
and a Son by each, dics3 and the ſecond Wite takes another Hus- 
band, having a Son by him; then if the Son by the ſecond Wife 
of che firſt Husband dies, he leaves a Brother of the half-Blood 
by the Father, and a Brother of the halt-Blood by the Mother : 
In this Caſc, the Civil Law fays, that the Brother by the Fa- 
thers fide ſhall ſucceed in the Gogds that came by the Father, 
and he by the Mothers fide in the Goods which came by the Mo- 
ther, © and both of them equally as to all Goods otherwiſe ac- 
quired but our Law knows no (auch diſtin&ion, for they ſhall 
lucceed equally, being equal in degree and equal in Blood , be- 
cauſe by Marriage all was invelted in the Father, 
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CrarTERS of the Third Part. 

Chap. I: F Legacies and -Deviſes in General, | _. 

Chap.Il.' Of Deviſars and Deviſes, or Legatarief. . - 

Chap. II. Of Words aud expreſſions ſufficient for Legacies- 

Chap. IV. Of Conditions and their Reſemblances incident unto Le- 
ACIOSo IONS 1 ” 16% JE Wet, Eh 6 &. 
Chap. V. Of the ſeveral Marky and. Kinds of ' Conditions and . Que- 

ftlons in Law touching the ſame. 

Chap. VL What things are Deviſables by Will and whether a Te- 
ſtator may bequeath what is not bis own. . 

Chap. VII. Of Lands devifable by Will. 

Chap. VIII. Certain Caſes tonching Deviſes of Lands, void or- 
7108. 

Chap. IX. Certain Caſes touching Deviſes of Land in Fee-fimple.. 

_ X. Certain Caſes toncbing Deviſes of Land by way of -En» 
JaHL.-- | 

Chap. XI. Certaiv Caſes in Law tenching Deviſes of Land for life. 
only. | 

Chap. XII. Certain Caſes is tbe Law touching. Deviſes of - Leaſes, or 
for a Term of years. 

Chap» XIII. Law. Caſes touching Deviſes of Reverſions - or Re- 
mainders. | 

Chap. XIV. Touching Deviſes of Lands with Limitations, and up+ 
on Conditions . 

Chapi iv. Touching Deviſes of Rents, 

cg XVI. Of Deviſes touching the ſale of Lads by Execmtors or-- 
O0IDer Ss 

Chap. XVII. Of Legacies and Devifes in reſpeli of Marriages, as al: 
ſo between Husband and Wife. 

Chap. XVIIL Of Legacies and Deviſes to a Child in the Womb, as 
8Iſo to Minors. 

Chap. XIX.. Certain Caſes of ' Deviſes tonching Lands and * real ! 
Chaitels. 

Chap. ow Caſes in-.the. Law tonching Legacies of Chattels Per-- 
ſonal. | Eras i. 

Chap. XXI.: Of Legacies touching Goods in general : Alſo what is to + 
be underſtood nnder that Notion of Goods > and what by Moveables + 
and Immoyeables.. 

CHAP. 


The Conzents. 


Chap. XXII. Law Caſes tonching Money bequeathed by the Teſta 
tor. =T 
Chap. XXIII. Of Legacies rel atizg to Debts, with certain Caſes 5; 
the Law touching the ſame. 4 - : 1 ky _ _—_ 
_ Chap. "XXIV. Touching Elettion ih point of "Legacies; to whom the 
EleGion of a Legacy expreſſed with too much Gexerality or Dubicty, 
belongs , whether to the Executor or to the Legatary with certgis 
Caſes in the Law touching the ſamer'' bf nt qe 
Chap.XXV. When: and bow Legacies are-null. or by, JE id 
NO OT vu, or become void or void- 
able 3: with certain Caſer in the Law touching the Noe: Ir y 
Chap. XXVI. Certain eftions or Afſertions of Law for the better 
wnderftanding of this Subjel of Legacies and Deviſes, with certain 
"xs Coſtrronching the ſame, OT 
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: CHA ::. i  m_ 
Of Legacies and Deviſes in general, | 
Þ. HYhat a Legacy or Deviſe is. 
' 2.- What are the Requiſites to the making of a good ' Deviſe. . 
3. Whether is more conſiderable as to Legaties, the time of making 
' the Teſtament, or of the Teftators death. | » | 
4+ In what Court Legacies and Deviſes are properly Recoverable. 


Legacy called a Deviſe at the' Common Law, * 


in an'Executor is appointed!) to'be paid'or per- 
formed by his Extcutor, *' or by an Inteltate: 


is appointed) to be paj4 or performed by an Adminiftrator. * 
The word Deviſeis ſpecially appropriated to a'Gift of Lands; the 
Word Legacy to'a (Gift of - Chattels, thongh' both are uſed pro- 
miſcuoufly; For a Deviſc'is ſaid to be; where'a man in his Tefta- 
ment giveth or 'bequeatheth/his Gdods or: his Lands tb anvrher 
after; his deccaſe.. * Obſerve,- it is formerly faid,' That x" Legacy, 
is'a particular thing given by Laſti Will and” Teſtament: 'For- if 
a. man - diſpoſe or travsfer his whole Righe or Eſtate iy an- 


1s ſome particular thing or things given or left 
- either by a Teſtator m his Teftament (where... 


in a Codicil or Laſt Will (wherein no Executor:. 


(Terms of I aw, 
Ver. Deviſ. 


(b) $. r. Inſt. . 


de Legar. 


(c) $6 Non au- 
tein. inſt de Cue - 
dici!. Et L. ab 
Inteſt.R. de jure . 
Codicil. . 


(d\ Terms of IT tw, 
ubi ſupra. 


other, i that! aecording'/to-the Civil Law is called” Heredizai, and! | 


he to whom! it is! ſo transfetr'd' is tered Herr; bur at Com- 
mon Law: he is the Heir to whom all a mans Lands and Heredita® 
ments 
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(e) Cowel Inter. 
verb. Device, 


(1) Auth. tir. s. 
Novel. t. Col. r. 


(f\ Perk. -SeQ. 
496. 


ments do deſrend by right of Blood : And by the ſame Law the 


word: { Deviſe] trom the French Deuiſer, is properly attributed to 
him that'bequeaths his Goods by his. Laſt-Will or Teſtament in 
in writing : The reafon being, for that thale Goods that now 
appertain only to the Dubs are by _ ped di- 
vided into-:mapy parts:,* By the Civil Law, tors or Admi- 
liratorvin *efolinaicebf the deceafcd's wil, alt pay tiis Lega- 
cies or Bequeſts within one year next after his -Yeceaſe: And in 
caſe they be once ſued for the ſame, they hall forthwith pay that 
which is due upon the Will (deduding only a fourth part, which 
is duc unto the Heir by the Law Folcidia 3) or elſe to loſe ſuch Le- 
gacies as themſelves have In the Will, (1) 

2. To the giving of Legacies, -or to the making of a good and 


ſufficient Deviſe+ there are ſeyeral things required. The perſon 


of the Deviſor muſt be legally *qualified to deviſe, the thing de- 
viſed muſt be ſuch as is legally deviſcable: The Devifor at the 
time of making the Deviſc , muſt have Animam Teſted; ; that 


the Deviſee or Legatary be in his perſon ſuch as is capable of ta- 


king by way of Deviſc; that there be no co-aGtion on the Teſta- 
tor, but that his Will be free and independent, without fear, force, 
or flattery, or other finifier contrivances 3 that the Deviſe be made 
in that duc manner and form as it ought to be 3 that the thing 
deviſed, be deviſed upon none other then (it any) lawful Terms 
and Conditions 3 that the Words of the Deviſe be ſuch as do clear- 
ly declare the mind and intention of the Devifor 3 that Probate 


.be made of the Teftament, after the Deviſors death ; f And in 
Cale it be of Land, then that the Deviſor be folely ſeiſed thereof 


in a Fee-ſimple Eſtate, and not joyntly with another, and that 
the Teltament , wherein ſach Deviſe of Land is, be made in 


writing. 


(og) Larertia & \. 
eum qui f. de 
Probat. 

(bh) L. fi ita lega- 
rum. de aur. & 
a7. 

(i) Bart. in !. 
ulc.$.r. dc Lig-2e 
(k) Bald. Cunt. 
2334. uu.1, yol.3. 
(1)Rom.in Auth. 
& C. ad Leg. Fal- 
Cis 1. Si cognatis. 


'  Z- To findout the Teftators mind and meaning, which is the 


very. Index .of the Teſtament, the time of making thereof is re- 
gularly more conſiderable in point of Legacies, then the time of 
the Teſiators death, becauſe the preſumption of Law is, That 
his mind is not altered, © unleſs it may otherwiſe appear by ſuf- 
ficient Evidence. Therefore the Teftators words are ſpecially to 
be -rcferr'd to the time when the Teſtament was made, * and 
more-eſpecially if -the Teſtators words be general words. * So 
that if a Father bequeath to his Son, who is a Student, all his 
Books, and after buy other. Books, thoſe other paſs not by that 
Legacy. * Or if he bequeath 10 /. to his Pariſh Church, and at- 
'ter remove his Habitacion into another Pariſh , where he dies, 
the ten pound is dur to the Pariſh wherein he lived at the time of 
making his Teſtament, and not-to the Pariſh wherein he died. ' Yet 
if the Tcſtator bequeath any thing to his Kindred (in ſuch _ 
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ral words) the Kindred-which were at the time when the Te> 
ftament was made, are not fo included, as to exclude ſuch as 
were his Kindred at the time of his death. ® Alſo it a Teſtator 
bequeath his Moveables, ſuch only are underftood to be bequeath- 
ed as were the Teſtators when he made his Teſtament. * Likewiſe 
if the Teſtator bequeath Releaſes to all his Debtors, there are no 
more comprehended in that Legacy then were his Debtors when 
he made his Teſtament. * Or if he give to a certain Hoſpital all 
his moneys in the Bank, or in Bankers hands, after his Debts 
paid, and there be at that time a 10051. in their hands over and 
above his Debts, and he lives ſo long, that at his death there is 
30001. in their hands above his Debts: In this Caſe, there 
is only 1coo }. due by that Legacy to the Hoſpital, becauſe the 
Legacy is to be computed according to what he had in their hands 
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at the time of making his Will, and not according to what he ]. 


had at the time of his deceaſe. ? If the Teftator bequeath any 
thing to God, it isto be paid to the Church of that Pariſh where- 
of the Teftator was an Inhabitant when he made his Will: And 
the Biſhop is to ſee ſuch Legacies performed, as are bequeathed 
for the Redemption of Captives, or other pious Ules : And there- 
fore if one deviſe by his Laſt-Will a Chappel or Hoſpital to be 
buile, the Biſhop is to compel the Executors to perform che ſame 
within five years, not next after the making of the Teſtament, 
but the time of the Teſtators death: And it the Teftator nomt- 
nate any Governor, or Poor thereto, they are to be admitted, un- 
leſs the Biſhop ſhall find them unfit for the ſame, (23 Allo it he 
bequeath all his Moveables , having at that time Fruits of the 
Earth not ſeparated from the Soyl, which yet afterwards and be- 
fore his death are ſeparated: In ſuch Cafe, ſuch Movecabes paſs 
not by that Bequeſt, becauſe they were not Moveables at the time 
of making the Teſtament : * But this is not uncontrovertable z 
for in this point there are ſome of the Learned of another Opi- 
nion. * Or if a man bequeath ſo many pieces of ſuch a certain 
Coyn, which afterwards doth riſe or fall in its valuez the Legacy 
in that caſe ſhall be eſtimated, as the faid Coyn was in value at 
the time when the Teſtament was made, not at more or lc(s. © 
Alſo if a Houſe, with all things therein be bequeathed, ſuch things 
as the Teſtator afterwards brings into that Houſe, are not within 
that Legacy. * And here obſerve, that what has been ſaid as to the 
time of making the Teſtament, holds true likewiſe, and fo is to 
be underſtood, as to the time of making a Codicil; the words 
whereof are chiefly to be referr'd to the time of the making there- 
of : Inſomuch, that in caſe by way of Codicil a man bequeath all 
his wearing Apparelto his Wite, and after {ome tract of time makes 
a Will and dics, no more Appar.l doth paſs by that Codicil 
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(3) Alciat. Conf. 
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poſing it not contradicted by the Will) then the Teſtator had 
when he made that Codicil. * And yet notwithſtanding alſo all 


this which hath been (aid, that the time of the making, of the 


Teſtament is chicfly and ſpecially to be referr'd to in the due Con- 
ſtruction of Legacies, yet this is to be underſtood only when 
the words of the Teſtator ſpeak of the time paſt or preſent; *” 
Not when he ſpeaks of the time to: come by words of the Future 
Tenſe 3 * Nor when he ſpeaks by ſuch words of the Preſent Tenſe 
as cannot take effe& but for the future. 7 Allo when the Legacy 
is Univerſal under ſome name Appellative , and in its Nature 
Colleive, as Herd, Flock, and the like 3 ſuch a Legacy admit- 
ting of increaſe and decreaſe, the time (in that caſe) of the Teſta- 
tors death is more to be inſpe&ed and confidered than the time 
when he madethe Teſtament. * So likewile, if the Teftator wil- 
leth that ſuch a one ſhall diſpoſe of the profits of his Eftate, ic 
ſhall be underſtood of ſuch profits thereof as were at the time of 
his death ; becauſe the word | Profits | is univerſal, and therefore 
not to be reſtrained only to the time of the making of the Te- 
ſtament. * Or if he bequeath his money in the Bank, the profits 
thereof at the time of his death ſhall pals by this Legacy, * which 
(if you obſcrve it) differs from that Caſe of money in the Bank 
aforeſaid; allo if the thing bequeathed be ſuch as is in ordinary 
uſe, and by uſing 1s conſumed, and another of like kind had in- 
ſtead thereof, that other ſhall paſs by this Legacy 3 for in ſuch 
caſe not the the time of making the Teſtam:nt, but the. time of 
the Tefiators death ſhall be confidered. © Nor- is the time of 
the Teſtaments making ſo confiderable, when the Legacy is Con- 
ditional, for then the performance of the Condition will fall un- 
der chiefeſt Conſideration. * Alſo the time of the Teſtators death , 
when it molt tends to the upholding of the Teſtament, is more 
conſiderable then the time of the making thereof. * And there- 
fore, though the words in the Teſtament be of the time paſt or 
preſcnt, yet in that the Will of the Teſtator holds free and good 
even to his lat Breath: they ſhall alſo refer to the future in thoſe 
things that depend on the meer WHI of the Teftator. f And if 
he bcqueath indefinitely his Corn, it ſhall be underftood all ſuch 
as he hath at the time of his death. ® Obſerve finally , That if 
the Teltators words in a Bequeſt be doubtful whether they re- 
fer to the time paſt, or to the time to come, they ſhall be un- 
dcrſtood to relate unto the time that 15 to come. 

4. Where a- Deviſe is made of Goods, it the Executor will 
not dcliver the ſame to the Deviſee, he hath no remedy by the 
Common Law i but mutt have recourſe again(t him by way of 
Citation out of the Eccleſiaſtical Court to appear before the Or- 
dinary, to ſhew cauſe why he performeth not the Teltators _— 
Or 
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for the Deviſee may not take the Legacy and ſerve himſelf, but it 


muſt be delivered to him by the Executor. * So that the Legatary (4) tvid. 
hath no remedy by the Common Law for any Legacy of Goods 
to him bequeathed, except (as the Law ſays) in caſe where tome 


particular thing (as the Teſtators Horſe, Signet, or the like) is 
bequeathed : ' Or if the Teltator willeth that his Executor ſhall 
ſell his Land, and pay ſuch and ſuch Legacies out of the proceed 
of the Sale thereof 3 in ſuch caſe, the Legataries may ſue at che 
Common Law for the ſame. And therefore if one deviſe, That 
his Executors ſhall ſell his Lands, and with the money coming of 
the (ale thereof, ſhall pay ſuch and ſuch Legacies or ſums of mo- 
ney, in particular to ſuch and ſuch perſons by name : This 15s not 
(as ſome affirm) ſuch a Legacy as for which a Suit may be com- 
menced in the Eccleſiaſtical Court : But for this (ſay they) every 
one that lays claim to a part therein, may take his Action of Ac- 
compt for it, after the Sale thereof, againſt the Executors (1). 
The which is contradieed by others, who afhrm, that chey muſt 
fue for ſuch Legacies in the Spiritual, or Court of Eqnizys for 


| that they may not have for this an Action of Accompt againſt 


the Exccutors at the Common Law. (2) Indeed regularly and moſt 
properly, Legacies are recoverable by Suit in the Court Ecclefiaſti- 
cal, though in ſome Caſes they are alſo recoverable in Chancery(3 '. 
And it is afſerted, That if one deviſe his Leaſe-lands to his Son, 
EXcept 100 I. to be paid out of it for Portions to his Daughters, 
that this is a good Legacy to them, and if his Son be Executor, 
the Daughters may ſue him for the ſame in the Spiritual 


Court, or Court of Equity. (4) But if a Leſſee for years de- (4) Bulftrg.06 


viſe his Term to his Executor for his lite , the Remainder 
to 4. B. for the reſidue of the Term, and the Exccutor en- 
treth, and doth Aſſext to the Legacy, and then dieth, and after 
the Exccutors Exccutor doth take the profits of the Land, and 
keep out the ſecond Legatee : In this Caſe it ſeems, he may have 


an Action of Accompt againſt the Executors Executor at the Com- (3) Dyer 277- 


mon Law for the profits of the Land. (5) But if another doth 
claim by Deed of Gift, the Goods a Legatee doth ſue tor, this 


may be triedin the Eccleſiaftics! Court. (6) Butif the ® Legacies (+) 371.6. 4; 


be bequeathed to be paid out of Leaſes, and not out- of Fee- 


Lan;J-, be deviſed to a Man in Fee-fimple, Fee-tail, tor Lite or 
Nan 2 Years, 


. . . ich. 5 P. 
ſimple Lands, then the Legatary may likewiſe ſue in the Eccle- MDyerfo _ 
faſtical Court for the ſame 3 * For though Legacies are to be ſued 158. & Mich. 29- 
for in that Court only, yet the Ordinary cannot take Cognizance Co Caſe. ” 
of Free-hold deviſed. ® And whereas it 1s ſaid, That the Deviſce ir 000 


may not take the Legacy and ſerve himſelf, but that it muſt x. part. to. 34- 
be delivered to him by the Executor, yet the Law 1s otherwiſe ht ns Sect. 


in caſe Lands, or any Rents, or other profit to -be taken out of & Stu. lib.2.c.5. 
owells Lafts 


P. 145. 


(1) Broo. tit. 
Devite. nu. 36, 
It. 27. 39. 


(1) Bulſtr. e193», 


(2) Trin. 9 Jac, 
Lovet's Caſe. 
Dyer 151, 152. 


(3) Godb. 247. 


75. 579. & Dr. 
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276 Of Legacies and Deviſes. Parm II, 
Years: For in theſe Caſes, the Deviſce may entex into, and take 
(p) Perk. Set. 


$76, 577, &c. 


Coke {up.lit-1I. 


Ca®. L. qui etate 
X de Teſt. $.prz- 
rere-.Inſt. quibus 
non c[ſt permi'. 
fac-Teſta.1.f1 trat. 
C. qui Ceſta. fac. 
Teſta.!. & frat. 
C. qui reſt. fac. 
poll. & 1. u't. C. 
de Teſtv. Mil. '& 
Dry” Dc v:ie. 
ol. 97» 
(b) / ITY 
1 12. 4. Ol. Bros 
De viſe 32. 
(c) Perk. $i, 
4960s 


(d) Cod. de Hze 
red. Irfher- 1. r. 
(+ ) MK, de Here. 
3a. «lien. $ 'E 
Extraneis & tolt. 
£e her.quzl.&d::. 
(f) if. Je durat- 
caul. mort. |. in 
mort. & de Cord. 
Ft demon. 1. eum 
q i&f. de JuTs 
Fiſt i. 1. non 'm- 
telligitur FP. 
quindy, 


(1) P,0W.345» 


the thing deviſed without the Executors leave for fo doing, * 


A— 


CHA vÞ. IL £1 
Of Deviſors and Deviſees or Legataries. 


3. Who may be a Deviſor or Deviſee or Legatary. 

2. What perſons are incapable of being Legataries. 

3+ Whether an Infant inthe Womb may be a Legatary; or a Feme 
Covert to ber own Hu band. 

4+ Whether Baſtards may be Legatarics. 


I. R Egularly. every one that is qualified to make a Teſtament, 
may make a Deviſe of the ſame thing, whereof he may 

make ſuch Tctiamentz and whoſoever is diſabled to the one, is 
diſabled to the other alſo. And therefore Infants under the age 
of 21 years may not be Deviſors of Land, nor of Goods under 
the age of 14 as to the Male, or under the age cf 12 years as to 
the Female *. Nor may a Woman under Covert Baron deviſe 
her Lands to her own Husband. or to others with or without his 
conſent ®. Nor may any Ecclefiaſtical Perſon or Member of a 
Body Corporate deviſe the Lands or Gocds which they have in 
right oft the Church or Corporation ©. So that every Deviſor 
ought to be a perſon qualitied to deviſe, and that both in reſpe&t 
of his perſon, and the thing deviſed; he muſt alſo have at the 
{ame time Animum Teſtand:, and the thing deviſed muſt be fach 
as is devilable.. And as to che Device or Legatary, all ſuch by 
the Civil Law as arc uncapable of Ioheritances and Goods are ex- 
chaded trom being Legatarics or Dcevilees, and indced trom being 
Execators. But every one by that Law that may be made an 
Heir or Executor, may alſo be a Legatary or Devilce: And as to 
any others, no Deviſe may be made *: Yet with this diffe- 
rence, that the Executor muſt be a perſon capable both when 
the Tettament 1s made, and when the Teſtator dics ©: But it 
is ſufficient for the Legatary that he be capable at the Teſtators 
death *f; For where the Devilce of Land, or Legatary of Goods, 
or the Executor of a Will, ſhall happen to die before the Deviſor 
or Tcitator, in that: Caſe, both the Deviſe and Will are void; in- 
fomuch, that: neither the Heir of the one, nor Executor of the 
other, can lay any claim to thing deviſed or bequeathed (1), In- 
| | deed 
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deed at the Common Law it is otherwite 3 for there, a Deviſe or 

Legacy may, be given to all perſons to whom a Grant may be 

made, fave in ſome few Caſes : And the Devife ought to be good 

and ſufficient in Law at the time of the Teſtators death; there- 

fore if a Man deviſe Lands to an Hoſpital, or the like, when there 

is none ſuch at the Teftator death, though afterwards made or 

erected, ſuch Deviſe is null and void : The reaſon is, becauſe 

Deviſes at Common - Law are Purchaſes, and he that taketh 

Lands by purchaſe, muſt be capable to take the fame when jt 

falleth to him by the Purchaſe s, Thus by the Common Law the (8) P:rk. 97. 

Deviſee ought to be capable at the time of the death of the De- oo ME 

viforz which holds allo true by the Civil Law : Hence. it is, thae Pl. 18. wears 

thougha man may not grant nor give Lands to his Wife during 3.55: fag 4 

the Coverture, becauſe they both are but one perſon in Law,yet by Piag. > 66 

Cuſtom heretofore he might, and by Statute now he may. deviſe *1 ir. ib. 2.c. 

his Lands to his Wite to have in Fee-ſfimple , or otherwiſe, be- 19. S. 8-27. 

cauſe ſuch Deviſe taketh not effec till the death of the Deviſor, 8. Broo. Levine. 

and then they are not one perton. > So then, regularly, whoſo- W%.. 

ever may be a: Grantee,: may alſo be a Deviſee- or-Legatee- i. . $05, $16: | 
2. For ,which reaſon. a Commonalty not Incorporate by:the 

King's Charter ,. to purchaſe Lands is incapable therefore'if a' 

man deviſe Lands deviſable in Fee to A. for lite upon a certain 

Condition, the Remainder to certain mcn of a Fraternity, upon. 

the ſame.,Condition, not Incorporate by the Kiog's Charter, and: 

enabled to purchaſe, this Remainder is. void: 5, Therefore 'a' &) P.ik- 95, 

Legacy given to an unlawful Colledge, is void 3 for by. that is 3.3, Po 

meant all Companies, Societies, Fratcrnitics and other Afſſem- 

blics not fo conſtituted by the Prince, and therefore incapable 

of being Legataries. But generally a Deviſe may be good toany 

perſon or perſons not ſpecially rendred incapable by Law 3 tor by. 

the Civil and Ecclefiafiical Law, the Legacy is void it-it be given to: 

an Herctick, Apoſtate, Traytor, Felon, perſons Excommunicate, 

Outlawed perſons, Baſtard, unlawful Colledge, as aforcfaid, Libel-- 

ler, Sodomite, manifett and notorious Uſurer , except in ſome 

ſpecial Caſes, And yet it iecms, that a Deviſz of Lands to any: 

ſuch perſons is good within the Statute of Wills ', Likewiſe. 1) oy 21 

an uncertain perſon can be no competent Legatary,. no more then. Mich. 3. Jac. 

he is of being an Executor, inſomuch that jt a man bequeath any 

thing to a perſon by a certain name, without other deſcription of; 

his perſon, and there be more than one of the ſame name known: 

to the Tettator . In this Caſe, neither of them ſhall. be Legatary. 

by reaſon of the uncertainty ®. Hence it is, that Deviſes made. (m) $! incertiss. 


in theſe. words 3 2iz. To his beſt Friend, or to his beſt Friends, j1",0e tevate | 


- are void Deviles ®. Or: to his: Son. 4, BR. when: he hath: two: Franc. in c. 6 


6 ; x ater de Tefd.6.: 
Sons of the ſaine. name, unkſs you can help it. by an Averment, {iYcure 6.66. 


which. 
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Of Legacies and Deviſes. PART III, 


(r) Anderl. 2.12, 


(2) Cro. I. 742. 
Tayloy and bu 
VW'e vert. Sawyer. 


(33 Styles 259. 


(4) Hob. 32. 


(o) L. cum qui- 
dam ©. de Ver. 
fign. & DD.ibid. 
(p) L.cum. quid. 
ibid. 


(q) Rip. in c. in- 
ter ceteros de 
Reſcrip. Extr. 
Nu. 54- Paris 
Conl. 21 Vol. 3. 
Jul. clar. $. Teft. 
q. $0. nu.5. 

Cr) L-ft Titio aut 
$_jo. dz Lrg.2. & 
1. utr. 9.cum qui- 
dam.ff. de Reb. 
dub. 


(() L.cum pater 
$ tr. te ff.de Leg. 
2. Bald. ia c.r.de 
eo qui f1bi & hz- 
red. (uis lib.feud, 
Jul. clar. q. $0. 


Nu. 5. 

(t) Plowd. g 45. 
Co.1. 105, 155» 
Perk. $. 50S. 
{u) L. non opore 
ter. f.de Leg.2. 
Peck.de Teft. co» 
ning. 1.4. C.21. 
G-afl. Theſ. com. 
Op. $.Inſtir.q.28. 
(w) L.ult. de 
Sacr. Biptiſl.reit. 
c- Minfing in tir. 
de hzr. Inſt- in 


prin. 
x) Firzh. Abrid. 
tit- Almin.nu 3 
Cy)Terms of Law, 
Verb. utlegat. 
(z) 31 Eliz.c.3. 
(a) Cn. Rep. l. 5. 
fo. 4g. in Wirrals 
C4/7, 


which Son the Teftator'meant. And therefore if a Deviſe of 
Land be made unto two of the beſt men in the;Pariſh of D. it 
is void for uncertainty (1). $0 allo a Deviſe for lite, the Re- 
mainder to his Iſſue having Sons and Daughters (2). So if Lands 
be deviſed to a mans Ifſue, or where after a Deviſe of Lands co 
a Wife, and after her death to the Heirs males of any of his Sons, 
or the next of Kin it is void for uncertainty. (3). Yet if a 
man deviſe Lands to his Son William, having two Sons of that 
name 3 this Deviſe is not totally void by reafon of uncertainty, 
for an Averment may make it certain and good (4). But per- 
ſons named Alternatively or Dif: junGtively are are not ſo uncer- 
fain, but may be admitted as Legataries : And therefore if the 
Teftator bequeath 101. to 4. orB. or to ſuch or ſuch a perſon, 
both of them fhall have the Legacy equally betwixt them. * Be- 
cauſe this word [Or] is in the favour of Teftaments taken for 
{ 4nd,]?. when it is fo placed between two perſons, either as to 
the appointing of Executors, or to the making of Legataries 3 
unle(s it can be wellproved, That the Teltator did bear more af- 
fetion to the one than to the other * : Or that hs gave Authort- 
ty to ſome other perſon of making the EleGion which of the two 
ſhould berthe Legatary * : Or when one of the perſons is inc apa- 
ble of being a Legatary for any of the Reaſons aforeſaid. And 
if the Devifor doth bequeath to his Brother or his Children ſuch 
a thing ſaying, [I give to my Brother or his Children] in this 
Caſe, upon the preſumption of AﬀeGion, the Brother ſhall en- 
joy the Legacy during his lite, and after him the Childrca ſhall 
be the Legataries* : But if ic be deviſed to him and his Chil- 
dren, then are both the Parent and his Children equal and Joynt- 
Legataries ® And whereas it is formerly hinted, That an He- 
retick may not be a Legatary or Deviſee, underſtand it of an He- 
retick that is ſuch at the time of the Deviſors death; for ic 
doth not prejudice the Legatary that he was an Heretick at the 
time of the making of the Teſtament, {oas he be not one at the 
Teſators death *®. Add unto this Anabaptiſts 3 tor the Law 
Civil and Canon excludes them alfo as incapable of being Lega- 
taries ”. But a perſon Out-lawed,though depending the Out-lawry 
againſt him,he cannot ſue for his Legacy *.:Yct he is not ſo proper- 
ly faid to be altogether incapable of oeing a Legatary, as of being 
incapable of ſuing tor his Legacy, unleſs the Out -lawry be re- 
verſed by ſome Errour or Diſcontinuance in the Suir, or unleſs 
the party Out-lawed were beyond the Scas at the time of the Out- 
lawry being pronounced 7 : Or unlcls there were ſome defect on 
omiſlion of three Proclamations in ſuch Caſes by the Statute re- 
quired * : Or unleſs his pardon be obtained, wherein the words 
of the Pardon ought diligently to be confidercd * 3 for by force 

of 
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of the Out-lawry the Legacy is forfeited 'and confiſcated. Like- (b) Phit. Franc 
in Rub. de Teſta* 


wiſe a perſon Excommunicate is not fo Incapable of being a"Le- ji6.6. nu.32. & 
gatary, as unadmiſſable by the Ordinary to commence any Suit Grall TheChaR 
for his Legacy during his perſiſtency under ſuch Sentence of Ex- q.*4% 8119-144 


4» & B1ld. 1.id 
communication * qÞ 


_ pauperib.C. 
1 ' p . ” nM X Cl N 
| 3. If one deviſe to an Infant in his Mothers Womb, it is a m.6 © 


good Deviſez otherwiſe it is by Feoffment, Grant, or Gift : For | 

in thoſe Caſes, there ought to be one of ability to take preſently, 

or otherwiſe it is void -, Nor is it void by reaſon of uncertain» (c) Terms ef Law. 
ty 3 for albeit the unborn are uncertain, it being not known whe= >: Price 
ther or what manner the birth may be, yet it is not altogether un- 

certain, becauſe the event will reduce it to a certainty : For which 

reaſon ſuch perſons uncertain initially , but certain eventual- 

ly, may be appointed Executors (1). And if one deviſe his Land (15. wter «x 
to his Daughter and Heir apparent in Fee-limple, and the Wife -fracribus "_ 


.* o » = .” ' . . i = & 
of the Deviſor be privily with child of a Son which is born af- TR lea. I 
ter his detth, then 15 the Deviſe become good, for that now ſhe pe 


is not Heir:to her Father %. Yet per Coke & Dod. if a man de- tu«.Do.Reb. dub. 
viſe Land to an Infant in his Mothers Womb, and he be not boxra & Gomez: Var: 


in the life-time of the Deviſor, it is avoid deviſe (2). Alſo a cap.r1. veri. tep- 
Feme Covert may be a competent Deviſce or Legatary to her own {M5 Jie. | 


Husband, as to ſuch Lands, Goods or Chattels which he ſhall de- B. R. yg 
. Southrecot, Ent. 
vile to her ©. EY : Hill. 7 Jac. rot- 
4+ Whereas Baſtards whether Baſtards in ſimple Fornicati- $79: Rol-Rep. 


: : , Ry , . d) Firzh. rit., 
on, in Adultery, or in Inceſt, are without diſtinQ4ion incapable ga 


by the Civil Law of being Legataries, * yet underſtand this Ce)! M. x9 Ja-cur, 
only, where they are made Executors or Legataries to their own verf; Bodie. 
natural Parents, for to any others they may be Executors or Lega- (f) £ovar- de 


{ponſ. part. 2. 


taries *. Alſo by the Eccleſiaſtical Laws they are capable of being <8. $. 5, n- 
Legataries even to their Adulterous or Inceltuous Parents, fo far as =hr5 A 250g 


is needful or neceſlary for their convenient ſuſtentation, or for $. fornicar. 
their competent alimentation and relief ®, Therctore have the 4 #6 ohh 
Laws and Statutes of this Realm provided for theſamepurpoſe i ; complex. c. de 
which do alſo permit every man as well by Deed exccuted in his 136 inf” ® 
life-time, * as by his Laſt-Will and Teſtament to be executed \ os Frg 
aftcr his death, togive or deviſe to any of their Baftards with- nyo TH 
out difiin&tion, all their Lands, Tenements , Hereditaments --Agihux 
without reſtraint. And by the Civil Law the lawful Children of q. 31.6. 4. 


Baſtards may be Legataries to the Adulterous Grand-father =: ©) & cum ha» 


h ; beret de co. 
but not to the Inceltuous Grand-tather ». In like mannex by qui dux. in ux. 
| qe, pol. per. 
Adult. & 1, le- 
gatis ff, de aliment. & Decio. Neap. 164. n. 2. (i) 18 Eliz. cap. 3. (k) Perk. tif. Grant. f. Ir. &, 
Brad. l, 2. Ca 7+ (1) Perk. tit. Devite. kf. 94+ (m) Jaſe in ls hzreditas Cc. his quib. 'ut indipn» .N-7,S. (8) Ba!. 
Ne 1. (1 quis inccſtus c. de inceſt. nup, 


che 
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Of Legacies and Deviſes. Parm Frts 


Lean 


(3 Co. 6. 67. 
Yelv. 56.9 10,IL. 
(4) Cog. 39- 


Brook, Nggabil. 18. 


(o) Mich. 4 Fd. 
6. Anderl. Rep. 


Cal. 82, 


(p) Hill. 4 EJ.6. 


Moo.Rep.n. 29. 


che Common Law , Baftards may be as able Executors as any 
other (3.) but it is otherwiſe of Baſtards begotten in Inceſt (4 ;) 
Ard whoever is for that or any other cauſe of diſability incapa- 
ble of an Executorſhip at the time of the Teſtators death, is ( as 
to that Tefiator) incapable for ever : Underſtand it of an abſo- 


luce incapacity at the time when the Office of Executorſhip ſhould 


be aſſum'd. 
* If a man pofleſſed of Goods, deviſes, the ſame to his Son when 
he hall atcain to the age of 21 years, and in caſe the Son die be- 


fore that age, then one of his Daughters to have the ſaid Goods, 


and the Son die before the (aid age. The Queſtion 1s, Whether the 
Daughter ſhall have the Goods immediately upon and after the 
Sons death ? or, Whether ſhe ſhall ſlay till the time when the Son 
ſhould have been of that age, in caſe he had ſo long lived, The 
opinion of all the Juſtices was, That ſhe ſhall have the Goods im- 
mediately upon the Sons death. | 

? A man had Ifſuea Baſtard, and after inter-marries with the 
ſame woman by whom he had that Baſtard, and hath Ifſue two 
Sons by her, and then deviſed all his Goods to his Children. It 
is by every one ſuppoſed, That the Baſtard ſhall have nothing, 
for that he is uzllius Filixs. In that Caſc it is clear, that a Baſtard 
ſhall not take by a Grant. But Q. as to a Deviſe. And it the Mo- 
ther of the Baſtard make ſuch a Deviſe; it is clear, That the Ba- 
ftard ſhall take thereby, becauſe he is certainly known to be the 
Child of his Mother. | 
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CHaP. II. 
Of Words and Expreſſions ſufficient for Legacies. 


1. Any words, whereby the Teſtators mind or meaning # expreſs'd 
or implied, are ſufficient for Legacies. 

2. Legacies are uot deſtroyed by words impertinently uſed by the 
Teſtator in the Bequeſt. 

3. That words carryiag a falſe Demonſtration , ſhall not vitiate 
and null the Legacy alſo how this is to be underſtood. 

4. Whether a Legacy may be bequeathed only by the Teſtators 
Signs, Hecks , or Nods , when be can ſpeak articulately. 

5. Whether a Legacy ſhall paſs by words only Implicatory of a 
contrary conditions 

6. In point of Legacies the Teftators meaning expreſs'd by words, 
is more to be heeded, then when implied by Deeds. 

7. The Teftators words by Implication may be ſuch, as may make 


the Legacy greater caſually , then he plainly expreſs'd Origi- 


ally. 


I, & a man in his Lat-Will and Teſtament ſays, I do give, be- 
queath, deviſc, order or appoint to be paid, given or 
delivered ; or, My Wall, Pleaſure or defire is, Tnat he ſhall have 


or receive, or keep, or retainz or, I diſpoſe , or aflizn, or 


leave ſuch a thing to ſuch a one 3 or, Let ſuch a perſon have ſuch 
athing 3 or any other words whereby the Teſtators mind or 
meaning of bequeathing is expreſſed , or ſufficiently implied, 
ſhall be ſign'ticant enough whereby the Legacy ſhall pals,provided 
no other legal Obliacle ttand in the way 3 becauſe it is not in Laſt= 
Wills and Tcftamcnts as in Deeds; for in Deeds the words do fall 
under. a ſt: iter Examination then the intention, or the mind; 
but in Wills and Teliaments the Teſtators mind and meaning is 
more valuable, and of more cfhicacy in Conſtruction then his 
words, 1o long as the Interpretation of his mind and meaning 
hold a Conformity with his words, nor is oppugned by any other 
part of his Lalt-Will and Teſtament. For a Tcſiator is not limited 
to any. form of words or phraſes, in declaring his meaning and 
intent, ſo as they be but ſignificant enough to make a diſcovery 
thereot without repugnancy to any other part of his Will. 

2. A Tcliator in making a Bequeſt, may poſſibly ſpeak ſuch 
words as may be very impertinent, yea, and in themſelves altoge- 
ther untrue, and yet the Legacy not deſtroyed ; As thus 3 viz. If 
I give and bequeath my Field Loxg-acre to 4.B. bcyond, above, 

Oo beſides. 


282 Of Legacies and Deviſes- Parr I. 


beſides, more then, or over and above the Black- Horſe, which I 
had of him in conſideration of the Ten pounds which he owed 
me : This Long-acre is a good Deviſe or Legacy to A. B. albeit the 
£:)Surd. Decic, TEliator never had any ſuch Black- Horſe of him, and although he 
283, & Aretin. in Never owcd him any ſuch Ten pounds the reaſon ts, becauſe the 
ONES faid words, | Above, Beyond, ec: ] in this ſenſe, and in this caſe 
Bart. ibid. Mar- are inclufve, and are ({@ to be underftood and interpreted *. Sn 
NS tenth.a: that words meerly impertinent or ſuperfluous, ſhall not prejudice 
Preſump. lib. 4. the Legacy, unlcls there be other Circumſtances therewith, that can 
St thy + fide; induce a violent preſumption or proof of Inſanity of mind in the 
Comiſl, art.i6. Teſtator. 
24 i 3- A falſe Demonſtration ſhall not vitiate a Legacy : Inſfomuch 
that if the Teltator , who hath bequcathed nothing to A. B. do 
Gy, That out of the Hundred pounds which 1 have bequeathed 
to 4. B. IdogiveFiſty to C. D. If in this Caſe it be queſtioned, 
Whether any thing be due to 4. B? and, What is due toC. D. 
The Anſwer is, That Fifty pounds are due to C. D. although no- 
thing be hcre bequeathed to A. B. becauſe a Legacy ſhall not be vi- 
tiatcd or nulled meerly by a falſe Demonfiration : But to A. B. 
nothing is due 3 becauſe it was not the Teſtators mind to bequeath 
any thing to him, but rather tolcfſen or diminiſh it, if any thing 
had been given him : For a Deminution, Ademption, or taking 
from in ſuch caſe hath its operation to evince by how much che 
Icſs, not by how much the more the Legacy is due ®. But if the 
as Lo de Tcftator ſay, I bcqueath 100 1. to A. B. belide my Field Long-acre, 
5 bh In this Caſe Long-scre is preſumed tobe bequeathed as well as the 
| Hundrcd pounds. And whereas it is here ſaid, That a falſe De- 
monſtration doth not vitiate or make void the Legacy : Under- 
ftand it thus, that is, if the Demonſtration be altogether and 
totally falſe : But if it be falle only in part, then the Legacy is 
{ Rebuſf 23 1, VOId only for that part, and it may hold for another part ©. To 
Appellativne this may be added Caſe, It the Teſtator fay, I bequeath to A. B. 
veree Fertio- Ge the Hundrcd pounds which I have in my Cheſt 3 there is nothing 
(0) L fi Scrvvs $. due to A. B. and the Legacy is void, if it be not in his Cheſt ©; . 
Go 10> © becauſe he that (o ſays, doth not bequeath a hundred pounds 
fimply, but the hundred pounds in his Cheſt: And theſe words, 
[ which are in his Cheſt, ] do demonſtrate , that the Tcttators 
mcaning was to bcqueath rather by way of certainty, as to the 
Species or Corpms, than as to the quantity. | 
4+ It the T<ſftator ſay, I depute ſucha thing to A. B. or I aſſign 
(e) Menoch. de fuch a thing to C. D. this is a god Bcquelt or Legacy * : Yet withal 
= 4 otang here obſerve, That a Legacy may be given or bequeathed only by 
Signs, or Becks, or Nods, by the Head, Hands or Eyes f. But 
this is more clear and leſs dubitable, when a Legacy in ſuch man 
ncris left by a Tcftator, who by xeafon of the violence and ſur- 


Prize 


nu. 2. 
(f) M. niic-lit.6. 
343ts 4» BU. 1s 
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prize of ſome Diſcaſe, is deprived of his ſpeech #3 at leaft of CJ Covar. cap. 
ſpeaking articulately, though not deprived of his ſpecch totally *, var. Reiviur, © 
The greateſt doubt is concerning him, who though he can ſpeak (,') Match: ad - 
articuſately, yet doth bequeath by Signs or Nods; for ſome are 459. EE 
of opinion, That fach cannot diſpoſe of a Legacy in that man- 
ner ; But this is commonly rejeQed as the more unſound Opi- fi) Additiona- 
nion *. Now a Legacy is then underſtood to be lctt in this caſe, a omen 
when the Teſtator being asked by ſome one, whether, he will leave peta 
a Hundrcd pounds, or ſuch a thing to himſclf or ſome other, 44. queſt poi 
doth not anſwer to the Queſtion, but by Signs or by Nodding rage _ 
his Head, ſhewing a pleaicd or diſplcaſed Countcrance , or by © 
other motion of the body, doth plainly diſcover his Will and 
Pleaſure therein, with ſuch clearneſs, that the contrary cannot ra- 
tionally be inferred therefrom: For the Law takes a more exact 
notice of the Teſtators meaning, then of his words 3 and thcre- 
fore is ſatisficd, if that meaning and intent may be known, though 
without words. 
5- Suppoſe the Teſtator ſpeak only after this manner; viz. If 
my Son 4. B. marry with C. D. let not my Exccutor give him a 
Hundred pounds ; whether from theſe words by the contrary ſenſe 
is the Legacy of a Hundred pounds underſtood to be Ifr to his 
Son A. B. under the contrary Conditionz viz. It he do not marry 
with C. D. This is held ia the Affirmative ', Yet this would (DU Mantic. 1.3. 
not hold if he ſhould appoint an Executor after this manner, and *'* 7 
ſay, If iny Son A. B. marry with C. D. let him not be my Exc. 
cutor, or one of my Executors: The reaſon is, becauſe an Exec. 
cutor may not be inſtituted, nor the Office of an Exccutor infcr- 
red. only by Conjecturals ®. Again, a Legacy taken away un. (1) Manr.dig;. 
der a Condition, is not only from thence underfiood to be given 7 
under the contrary Condition 3 becauſe a Legacy due only under 
a Condition, may not be argued or inferred trom a contrary 
{enſe by force of a bare Ademption, but by force of a Legacy for- 
merly ſo bequeathed, as may not be underſtood to be taken away 
though the Condition fails, but only when the Condition takes 
place or cfte& », | 
6. In Caſes doubful touching Legacies, and the Teſtators mind 
or meaning as to the ſame, recourſe muſt be had rather to what 
' he doth expreſs by words, then what he doth imply by any Acts 
or Dceds, when there appears any diſcrepancy betwecn them, 
Hence ſuppoſe a Parent having divers Sons and Daughters, doth 
appoint them all his Exccutors, and to his eldeti Daughter doth 
dcliver all his Keys and his Signet Ring, which he commonly uſed : 
And having dclivercd theſe to her to keep, doth withal order 
and afſign, That his ſaid Daughters, Son or Servant (be it ex- 
preſly cicher) ſhall have ſuch Apparel, Moneys or other things + 
Oo 2 c 
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Roman» Singus 
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Lit, Xs» 


(r)Mich. 24 Eliz* 
FWeait's Coe. 
Wio0s Rep. nu. 
314. State 34 He 
8. 32, of Wis, 
Mao. Cal: 299. 


he hath in his care, and under his cuſtody : Whether in this Caſe 
doth the Parent ſeem to bequeath to that eldeſi Daughter what- 
ſoever is under Lock, ſhut up, or ſealed. The Anſwer is in the 

Negative. * | 

7. Laſtly, The Teſtators words may poſlibly be ſuch, and car. 
ry in them ſuch a lenſe by dire& Implication, as whereby the Le- 
gacy may caſually become greater than at firſt was apprehenlively 
cxprels'd by him, For Explanation whercof, add to the for- 
mer this one memorable Caſe more: Suppoſe a Legacy be given 
by a Tcliator to the Son of him who is indebted to the Teſtator 3 
adding withal theſe words, viz. I ſhorld or I wonld leave him more, 
if bis Father had paid me what he ows me. In this Caſc it is held, 
That if afterwards that Son happen to be his Fathers Executor, 
he is by theſe words freed from that Debt which his Father owed 
to the Teſtator P. 

* It there be a Deviſe of a Legacy to one and his Aſſigns, though 
the Deviſce die before payment, yet his Adminiſtrator ſhall have 
it as his Aſſgn. The reaſon ſeems clear; v;zz, That although the 
Legatary dics before payment, who was principal in the Bequeſt, 
yet the duty remains, becauſe it was not limited to the perſon of 
the Legatee, but expreſly extended to his Aſſigns. 

* Amerſam laid to Moore, That Popham now Chief Juſtice of 
England, held in his Readings, That it one by a Letter expreſs his 
Will for the diſpoſal of his Lands, it is ſufficient ; For it was the 
Caſe of one JYeaſt, who went beyond Sea, and wrote ſuch a Let- 
ter, wherein he Will'd, That his Lands ſhould go in ſuch man- 
ner. And it was held a Good Devilc. j 
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CHAP. IV. 


Of Conditions and their Reſemblancies incident unto Le- 
Laces. 


I. A falſe neceſſary Demonſtration doth vitiate a Legacy, but not 
a falſe ſuperfluous Demonſtration. 

2. The Parity of Operation between a falſe Cauſe, aud a falſe 
Demonſtration 3 and, Whether a falſe Cauſe doth vitiate a Les 
acy £ 

2. "Whether 2 falſe Condition doth vitiate a Legacy. 

4+ The difference between Modus and Conditio. | 

5. In what Caſes the Word | If | doth not amount to @ Con- 
ditions 


Is Hat Conditio is, or by what words it is expre($'d or im- 

V. , plicd, with the ſeveral kinds thereof incident to Te- 
ſtaments, hath been formerly hinted at *®. Andas a Condition 
Telates to; Legacies, jt is ſuch a Quality addedor annexcd to the 
Devile or Legacy, as whercby the cff<& thereot is ſuſpended, till 
ſome tuture event, whereon it depends, doth come to paſs. For 
in the, bequeathing of Legacies, as well as in the appointing.of 


(a) Supra part. 1 
Cap. 13, tz. |; 


E xecutors, there is for;the moſi part cither ; that which the Law, - 


calls C onditio, or Modus, Or Canſa, os Demonftratio : The two for- 
mer Whercof, xetcr to the time to come 3 the two later, to the 
time preſent, or the time palt, And a Demonſtration is inſtead of the 
name of perſons or things and is nothing elſe but a Note and Delige 
nation, whereby either the perlon of the Legatary, or the Legacy 
it felt is demonſtrated ;. For which reaſon, a Legacy is not ren- 
drced void or null, meerly by bequeathing it by a talſe.name, or 
through a meer erroneous 3 ppellation only demontfirative, fo as 
the thing bequeathed be certain, and perſon, of the Legatary not 
uncertain ?. Underſtand this, when the Teliators exrour-is on- 
ly in the Proper name of the thing bequeathed , and not in the 
name Appellative : As , having a Meadow ,commonly called 
Barr's Mcadow , which he intcnds to deviſe, doth deviſe it by 
the name of Long's Meadow > this Deviſle, notwithſtanding ſuch 
Errour, is good; Otherwiſe it is, in cale the errour be in the 
name Appellztive of the thing bequeathed 3 as, intending to de- 

viſe a Mcadow, doth deviſe his Orchard, or his Vineyard, though 
that Meadow may be converted to an Orchard or a Vineyard: 
The reaſon of the difference is, Becauſe the names Appellative 


of things are unmutable, as beivg cyer the ſame from the be- 
g1nning 3 
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Inſt. Ibid. 


(d) L. Demon» 
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dit. & Demon. 


Ce) Pap. Not- T, 
tit.de Legat.verl. 


de Pareil, @c. 


{f) Rebuff. de 


dilat. art-2.gl.2, 


nu. 18, 


ginning : But meer Proper names are capable of, and ſubject un- 
to various alterations (1-). So likewiſe is it in caſe of a falſe 
Demonſtration, which doth-no more vitiate the Legacy, than if 
it were given by a wrong namne ©. As, if the Teliator ſay, I 
bequeath Bucephalns my black Horſe of my own Breed, or which 
was a Fole of my white Mare: This Legacy is good, though he 
were not of his own Breed, or a Colt or Fole of his white Mare. 
But underſtand this only. when the Demonſtration is too full or 
ſuperfluous, and not of a Demonſtration which is no more then 
neceffary, and which reſpects the very ſubſtance of the thing 
bequeathed, Now a Demonſiration is faid to be too full and 
ſuperfluous, when it 1s added to a thing certain and ſufficiently 
demonſirated. before , and which would plainly enough appear 
without any ſuch addition of that Demonſtration ; and of ſuch 
Demonſtrations only it muſt be underftood- what-is here ſaid, 2iz. 
That a falſe Demonſtration doth not vitiate the Legacy. And 
as a ſuperfluous Demonſtration that is in it (elf falſe, doth not 
vitiate the Legacy, when it is ſuch a falſe Demonſtration of the 
thing bequeathed 3 ſo neither when it is added to the perſon of the 
Legatary 4. And here note, That a Demonſtration hath more Ener- 
gy, Force and Operation in it then a meer name: And therefore if 
the Teſtator hath two Daughters, the one married at London, viz. 
A. B. and the other married at York, viz. C. D. doth fay, ThatTI 
bequeath 1001. to C. D. my Daughter, which is married at Loy- 
dou © In this Caſe, the Legacy of the 160 /. is due to A. B. © 
In like manner, a Demonliration by the Quality is of More force 
then that which is by the Confines, Bounds or Limits of Place : 
Therefore if 'a Tefiator doth bequeath his Cherry-Garden, being 
in ſuch a place, nigh ſach Neighbours, it is a good Legacy, and 
due, albeit it be not in that place, but im another f. So that it 
is got a falſe ſuperfluous, but a falſe neceflary Demonſtration that 
doth vitiate the Legacy, and that which reſpe&s the very ſub- 
ſtance of the thing it ſelf bequeathed : For from thence it is,that (as 
in the laſt precedent Chapter) it the Tefiator fay, I bequeath Ten 
pounds which I have in my Cheſt unto A. BR. nothing is due to 
him if it be not in his Cheſt; becauſe in this Caſe the Demon- 
ſtration is inherent to the very body or ſubſtance of the thing it ſelf 
bequeathed 3 which being limited by the Teſtator to a certain 
place, if it be not there, the Law will preſume it to be no where 3 
For albcit regularly a meer Demonſtration hath not that efficacy 
in Law as a Condition, differing each from other, as far as a thing 
that is done, doth from that which is to be done; yet it the De- 
monſtration be fuch, as without which neither the meaning of 
the Devifor, nor the thing deviſed, 'can be intelligible, and tuch 
Dcmonſtration be altogether crroneous, the Bequeti is void. | 

2. What 


wn. 
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2, What hath hitherto been ſaid of a falſe Demonſtration, the 
ſame in Law may be applicd to a faſe Cauſe, or a falſe Ground 
or Reaſon : For as a Legacy is not vitiated by a (uperfluous talſe 
Demonſtration 3 ſo neither is it by the addition of a falſe Cauſe or 
Reaſon *. And as by a Demonſtration it is fignified to whom and 
what is bequeathed : So by the Cauſe or Reaſon it is ſhewed why 
or wherefore it is bequeathed, Hence it follows, that if the Teſta- 
tor ſay, I bequeath 100 /. to A. B. for that the Structure or Build- 
ing of his Houſe was proſecuted and went forward, or the like: 
In this Caſe the Legacy is due, though that Cauſe were not true * ; 
yea, whether the Teſtator did or did not know the Cauſe to be 
falſe i ; unleſs the Cauſe be ſuch as is inherent with, and taken for 
the very ſubſtance of the Legacy it ſelf : In which Caſe, a Bequeſt 
or Legacy is void by a falſe Cauſe; or unleſs the Teſtator de- 
clares the Cauſe conditionally, that is, in the ſame manner as a 
Condition uſes te be declared, as by the word | If. ] As when the 
Teſtator ſays, I bequeath a Hundred pound to A. B. if he hath 
taken care of my bufincſs in London : For every Cauſe, though ic 
be conditionally ſpoken, or after the manner of a Condition, 
yet it refers to the time paſtz whereas a Condition refers to the 
time to come. 
the Tecſtator doth expreſs himſelf cauſatively, as by the word 
[ Becauſe, ] or Conditionally, as by the word (if: ] For if conditi- 
onally, and the Condition be under a Falfity, then the Legacy is 
not due 3 but it may be otherwiſe though the Cauſe befalſe, unlef(s 
it can be proved, that the intention of the Teſtator was otherwite : 
Now the mind or the intention of the Tettator may be proved 
either truly or preſumptively 3 truly , it the Tcſtator fully fo 
expreſs himſelf; preſumptively, when the Cauſe doth reſpe& or 
refer to Conſanguinity or Afﬀnity ; As, when the Teſiator ſays, 


EF bequeath a Hundred pounds to A. B. becauſe he is my Bro-- 


ther or Kinſman *. Others in this point of a falſe Cauſe, do 
diſtinguiſh between an impulſive Cauſe, and the final Cauſe, and 
conclude thus, viz, That the impulſive Cauſe doth not vitiate 
the Legacy, but that a tinal Cauſe doth '. 
tions and Doubts, the Teſtators mind and meaning, ſo far as is 
rationally colligible, muſt turn the Scale. To conclude there- 
fore this poimt : It the Teſtator fays, I do bequeath a Hundred 
pounds, becaufe he lent me a Fundred pounds, this Legacy 
holds not it the Cauſe be falſe: Yet it he (ays, I do bequeath 
the Hundred pounds to A. B. which he lent me ; this Legacy is 
good, though nothing were lent him *. 

3+ Again, it may bea Quettion, Whether a falſe Condition doth 
vVitiate a Legacy * Some are of opinion, That it doth vitiate a 
Legacy: * ASit the Teſtator fay, I. bequeath a Hundred pounds 


to. 


Therefore it 1s very material to conſider, whether. 
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to A.B. if he pay to C. D. whatI ow him 3 when the Tettator 


ows nothing at all to C. D. which ſome will. underſtand only 
when the Condition is originally falle and ab initio» for if it be 
falſe only Ex poſt fado, as it the Teltator did owe him indeed, or 
was indebted'to hima ſum of money, but paid it to him after he 
had made his Teſtament, the Legacy is notwithſtanding due ſay 
ſome, bur contrary to Truth and Law ®. Sothat the Conditi- 
on which is falſe ab initio, is held as an impoſſible Condition, and 
therefore voids not the Legacy : And onthe other fide, that Con- 
dition which is falſe ex poſt fado, 1s held as deteCtive, and for that 
reaſon doth not void or null the Legacy ?. Underſiand this of 
the deficiency only of Conditions, improperly ſo called, that are 
falſe ex poſt fadio: For though Conditio properly looks forward 
unto ſome thing that is to be done or to come to pals; as Demonſtra- 
tio reſpects only forme thing preſent, or with a retroſpe& refers 
to ſome thing palt, yet the Condition, be it talfe, if it be only 
ex poſt fafio lo, and the Teſtator were 1gnorant thereof, it may 
well be doubted, how that Legacy, according tothe intent of the 
TcRator, can become due to him, who cannot pertorm a Condi- 
tion which the Teſtator meant he ſhould perform, or otherwiſe 
had not bequeathed it to him z it not being a deteQtive Condition 
in the Teſtators meaning, which ought to regulate the diſpoti- 
tion. 

4. Modus and Conditio are diſtinguiſhed from each other by cer- 
tain Notes, Signs, or Forms of Woids or Speech 3 as thus The 
common Note or Word by which a Condition is uſually known, 
is by the word [| If, ] and that whereby Mods is commonly con- 
ccived and known, is by the words | That, or So s. ] Therefore 
if the Teſtator ſay, Ibcqueath Tcn pounds to A. B. ſo as he give 
Five pounds toC D. Thi: is only Modus % But it he had (aid, I 
bequeath Ten pounds to 4. B. it he give Five ponndsto C. D. 
thcn it had been a Condition *, Yea, though the Teſtator add 
a Condition to the Md, yet the werd | That | implies a Modes, 
not a Condition : As thus, I bequeath Ten pounds to 4. B. on 
Condition that he give Five pounds to C, D. f. Yet in ſome Caſes 
the word | Tbat] may rather imply a Condition then a Modus, 
eſpecially it it can be proved , that the Teſtators meaning, was, 
That the Legatary ſhould tulhl what is enjoyn'd him, before he 
fhould enjoy the Legacy. Hence it is, that it may bc judged from 


. the Method and Order of the writing of the words themſelves, 


whether it be a Modus, ora Condition; For it the T<ltitor doth 
firſt enjoyn a charge or a burthen before he doth mike the Diſpo- 
ſition, or give the Legacy, then it is to be undcritood as a Con- 
dition : As thus, It the Teſlator ſay, That let A. B. give my 
Son C. D. Five hundred pounds, and take all my Goods; or 
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let him give him Five hundred pounds and be my Executor, - It is 
otherwiſe when a Charge is joyned witha Grant or Diſpolition, 
that in it ſelf is already perfeR and compleat ; As thus, If the Te- 
ſtator ſay, I makeor appoint A. B. my Executor under this Con. 
dition, that he ſucceed not in, or poſſeſs himſelf of my Eftate, 


And this is a current Rule, That (t) Menoche 


till my Legacies be paid *. 
whenever it may clearly appear, that it was the Teſtators intent 
and meaning to make a Condition, it ſhall be underſtood as a Con- 
dition, though he uſed words that are properly Modal; and 
whenever it can likewiſe be proved, that his meaning was to 
make a Mods, it ſhall be underſtood only as Modal, though he 
uſed words that are properly conditional *. 
a conſiderable weight- upon the very method of the Teſtators 
words, or the loco-motive manner of phrafing his mind, where- 
by to infer, Whether he intended the diſpolition he makes, ſhould 
be Conditional, or only Medal (1). And therefore it the Te- 
ſator doth firſt enjoyn the Legatary to do a thing, before he is to 
receive the Legacy 3 or appoints a duty incumbent , before he 
makes the Diſpoſition, it is in that caſe underftood as a Condi- 
tion: (2). As if the Teſiator ſay, I Wil that A.B. pay my Wife 
1001. aud be my Executor. Otherwile itis, in caſe the Teſta- 
tor doth joyn with, or add an incumbent duty unto a Diſpoſition 
already made and perfe&t; As if he ſhould ſay, I appoint A. B. 
wy Executor on this Condition, that be eutcr not upon the reſidue 
of my Ejtate, till all my Debts and Legacies be paid This Exc- 
cutorſhip is appointed not Conditionally, but only Modally, 

$5- There are certain Caſcs wherein the word | If ] doth not 
amount to a Condition 3 one is, when the Condition doth refer 
As it I ſay, It 4. B. hath made 
me his Exccutor, let C. D. be my Executor; or if A. B. hath 
ven me a Hundred pound, let C. D- have a Hundred pound ; 
r this kind or manner of ſpeech being then preſently ab initio, 
Either true or falſe, doth not ſuſpend the Executorſhip or Le+ 
gacy, but hath its operation ad ftatim, either to their Confirma- 
Another Caſe is, when the Exccutors or 
Legataries are made in this manner; viz Let A. B. and C. D. 
be my Executors as to the parts which I ſhall appoint or affign 
them 3 or let them be my Executors, if I aſſign then any pares 3 
or Ict them be my Legatariesas tothe parts which I ſhall appoint, 
or if I aſſign them any parts: In this Caſe it is held, that they are 
not appointed Executors or Legatarics under a Condition, but 
that ſuch making Executors or Legataries is valid and good, al- 
beie the Teſtator ſhould afterwards aſlign them no paxts: The 
reafon is, becauſe ſuch a kind of ſpeech doth admit a double ſenſe 
ox interpretation, and isas if the Teſtator had added, And if I 


Yea, the Law lays 


to the time preſent or paſt *. 


tion or Annullation *. 


Coal. 131.lib.!. 


u\ L. in condi. 
tionib, $. r. de 
Cond. >. Demon. 
& 1. 2+ co de his 
quz Pan. nome 


(1) Galganet, de 
Conditionib. par. 
2. Ce 6. q-3s 

(2) Gale. ib. & 
Guido Pap. q-I15. 
n. 2. Peregrine. de 
hJjeiC- art. It. 
113. Alex. lib.I. 
C-nfa!. 119, & 
102. & Mantic, 
lib. to. tit. 5. NU» 
15, 16. 


(a) L. muty®. 
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(y) L. 2. deher. 
Jaft, | 


(2) Intriglic lus. 
dc Subſtic. in 
Cent. 3+ 9.55. nu. 
18, 


aſſign no parts, let them be my Executors'or Legataries in equal 


parts\7, Several other inſtances might be given to ſhew where- 
m the word | Tf ] doth not make a Condition: But theſe may 
ſuffice our purpoſe in this Abridgment, being not to inſiſt longer 
on Inſtances than what are ſufficient for Illuſtration. Yet this 
by the way 3 viz. That regularly in Laſt-Wills and Teſtaments, the 
word [-Jf}] carries the force of a Condition, be it joyn'd either 
to: the Diſpoſition or the Execution thereof (3); and ſhall hold 
as ſuch, not only when the future event is altogether uncertain 3 
but alſo if it be only uncertain when it will come to paſs, albeit ' 
it be moſt certain that it will come to pals. 


--Cnamn.V. 


Of the ſeveral marks and kinds of Conditions, and Que- 
ſtions in Law tonching the fame. 


1: Thi ſnbje& of Conditions very voluminous in the Law. 

- 2. The ſeveral Words and Phraſes of Speech tlenoting Conditions: 

3. The divers kinds of Conditions. ic 24S 
' 4+ Stveral- ®uiſtions in Law tonching Conditions , reſolved by 

Mr. Swinborne ort of others tearned in the Law. 

OT ©7094 3A 0.4 , k ; \ 541 x15 K ' 
F, - A trag= of Conditions; with their ſeveral Marks, 
' © Notes, Signs, Differencesand Variations, with their Aim- 
pliations and Reftri&tions, or Limitations, both as to the appoint- 
ing of Executors, and bequeathing of Legacies, is a Field ſo large 
in the Law, as indeed would of it ſelt require a very large Vo- 
lume to reduce then al), though but to a Compendium, indeed too 
vaſt'4 Body to be compriz'd in ſachan 'Abridgment as this is: 
You may. well gueſs that this'is-a provident Truth to'obviate over- 
curious 'ExpeRations, ratherithan any lazy Excuſe to ſave labour, 
if you ſeriouſly conſider by what variety of Words and Phraſes; 
by what mutiplicity of Senſes, Conſtructions and Interpretati- 
ons3- and*in what innumerable Caſes Conditions are made. 

2. As when-and in'what Caſe a Condition may be made by 
theſe words following 3 [ If, Soas, Provided, To the intent, On 
Condition, To the purpoſe, That When, Whereas, In caſe, So 
that, To, After, Afterwards, After that, So long as, Until, Whoz 
Which, Whenſoever, Whoſoever, What perſon, Which perſon, 
Except, Otherwiſe, Where; ] with many othcrs. As alſo if yon 
confider in what Caſes a Condition referring to the time prifſert 
or paſt may improperly be a Condition alſo, when ar Argament 
tory 4-4 is 


i td 
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Is Jrawn from the Contrary ſenſe, may have phace in Conditions : 
Alfo what the difference is between'| It | and | When,] and in 
what Caſes the Diſ-junQive' word | Or, | placed between two 


Phraſes of time to come, ſhall diſ-juntively infer a Condition z 


alſo when ſuch 'a Conjundtion Copulative, (as noting one thing 
neceſſarily to precede, another ſhall follow) doth make a Condi- 
tion; Alſo, Whether Adverbs of Negation 'make a Condition, 
or only a Modus ? And, Whether 'every 'Adverb” that ſuſpends 
the Diſpoſition till ſome future event, doth make a Condition ? 
Alſo in what Caſes and when Prepofitions do make a Condition 
and in what Caſes Pronouns do the fame: Likewiſe when Re- 
latives, - as-to Subſtance, Quantity, Quality or Number do make 
Conditions; alſo by 'what words, and when are Tacite 'Condt- 
tions, and how many ways fuch may be made: 'And-whether 
a Condition by Relatives be not a Tacite Condition. 3 alſo whe- 


| ther a' Condition may not be matle by Participles ſpoken Abfo- 


lutely : And although Participlesof the time preſent, or the time 
paſi, do not make a Condition, yet whether Participles of the'fu-. 
ture tenſe may not make a Condition 3 'aMfo when 'and in whar 
Caſes'Gerunds may make a Condition: ASalſo, in whac Caſes the 
bare mention of a Condition doth not always make the Diſpo- 
ſition 'conditional. Cum multi ali. Wh | 
3. Of Conditions there are many kinds, whereof ſome be ne- 
ceſlary, ſome impoſliblez ſome indifferent'or- poflible : The two 
former are void ab initio. Of neceſſary Conditions, forme are 
termed fo in reſpe& of Fa, ſome in refpet of Law. 'Impoſſi- 
ble Conditions are ſuch either in refpe&t of Nature, or of Law, or 
of the Perſon enjoyn'd, orin reſpe& of Contrariety, -Repugnans 
cy, Perplexity,-or Incompatibility. And of Poffible Conditions, 
ſome are Arbitrary, fome Caſual,- and ſome Mixt. « 'Of which 


Poſſible Conditions! fome conliſt'in Chanting, ſome in. Giving, 


ſome' in Doing; ſome' Certain, ſomeUncertain, refpe&ing either 
Time, or Place; or Perfons, or'Fhingsz whereof alſo-ſome are 
Affirmative, ſome Negative. But whatever the Condition be, that 
15 not void in-Law, is to be obſerved as a Law by him on whom 
it is enjoyn'd, 'or otherwiſe take its due effec, cre the Diſpoſi- 
tion made-under the Qualification thereof, can have any. ON 


a ” 


4+ There are alſo in the Law almoſt innumerable Queſtions 


Telating to this Subje& *of Conditions : To' enumerate fome of 


them 3 as, Whether Impoſſible or diſhoneſt Conditions do make 
the Diſpofition conditional ? Whether neccfſary Conditions make 
the Diſpoſition conditional? What are the various effts of Con- 


ditions? - Whether Neceffary, Tmpoffible', or Unlawful 'Conditj- 
. ons do ſuſpend the effect of the Diſpolirion? Whether 'Condi- 


tions partly certain, partly uncertatn , do ſuſpend 'the «He of 
: Pp 2 the 
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the Diſpoſition? Whether impoſſible Conditions which the Te- 
ſtator ſuppoſed to be pofſible, do (uſpend the eff: of the Diſpoſiti- 
on ? Whether Conditions that are very hard and almoſt impoſlible, 
do ſuſpend the «ff<& of the Diſpoſition ? whether it be not (ut- 
ficient for an Exccutor or Legatary to accompliſh the Condition 
by ſome equivalent means, though not in the punQual and pre- 
ciſe manner preſcribed by the Teſftator ? Whether Conditions at 
firſt poſſible, but afterwards becoming impoſlible, do hinder the 
effe& of the Diſpoſition ? Whether Conditions impoſlible by rea- 
fon of Repugnancy, Contrariety, Perplecxity, or Incompatibilicy, 
do not make void the Diſpoſition ? Whether the Condition be not 
in Law held as accompliſhed, when it is not the Executors or the 
Legataries fault wherefore it is not performed ? Whether when 
the Condition is Negative, the, Legatary may not have his Le- 
gacy, entring frft into caution for Reſtitution thereof, in caſe 
ſuch Condition be not kept and-performed ? Whether every poſ- 
ſible Condition ought to be obſerved preciſely ? Whether and 
in what caſcs the Legatary may obtain his Legacy, before the ac- 
compliſhment of the Condition? Whether it be ſufficient that the 
Condition was once performed, though it doth not continue fo ? 
Within what time the Condition may or ought to be performed, 
when no certain time is limited by the Teſtator ? In what ſenſe 
that common Condition, | If be die withont Iſſe | is to be under- 
ſtood, and when it may be ſaid to be accompliſhed ? Whethex 
the natural, as well as the lawful Iſſuc be:to be underſiocd by 
them words? Whether that Condition be accompliſhed if he die, 
leaving his Wife with child, which is afterwards born ? Or whe« 
ther in caſe he hath a child, but dies bcfore his Father ? Whether 
there be any difference, and what that difference is, betwixt this 
Condition , [_ If be die ,without Iſſve, | and this, [If be have xo 
Tſfice ?] What the Law is, in caſe the Iflue be born dead? or dieth 
as it 15 born? What courſe to be obſerved in Legacies , where 
more than one are born at the ſame birth ? Whether the Condi- 
tion of payment to be made to an Infant, be performed by pay- 
ment made to his Guardian ? Whether he in whoſe favour a Con- 
dition is made, may not conſent to other means of performing 
the Condition. than was preſcribed by the Teſtator ? Whether a 
preciſe performance of a Condition be not underfiood only of 
voluntary Conditions, and not of neceflary Conditions ? Whe- 
ther ſuch preciſe performance of a Condition be requiſite, when 
the Legacy 1s in favour of the Teſtators Children, or ad pios »ſiu 2 
Whether the Condition may be performed by another p.1ſon than 
Him that is nominated in the Condition ? Whether: caſual Con- 
ditions may in any caſe be reputed as- accompliſhed , before the 
event? In what caſes caſual Conditions. be. xcputed as. accom- 

oY | pliſhed, 
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pliſhed, albeit the ſame be not fo indeed ? Whether a Condition 
doth prejudice the Executor @r Legatary , when the Teſtator 
himſelf doth hinder the performance thereof ? Whether a Condi- 
tion doth prejudice a Legatary, when the performance thereof is 
obftructed by a third perſon? Whether the accompliſhment of 
a Condition hindred by cafual means, ſhall prejudice the Lega- 
eary? In what cafes an Affirmative Condition doth imply a Ne- 
gative? What the Law requires of the Legatary, as to Bond or 
the like, when the Condition is not pertormable during Life ? 
Whether -a Negative Condition is ſaid to be accompliſhed, when 
it cannot be infringed ? What if the party be already married, 
to. whom any thing is bequeathed conditionally, | If he ſhall mar- 
ry 7] Whether the Condition ſhall be reputed as. accomplithed, 
it the Legatary were once willing, and afterwards becomes un- 
willing? What are captious Conditions,and how they ſhall not pre- 


judice the Legatary? Whether a Legacy given with a Condition de» ' 


pendent on the will of another than the Teſiator himſelf, be not a 


void Bequeſt ? What the difference in Law 1s,between the Teſtators. 


referring his Will to the abſolute, and to the limited Will of an- 
other? Whether he to whom-the Teſtator commits-the Diſpoſici - 
on of all his Goods, be not Execcutor or univerſal Legatary.? How 
far the Conditions of Legatarics or Executorſhip againſt the li- 
berty of Marriage, be lawtul? How faras to Legacies or Execu- 
torſhips, the Condition of marrying with the Arbitrament, Will 


| or Conſent of another, is lawful ? Whether the Condition of for- 


bidding the Alienation of the Legacy is lawful ? In what caſes; 
the Legatary may alicnate the Legacy, notwithlianding ſuch pro» 
hibitory Condition of Alienation ? Within what time the Con- 
dition. may and ought to be performed by the Legatary, when no. 
certain time is fet or limited by the Teſtator ? Whether the Con- 
dition may be performed during the time betwixt the making of 


| the Teſtament, and the death of the Teftator ? Whether a Lega- 
| ary muſt not perform an Arbitrary Condition as foon as he can ?' 
| Whether any time doth prejudice a Legatary, whilſt he is igno- 
| rantof the Condition * Whether a caſual Condition may not be. 
| accompliſhed at any time ? With innumerable other varieties of 
| Conditions well known to {uch as are well acquainted with: the: 
| Law} whereby you may now by this time readily perceive it was. 
| a truth which was tormerly hinted. That to treat of this ſubjek- 

| of Conditions as to Executorſhip and Legacies, and. todo it di- | 
ſfiinly, though not inthe Amplitude of their due Dimentions, 


but by way only of a compendious Contraction, would of it (elf 
require a very voluminous Trad 3 being therefore bound up to. 
the Laws of an Abridgment, we may not (ail intothe vaſt Ocean 


| of the Laws toferch you home any Txanſmarine Reſolutions. to, 
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che ſaid Queſtions, -but ſhall only reter you'to our own Countrey- 
man in this Profeſſion, the Learned Mr. Swinborxe and others, 


who of this Subje& have written very copiouſly, yet ſuccinctly. 


A 


CHAP. VI. 


What things are deviſable by Will and whether a Teſtator 
may bequeath what is not his own. W - 


I. IYhat things in particular may be deviſed or bequeathed. 
2+ In what caſe. a Legacy given by a Teftator, of a thing that 
. moet bis own, may be good or uot- 
3. How a Teſtator may bequeath what is bis Execmtors. 
4+ A Beqneſt to one of what was his own before, is void. 
5. The difference between the Common aud Civil Law, in this 
point of deviſing what is anotber mans, and not tbe Teſtators. 
'6. Goods in Foynt-tenaucy not deviſable. 
' 7. Whether Kingdoms are deviſable by Wl. 
, + 8. In what caſes Preſentations, Advowſons, and the next Auoid- 
ance of a Church are deviſable. 


Is R Egularly and infallibly all things that come to Executors, 
LY orthat at the Tetiators death can be Afﬀets in, the:Exe> 
cutors hands, were deviſable by him in his Life. , More particu- 
larly, All the Teſtators Goods and Chattels, whether real and 
immoveable, or perſonal and moveable, whereof he died aQtual- 
ly poſſeſſed or interefſed in ExpeGancy,in his own, and not.in an- 
Others right, norin Joynt-Tecnancy with another (ſaving in ſome 
certain Cafes in the Law eſpecially excepted) are deviſable; As 
now alſo are Lands, Tenements, and Hereditaments, whereof 
ſome are deviſable by Cuſtom, as Gavel-kind, and Burgage Te- 
pure 3 others by virtue of certain Statutes. But more: ſpecifically z 
firſt, as to-Chattels real, all Leaſes in Lands or Houſes, either for 
Years, or Years determinable upon Life or Lives, or by ,Extents, 
Statutes or Recognizances, or Rents (not Rents reſerved by the 
Inheritor, yet the Arcearages of them alſo.) Likewiſe Commons, 
Advowlſons, Tythes, Fairs, Markets, profits of Leet, and the like 
in the Tcfiator for Years, and all ſugh Creatures as a Termer 
hath ina Warren, Park, Pond, Dove-houſe, or the like, in the 
Teſtator for Years. Secondly, as to Chattels:perſonal, all Debtors 
taken in Execution, Captives, Apprentices, all Cattel of all kinds, 


Creatures naturally tame , or being otherwile, .are by _—_ a 
UCC 
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reduced thereto, as Hawks reclaimed, or the like, alſo Hounds, 
Greyhounds, Spaniels , Maſtiffs, Ferrits , and the like alſo all 
merchandable Goods and Commoditics whatever : Likewiſe 
Ships and other Veſſels Naval with their Guns, Rigging, Tackle, 
Apparel, Furniture and Provifions: Likewiſe Weapons for War, 
Books, muſical Inftruments, and the like: Alſo Corn , whether 
in the Ground, Field or Barn : And Trees fell'd or- not fellFd, 
being ſold from the Inheritance of the Ground , or excepted by 
the Seller of the Inheritance of the Land: Alſo all other Grain, 
as Corn : Alſo Hops, Saffron, Hemp, and the like, whether on 
the Ground, or in the Houſe : Likewiſc Hay, and all Fruits ga- 
thered, (but not Graſs ready to be cut for Hay, nor Fruits on the 
Trees) but fuch as are ſeparate from the Inheritance ; therefore not 
Garden-fruits in the Ground, or not ſeparate from it: Alſo Bills, 
Bonds, Mortgages, Statutes, and the like : Alſo Money, Plate 
and Jewels: Likewiſe all Houſhold-ſtuff, Implements, and Uren- 
fils, not fixed to the Free-hold: All Coaches , Carts, Waggons, 
Plows, and the like, with their Appurtenances: Likewiſe Desks, 
Cabinets, Trunks, Chefts and Boxes, excepting ſuch as contain 
only the Evidences of the Inheritance, and have uſed fo to do; 
Alſo all Linnen, Bedding, Pewter, Braſs and Iron, that is moye- 
able, and not faſined to the Free-hold, as aforeſaid ; therefore 
not ſuch Coppers, Ciſterns or Furnaces, nor Locks and Keys, 


Wainſcot or Window-glaſs. Finally, here note, That things in 


Adion, as Debts, or the like, are deviſablez ſo are Obligations, 
and Counterparts of Leaſes : Likewiſe Uſes not executed by the 
Statute of Uſes, but remaining at the Common Law *. And 
though Adtions altogether uncertain, are not deviſable, yet poſ- 
ſibilities and uncertainties in divers caſes are deviſable- >. But the 
Chattels real , Leaſes for: Years, Extents, next Avoidances of 
Churches,.and the like, which a man hath only in right of his 
Wife, and all ſuch Obligations as were made -to* her alone be- 
fore Coverture, and all ſuch Chattels real and perſonal as ſhe 
hath only as Exccutrix to another, are not devifable by her 
Husband 3 for upon his death they return to the Wife +. 

2. In and by the Queſtion, | Whether a Teſtator may bequeath 
any thing which is anothers, and not bis own ] is meant. and intend- 
ed any thing wherein neither the Teftator, nor the Executor, nor 
the Ecgatary hath any juſt Propricty, or which dothnot of right 
belong to either of them. Now in order to the Reſolution of 
this Queſtion, according to*the Civil Law (difcrepant from the 
Common Law in this point) the known Diſtintion is, That if 
the Tefiator did certainly 'know the thing deviſed to belong to 
another, and not unto himſelf, at the time when he deviſed the 


ſame, then ſuch Deviſe 1s good; and the Exccator (it — 
AllctS 


(a) Perk. Sc, 
500. Dyer. 


(b) Perk. Sch, IG 


- 527. Lit. B-00. 


Sect. 437. Dycr 


272. PluWw. 520. 


+ Pork. Sect. a6, 
560, Marſh. 44. 
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(c) L-cum alie- 
nam. C. de Le- 
gat. & Grall. $. 
lcgatuw. q. I4, 
nu. 2, & Cui ace. 
ad Lee. virum 
ex familia. $. (li 
rem tuam. De 


Legat. 

(d) L. non dubi- 
um 6. ult. De 
Ligate 5. 


) L. unum ex 
amilia $. Si rem 
Tuam. dc Legat.2, 
& Graſl. $. lega- 
tum. q. 1 4-NU-7. 
(f) Gomez. var- 
Reſol. tom. I. 
CaP» I'2. NUI 4 


Ce) Sed fi rem.) 
In . de Legate 


(h)Ptow. Gran- 
tham?®s C aſe Coo. 
fup. Lit. 155, & 
30. 


(i) Pr rk. I:&. _ 
$26. Litt!. 287, 
Dr. & Stu. 167. 


Aſſets ſufficient) is to purchaſe the ſame, avd deliver it to the 
Deviſee. Otherwiſe it is, in cale the Teliatox were ignorant 
thercof, and ſuppoſed it to be his own unleſs the truc Owner 
conſent to the Legacy, or that it was bequcathed to pious Utes <, 
And in caſe the Owner thereof will not {cl} the ſame, at leaf not 
at any reaſonable rate, the Executor is to pay the Legatary the 
Juſt value thereof #. | 

3- Suppoſe a Teſtator doth bequeath fome thing that is his 
Executors: In this caſe, the Legatary (hall have it, whether the 
Teſtator did or did not know it to be his *. The Law is the ſame, 
though there be Co-Executors, and the thing ſo bequeathed be- 
long only to one of them *. But in that Cale they ſhall all bear 
a Proportion, to be allowed them in-Aﬀecs but it Aﬀecs fail, 
the Legacy fails allo. | 

4+ It a Tctiator bequeath to A. B. the ſame thing which did 
appertain to A. B. in his own proper right» at the time when the 
Teſtament was made, it is a void Deviſcz yea, though A. B. 
ſhould afterwards alienate the thing, fo as that the property 
thereof were out of him at the time of the Tefiators death £ 

5. Notwithſtanding what hath hitherco been ſaid according 
to the Civil Law, yct by the Common Law the Goods and Chat- 
tels that are another mans are not deviſeable 3 and therctorc it one 
man gives or deviſes another mans Houſe, it is a void Decvile. 
So allo, if one deviſe the things that by (ſpecial Cuſtom of ſome 
places (as the Heir-looms do belong to the Heir) this Devile is 
void, for it is not devifable from him ®. t 

6. The Law with usis fo far from countenancing a Deviſe of 
what is another mans, that ic doth not allow the Goods and 
Chattels which the Teliacor himſclt hath joynily with another to 
be deviſablez and theretore if there be two Joynt- Tenants of 
Goods and Chattels (as when ſuch things are given to two, or 
two do buy ſuch things together) and one of thein devile his 
part of the things toa liravger, this Devile is void. Inlomuch, that 
if in this Caſe the Tetiacor make the other Joynt- Tenant his 


_ Executor, the Will as co this is void, and he ſha}ll not be charged 


as Executor for theſe Goods, but he ſhall have them altogethes by 
Survivorſhip i. So that Joynt-Tenants may not deviſe what they 
hold in Joynt Tenancy y but he that holds in Common or Copar- 
eexary may deviſe. Yet if a Leaſe of Lands, or Grant of Goods, 
be madeto two perſons, Hebeudum, one moiety to the one, the 
other moiety to the other : In this Caſe each may deviſe his 
moicty by Will. Nay, the Goods and Chattels which the Te- 
ſtator hath, but not in his own righr, but in right of another, 
are not deviſable: And therefore an Adminiſtrator cannot de- 
viſe the Goods and Chattels he hath as Adminiſtrator, for ob 
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Deviſe is. void *.. ' Howbeit, an Executor may appoint an Exe- 
cutor of the Goods of the firſt Teſftator, which ay Adminittra- 
tor cannot do. = | | Ir 

7 Before any Solution can be given to the Queſtion, Whe- 
ther Kingdoms are deviſable by Will ? it mult be premiſed, 
That of ſuch, ſome arc EleJive, ſome by Congueſt, and ſome He- 
reditary: It the Queſtion rcter to the Eledive, ,nothing can'be 
ſaid forit; it to the Conguered, much cannot be ſaid againſt it 3 


if to the Hereditary, where that 1unhappily happens to be a Que-. 5 


ſiion, the Sword moſt commonly decides the point. And chough 
the Law holds itin the Negative ', yet in FaR, prefidents of ſuch 
Legacies Hiſtorians do, abound with. To: thoſe you have in 
Mr. Swinburne *, you way add (Gladio non Contradicente,) that 
of Darixe, who by, his Teſtament bequeathed the Kingdom £0: 
Artaxerxes, and to Cyras the Cities whereof he was Governor *. 
And when Nicomedes King of Bithynia, at his death made the 
people of Rome his Heir, they reduced that Kingdom into the 
Form and Conſtitution of a Province *% And that part of Africa 
which was alſo bequeathed them by the Teltamenc of Ptolomens 
King of the Cyrexes?, himſelf had no title unto , but what he 
claimed by virtue of his own Fathers Laft-Will and Teſtament 1 : 
As Mitbridatcs King of Pontus acknowledged the Countrey of Pa- 
Phlagonis, came to his Father, not by force of Arms, but only by 
way of a Teltamentary Adoption *. And it hung long in ſuſpence 
which of Oro's Sons King oft the Parthians, he had appointed to 
ſucceed him inthe Government f. Likewiſe Polemo the Supreme 
in Government among the Seythians and the adjacene Regions, 
inſticuted his Wite Hcireſs of che Kingdom *. Procoplus relates, 
That Arſuces, one of the Parthian Rings, by his Laſt Will and 
Teltament b-queathed the greater part of Armenia to Arſaces his 
Son, and the lcſſer part to Tigranes King of Aſſyriz. Foſepbus re- 
ports, That Herod having leave given him by Auguſtus, to leave 
his Kingdom to which ot his Sons he pleaſed, did alter and change 
bis Tetiamenc (.veral times *. Ring Pepiz deviled among his 
Children all the Dominion of Aquitane, which he had acquired 
by the Sword *®. The King of Feſ7 bequeathed the Kingdom 
thereof to his ſecond Son *. Aladians the Sultan bequeathed 
ſeveral Cities 7, Michael Deſpota deviſed the Countrey of Theſ- 
ſfaly in Greece among his Children *. The Prince of Aiolia, a 
Region tn Greece, Iett the famous City of Atbexs to the Vexctians *, 
Prince Charls by his Laſt-Will and Teſtament, divided the Coun- 
trey of Acarnenis, which is that part of Greece called Epiruy, among 
his natural Iſſue *, The Kingdoms ancicntly belonging to Fe- 
ruſalem and Cyprus, have been partly bequeathed by Tettaments, 


and partly conveyed by Contracts *. Lally, Alpbonſus of Ax+ (c) Bembus hai 
Qq 


ragom 
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(d) Marian 1.30. 


(e) Fitzh. Abrid. 
tir. Becanu. ic 
& tir Deviſe.n.s- 
De hac. q. vid. 
Hotto. lib-1. I'- 
bu. q» Co Io 


{f) Cok. on Lit. 
IS5+ 308. 


(x) Cro-2.378. 


(h) Croat-37 £e 


 Fagon having conquered the Kingdom of Naples, bequeatlied the 


ſame by his-Will to his natural Ferdinand, who afterwards 
gave certain Cities thereof as a Legacy to his Nephew *. Not- 
withſtanding all which prefidents of Fa&, the Law as aforeſaid, 
runs in the Negative, and that tam quoad Regalia, quam quoad 
Repya *. But this Subje& being too Sublime for a SwbjeF, the 


3s. Reader for his better Information in the point , is referred to 


his duty of Allegeance : For wherc-ever this happens to be a 
Queſtion indeed, it is more like to be decided by 4rms than 
Books. | | | 

| ; A Biſhop, if a Church of his become void in his life- 
time, may not by Wil devife' the Preſentation © But if the 
Parſon of a Church, ' who hath the Advowſon in Fee, thall- by 
Bis Will deviſe, that his Exccutors, or ſome of them, thall pre- 
ſent at'the next Avoidance, this is a good Deviſe &. | $o like- 
wife if the Tycumbent of a Church purchaſe the Advowſon 
thereof in Fee, and: devifeth that his Executors ſhall preſent 
zfter his death, and deviſeth the Inheritance to another in 
Fee, this was held to be a good Devife of the next Avoid- 
_— ny we Ow IN 


CHAP. 


Pint IN, Of Jegaces and Deviſere 
CHA P. VIL 
Of Lands deviſable by Will. 


1. Whether Lands are deviſable , what Lands , anal hovs mnch 


thereof. | | | 
2. What things may be bequeathed under a Deviſe of Lands, and 
what not. |\ 


3- What perſons incapable of deviſing Lands. 


4+ Who may be Deviſees, 'or what perſons may take by « Deviſe of 


Lands, and what not. 
5. What kind of Teſtament ſufficient for a Deviſe of Land, and 


what 1ot. 


I. Ands, Tenements and Hereditaments held in Gavelkind 
| are cuſtomarily devilable by Will *. So likewiſe are 
Lands held in Burgage-tcnure *,-. whereof the Will may be only 
Nuncupative, and without writing and into which the Deviſee 
after the Teſtators death may enter without any Livery of Scitin 
thereof made unto him ©; Yet this ſhall not prevent Survivor- 
ſhip in caſe of Joynt-Tenancy in ſuch Tenure 4. And though 


by the Common Law of this Realm, Lands, Tenements and He. \ 


reditaments are not deviſable, yet now by Statute they. are (if 
held in Socage) -all deviſable, -and two parts .of three, though 
held in Knight-fervice *, But then the Will muſt be 34 Seripris, 
not Nuncupative. But Copy-holders cannot deviſe ſuch their 
Eſtate, for Copy-hold Land is not properly deviſable , nor can 
any deviſe the Eftate they have in their Land as Tenants in tail, 
by auter vie, 'or Joynt-Tenants. Yet if two be Joynt-Tenants 
or life, and'the' Fee-fimple in one of them, he that hath the Fee- 
ſimple may deviſe the Fee-fimple, after- the death of the other 
Joynt-Tenant, And if a Deviſe be of a Houſe with the Appur- 
. tenances, the Houſe being Copy-hold, and the Land Free-hold , 
by this Deviſe the Land, though uſed with che Houſe, ſhall not 
pals (1). Yet where one had Houſes and Land which had been 
in the Tenure of thoſe which had- the Houſes, and deviſed his 
Lands with the Appurtenances : In this Caſe-it was held, That 
the Lands did paſs by theſe words (2). Now though Land tbe 
thus deviſable partly by Cuſtom, partly by Statute, yet there are 
certain perſons incapable of deviſing Lands, and there arc certain 
Lands incapable - of being deviſed, as appears by what follows 
in this Chapter. Alſo an Affirmation made atter the Statute of 
27 H.'$. of a Will in writing for Lands made before the (aid 
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Statute, makes it a good Conveyance of the Land, For 4. be- 
ing (ciſed of Land in Fee, ſuffered a Recovery of it to the aſc of 
F. T. and his ticirs, who before the Statute of 27 H. 8. made a 
Will in writing, and thercby gave it to his Wite ſo long as ſhe 
co:1tixxed Sole, with divers Remainders over, who after the 27 H 8. 
rehearſed the Will as it was, and affirmed it without putting any 
'new date or (cal toit: And it was held a good Will to convey 
the Land. And by the Cuſtom of Loudon, and ſome other 
places, a man can bequeath * no more than his Deaths part; if 
otherwiſe, his RBequelt will be void for the reſt; and in other 
places of the Realm a man may bequeath all, 

2+ As Lands arc now deviſable, fo there are certain things, in 
ſome certain Caſes,that paſs by way of Bequeſt by and under a D:- 


' viſe of Lands; as thus, A: man feiſed of Land deviſable, build- 


(f3 Dyer in Stat. 
of Wil's. 22, & 
24 He8. An Eſtate 
or years might be 
deviſed at the 
Common Law by 
him who vas poſe 
feſr'd thereof ;, bt 
an Efiate.in Fee 
pight not, Aſo 4 
Guardian in 
Knight Service 
mitbt deviſe the 
Wardſnip both of 
Body and Land. 
30 AT. r.Admit. 
Koll. Abridg.Ui(s 
Deviſe. lir. B, 


(g). Dyer. ibid. . 
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eth a Houſe thereupon, the Houle is deviſable. The Law is: the 
fame as to a Rent-charge de nave created f. Alloa man diſſeifce of 
Land deviſable, deviſcth to the Diſſeilor in Fee, 1n xecompence of 
a Releaſe which the Difſeiſor made unto him, thisis a good De- 
viſe. Alſo where a man hath Land in right of his Wife, and he 
granteth parcel of it to another, and after deviſeth the reſidue to 
another, this alſo is good. -Likewife where a man hath a Scignio- 
ry to him deſcended of the part of his Mother, and after the 
Tenancy deſcendeth unto him of the part of his Father , both. 
being deviſable , and he not having any Iflue : In this Cafe, 
he may make Devifes to feveral perſons, that is, the Seigniory 
to one, and the Tenancy to another ®, The Lord Dyer alfo 
faith, That a Fermor of Land: which is not deviſable, erecting 
a Furnace, and fixing it in the midſt of a Houſe in the faid 
Land, may deviſc this Furnace. Alfo, that where a man is (ciſed 
of Land deviſable, and deviſeth totum ſftatum ſuxm to one and his 
Heirs, this ſhall be-a: good Devile for the Land. Likewiſe where 
a man devilcth- primem. veſturam ſeu tonſuram- prats, which is des 


_ viſable,- it is good, and the Law is the lame as to Trees growing, 


- and to grow for ever. Alſo Tenant in Fee-ſimple, or in Fee- 


$) bid; 


tail may deviſe the Corn, though.the Land be net deviſable 3 but 
as to Frees in that caſe the Law is. otherwiſe. Alfo a man ſciſed 
of a Mill, may deviſe- the Runner-ftone, but not the Under-ſtone, 
unicls the Mill ic ſelf be deviſed. Likewiſe a man fſeiſed. of. a 
Common, granteth'a Rent out of the Land; although that the. 
Land be deviſable, yet that: Grant is void, and by conſequence. 
a Deviſe ther & Nor is-an Advowſon in groſs deviſable, nor any 
other thing which licth not in Tenure : But a Mcſualty or Scig- 
niory is deviſable,. becauſe they lie in Fenure. And if, the Hul-. 
band deviſe the Corn upon his Wives Land, and dies, this is good, 
whether the, Corn were ſown before the Marriage or after *. 
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3- The perſons not qualified to deviſe Lands by Will, are 
ſuch. as :theſe 3 viz. A Biſhop may not deviſe the Land of his 
Biſhoprick ; but of the Arrearages of the Rent of the Biſhoprick 
he may make a Deviſe by Teſtament. The Law is the (ame as co 
a Dcan, or Parſon of a Church. Alſo the Maſter of an Hoſpital 
carnot deviſe the Lands of the Hoſpital, nor the Arrearages of 
Reat ifſuing out of the ſame. In a word, Spiritual perſons, Arch- 
biſhops, Biſhops, Deans, Archdeacons, Prebends, Parſons, Vi- 
cars, or any Member of a Corporation, may not deviſe the Land 
or Goods which they have in right of their Churches or Corpo- 
rations ', For the Head or any of the Members of a Corpora- (i) Perk. 5:8. 
tion cannot make a Teftament or a Deviſe of ſuch Lands or Goods %%* 
they have in Common, becaulc they are to go in Succelhon. Alſo 
an Infant of the age of ſixteen years ſeiſed of Lands deviſable, 
who may alien it by the Cuſom, yet he cannot make a Teſtament 
or a Devile thereof; or if an Infant maketh a Will of his Land 
within age, and dieth after that he cometh to. full age, making 
no Revocation, this is not a good Will *. And yet although an (k) Dyer. «bi ſa- 
Infant until he be of the age of Twenty one years can make no *'*: © © 97: 
Deviſe of his Lands ' yet it is held, that by ſpecial Cuſtom, (1) s:.32, & 34 
in ſome places where Land is deviſable by Cuſtom, they may de- **: 
viſe it ſooner. Alſo a Woman under Covert cannot make a De- 
viſe of her Land with or without her Husbands conſent, neither 
to her Husband , nor to any other ®. Yct of the Goods ſhe (7) Stat-ivid.'& 
hath as Exccutrixto another, ſhe may make an Executor without 8ros wr. Teh. 
his conſent : but of them ſhe can make no D-vilc either with or 13: * ©»: up. | 
without his conſent, becauſe they are not deviſablez and if ſhe Broo.Deviſe 32. 
do deviſe them, the Deviſe is void *®® Touching ſuch as are born #/«) Plowd. in 
both Deaf and Dumb: The Lord Dyer ſays, They may make a F*v inter Brave 
Will of their Land by Signs © Though others afhrm, That i. 525) im 
a man that is both Deaf and Dumb, and that is ſo by Nature, ©7.conmu 
cannot make a Teſtament.z. but that a man that is ſo only by ac- ere Teftaroris 
cident, may by Writing or Signs: So alſo may a man thatis only: j,,"7 by 4a 
Deaf or Dumb, whether by Nature or Aecident. Alſo an Alien . (9)!2yer in Srar. 
born, and-not Denizon'd, cannot make a- Tettament of his Lands z ?” OE 
yet if an Aljen purchaſeth Eand in Fee, and maketh a Will, and 
after the King maketh him a Denizon, after he dieth, his Will 
is then good as to. his Lands or Goods ?. An Alien born can+ (p) pyer 154.% 
not make Teſtament of. Lands or Goods, nor one entred-into Re- 
ligion: Soit hath been held (1). And yet withal it hath been (+) Curia. B-R.4 
held otherwiſez and thatan Alien born may makea Will, and an 7" #ijz. rar. 
Executor, and {ueas an Executor, if he be an Alien-Friend. and »ri:'s Ca. 


not an Alien-Enemy.: And ſo it hath been adjuilged according- 0rd oprog gy 


ly (2). Likewiſe he may:be an Adminiſtrator, and have Admj- (3)©-5-28 0 
Sir Tpwel Cam- 


"niftratiop..of. Eeales alſo, as. well as of perſonal Chattels ( I) was <.jo. 
Allo 
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Of Legacies and Deviſes, Parma Hl. 


(qQ) 5 &6EF1. 6, 
Ca P- - I .PrerOfls 
R.o. Plow. 255, 
359, &K 261. 


(r) Dyer in Sta. 
of Wiiis. 


(\ſ) Perk. 595+ 
$10. ; 

Cr) Dyer 303» 
$04s+ B.R. Cur. 
M:ch. 3 Jace 


| {'u) F.g Jac. BR. 


(w) New Terms of 
Lary. tit. Deviſe. 
But Ly the Civt! 
Law it js other- 
rj. Paul. de. 
C.{tr. in 1-qui tt- 
li..bus $. 1. ce 
Legibus. 


(1) Croo. 1 742+ 
Tajlor &K Uxe. vcr. 
Zazer. 


(x) Dyer in Sta. 
zzH.8, 


Alſo a Traytor Attainted, from the time of the Treaſon commit « 


'red, 'can make no Deviſe cither of his Land or Goods: for they 


arc all forfeited to the King z yet a Pardon trom-the King reſtores 
him to a capacity of dying Teſtate as to both, Likewile a man 
Attajnted or Convicted of Felony, cannot by Teſtament deviſc 
either Lands or Goods, for they are alſo forfeited, but if he be 
only Indied and die before Attainder, he 1s then Teſtable as to 
both 3 or being IndiQed, will not anſwer upon his Arraignmet, 
his Randing Mute may poflibly preſerve him a power of Deviſing 
his Lands. And although the Teſtament of a Felode ſe be void 
as to his Guods and Chattels, yet as to his Lands it 1s good 4. $0 
likewiſe although a perſon Out-lawed in a perſonal Action can- 
not, ſo long as the Ouat-lawry doth continue in force, make a 
Teſtament of his Goods and Chattcls, yet of his Lands he may ; 
not ſo of a perſon Out-lawed for Felony. The Law is the ſame as 
to a man Attainted of a'Premunire : It is otherwiſe if a man be 
only Excommunicated *. 

4- Regularly all perſons who may be Grantees, may be alſo 
Deviſees f. Inſomuch, that a Deviſe of Lands is good within 
the Statute of Wills *, even to (ach perſons as to whom a Le- 
gacy by the Civil Law is void, dxcept in certain Caſes 3 ſuch as 
Hereticks, Apoſtates, Traytors, Felons , Excommunicatcs, Out- 
laws, Baſtards, unlawful Colledges, Libcliers, Sodomites , ma- 
nifeſi Uſurers, and Recufants Convid. It is a Rule, That the 
Deviſee muſt be-capable of the thing deviſed at time of the 
Deviſors dcath, if it be then to take efic& in poſſchon , or if it 
be a Remainder, he muſt be capable of it at the time when -the 
Remainder ſhall happen, otherwiſe the Deviſe is void ®: If {o, 
then a Deviſe to an Infant in the Womb at the Teſtators death 
{cems to be void * : Yet if a man deviſe to ſuch an Infant, and 
he happen to be born betore the Teltators death, it ems that in 
this Caſe the Deviſe is good. Again, a Deviſe made to a per- 
ſon altogether uncertain, and not certainly named. or deſcribed, 
is altogether void. A. deviſed Land to his Wite for her life, and 
that atter her dcath it ſhould remain to his Iſſue, he having two 
Sons, and two Daughters : - And it was held, That the Deviſe of 
the Remainder was void for the uncertainty of it (1): Yet a-plain 
Dcſcription of a perſon (without naming himJ is ſufficient, ſo 
that a Deviſe made to the Dean of Parxls (without naming him) 
is good. A man deviſcth his Land to El;aner the Daughter of F.S. 
who hath divers Daughters, whereof one is named Hellev, and 
none Eliaxor : This is a good Devileto Hellex *. Likewwe if a 
man hath two Wives, and he deviſeth his Land to his hater Wife 
in Fee, the firſt Wite ſhall have ic: Or it he hath two Sons called 
Fobn, and one of them is a Baſtard born befoxe Marriage, _ 

| 1C 
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| he makes a Deviſe-to- his Son Foby, the Legitimate Joby ſhall 
have it, and not the Baſtard 7, The Husband can be no Devi- (4) 0; rig, 
ſe as to a Deviſe of Lands from his Wife. There are three Bro- 
thers by the ſame Father and Mother, and the middle Brother 
ſciſed of Land deviſable, giveth it by his Teſtament Propinguiors 
fratri ſuo, it fees that neither of them (hall haveiet *. Suppoſe (-) {bi4. 
a man who hath a term, deviſeth the Land to one and his Heirs, 
the Deviſee' dieth Javing Executors, his Heirs ſhall have the 
Land, and not his Exccutors : The Law is otherwiſe in Caſe the 
entire Term were (o deviſed *. A Deviſe of Land made to the <3) Ibid, 
Canons of a certain Cathedral for ever, or Canonicis Eccleſia D. 
Panli Lond. in perpetrum , is a good Deviſe to all the Canons 
joyatly in-Fee, and the Survivor ſhall have the Entierty. If a 
wan willeth that his Executors ſhall (ell his Land for the pay- 
ment of his Debts, and they all die ſave one, who maketh the 
fale: In this Caſe the Vendee ſhall not have the Land z che Law 
were otherwiſe if the Land had been deviſed to the Executors to 
be ſold, If a Man hath Iffue a Son, and Land is deviſed to the 
Father Habend. fibi & Hered. de Corpore ſn1 Legitime procreand. 
and after the Deviſee hath Iſſue another Son, the fſecond- ſhall 
have the Land Þ®. If a man deviſeth by the Will, That after the (b) Ibid. 
death of his Wife, the Land deviſable ſhall go to F. $S. his Wife 
ſhall have it for her hfe by this Deviſe, Or if a man willeth, 
that after Twenty years after the death of the Deviſor F. $. ſhall 
have the Land in Fee, the Heir of the Deviſor ſhall have the (c) thid.onthe $6 
Land during the Term, and not the Executor *, of Wis's. £4. $1 
5. A Teſtamenc Nuncupative is not good for a Deviſe of Land, 
nor a Teſtament made in Print, if it were never written 3 yet a 
Teſtamcnt written, though no Execator be named therein , 1s 
good for Lands, but not for Goods 3 the reaſon is, for that Land' 
being not properly Teſtamentary, an A of Parliament enables 
to diſpoſe thereof by Will in writing : So that in this ſenfe (as 
well as in many others) the ſame perſon may die partly Teſtate, 
partly Inteftate, Likewiſe a Teftament without ſealing or ſub- 
{cribing is good enough for a Deviſe ot Land * 3 fo as it be put in- (4)P I 
to Writing in the Tetlators life-time, although it be never proved £ 7g $ppvnke 
befor: the Ordinary *. Yea, though-it were never brought to () Dy:r ubi tu- 
the Teſtator, or rcad to him after the writing - thereof, yet is it *'* 
fathcicnt for a Diſpofitron of Land of Inheritance, yea, though 
the Will were not fully written in the Teftators life-time, provided 
it were at lealt fo tar written as concerns the Diſpoſition of the 
Lands, and that by the oxder and dire&ion of the Teſtator : And 
this holds true, not only in a Caſe of Land, as hath been re- 
ſolved (2 }3 but allo for Goods and Chattcls, it there were an Exe- (2) 6 £4.6.Dyer 
cutor appointed, But if in a TcRament there are theſe words, ** 
Vige 
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"Of Legacies and Deviſes, Part TIA 


(f) Ibid, 


Ce) Dyer on the 
$:at. of Wil. C. 2. 
(haPlow. 344+ 
Fitz. Deviie 7- 
T:t the contrary in 
More, Ceſe 354. 
for he is not 6 pere 
fon having within 
the Stat, of Wills, 
(3) &nderl-1.33- 


(4) Moore Caſe 
34 


viz. Hec eft voluntss & intentio mea A. B. &c. This is not good 
for the Diſpolition or Deviſe of Land , without ſaying, «/tima 
volnntas ©, according to the Lord Dyer's Opinion, who in his 
Learned Readings on the Statute of Wills, 32, and 3 H. 8. if 


he were indeed the Author of that Impreſſion, 1648. doth fur- 


ther affirm, That if a man makes a Teſtament of his Land in 
one County, and long after makes a Tcſtamenc of his Land in 
another County, theſe are good. © Alfo, if that ewo men ſeverally 
ſciſed of Lands, make a Joynt-Teſtament of their Land, this ſhall 
b2 good, and ſeveral Tcſtaments. Alſo, that where a man is in 
making his Teſtament, and having deviſed a parcel of his Land, 
dics before the perfeQtion and finiſhing, thereof, this ſhall be good 
for ſo muchas isdeviſed. That a man willing by his Teſtament, 
that his Lands (ball be fold to pay his Debts, not declaring by 
whom, this is a good Will, and ſhall be performed by his Exe- 
cutors or Adminiſtrators. Thata man making a Will of Land, 
in which he hath nothing, and after purchaſeth the ſame Land, 
and dieth, this is not good. That a Woman Covert making a 
Will of her Land, and after taking a Husband, who hath Ifluc, 
the Husband dicth, the Wife dieth, this is not a good Will. That 
if a man make a Will of his Land, and after alien this Land in 
Fee, and after repurchaſeth the ſame Land, this is not a good 
Will. That a man makipg a Will, and after making a new Will, 
and after on his Death-bed ſaith, That his firſt Will ſhall be his 
lat Will, chis is good. Allo, that where a man giveth Land by 
his Will in Fee, and after by another Will giveth the ſame Land 
to another but for Term of Life, this is a Revocation of the En- 
tice firſt Will ®. Alſo, it a man deviſe anothcs mans Land, 
this Devile is void but if he after the Deviſe made, pnrchaſe 
this Land, then the Deviſe is good *. And if a man ſay in his 
written Will, I releaſe to A. and bis Heirs all my Land: This is 
a good Deviſe to A. of all his Lands (3). | 

.One ſeiſcd of a Mannor, parcel in Demeſz, and parcel in Ser- 
vice, deviſed to his Wite all the Demeſu-Lands, and all the Sex- 
wices and Chief-Reuts, for Fifteen years, and deviſed the whole 
Mannor to another atter the death of his Wife : It was 1d, That 
the Deviſe took no effec for any part ot the Manoor, till atter 
the death of the Wife; and that the Hcir of the Dcvider attcr 
the Fifteen years, and during the lite of the Wite, ſhould have 
the Services and Cbief-Rents (4). | 
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CHAP. VIII. 
Certain Caſes touching Deviſes of Land, woid or note 


1. Lands what, and how deviſable. Er. 

2. Certain void Deviſes of Land. of 

3. To what Perſons, and in what Caſes Deviſes of Lana may be 
good or not- 

4+ The ſame Lands twice deviſed to ſeveral perſons in the ſame 
Till, how both Deviſes . may ſtand good. 

gs. The profits of Land deviſed do paſs the Land it ſelf in which 
Caſe Teftaments more favourably conſtrued then Deeds. 

6. How Lands purchaſed after @ Deviſe of Lands made, may paſs 
by that Deviſe or not. | 

7. Several Caſes in Law referring to thu ſubjed. 


I.  _ Lands made deviſable by Statute, cannot be de- 
viſed otherwiſe then by Will in writing, yet Lands and 
Tenements deviſable by Cuſtom, may be deviſed by a Nuncu- 
pative Will without any writing. But Copy-hold Land is not 
deviſable ; nor can Tenants in Tail, or pur auter vie, or JOynt= (1 $22. 42 114.9. 


Tenants, deviſe their Eſtate in the Land fo holden, no more than « 1.% 5r.34 xs, 
they could before the making of the ſaid Statute, which doth not 4 6dr 
impower them thereunto. But ſuch as are ſeiſed of Land in 54+-it-Se&.287. 
Common or Coparcenary, may deviſe the ſame *. And if there N's. ry Perks 
be two Joynt-Tcnants tor Life , and the Fee-fimple to one of 359% 739 
| them, he that hath the Fee-ſimple may deviſe his Fee-ſimple atter 4s. 7” ©” 
the death of the other Joynt-Tenant for life, And in ſuch places //77f1.7 
where Lands were deviſable by Cuſtom, before the making of the viſe» torum 
Statute of 32 H.$. a Deviſe of Lands may be good againſt the *:©7 ſvum © 
Heir for the whole; but by the Statute impowering to diſpo'e of i goo4 for the 
Lands by Will, a Deviſe of Land is not good againſt the Heir, | + ry bh of 
fave only for two parts in three. Widse SeQt.4. 9.6: 
2. He that deviſeth Land, ought to have a right to, and pol- 
{cfſion of the Land he deviſeth, othcrwiſe the Deviſe is not good ; 
and therefore it a Difſeiſor deviſe the Land he hath gotten by 
Difſciſin, this Deviſe as to the Difſeiſce is void *, Likewiſe if a F195: 455: 
man be diſfeiſed of his Land , ſo that he hath nothing but a 
Right thereof left, and then he deviſe this Right, or the Land, this 
Deviſe is alſo void. So if one Contra@ tor Land, and pay his 
money for the ſame, but hath no Afurance made him of the 
Land, and he deviſe the ſame to another, ſuch Deviſe cannot be 
good ; yet poſlibly he that received the money may be —— 
| Rx le 


wi. 
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ble in a Court of Equity to aſſure and ſettle the Land according 
__ _- _ to the Deviſe *. Likewiſe if one deviſe another mans Land, 
(2 Nevills Caf 15h Deviſe is void; but if after ſuch Deviſe made, he purchaſe 
this Land, and die without Revocation, now is that Devile 
4) Plow.r44. & $00d *% Allo if 4. bargain and (ell Land to B. on Condition of 
Fitz. Deviie7p, Re-entry, if he pay to B. Twenty pounds 3 and B. Covenants that 
he will not take the profits until default of payment 3 and 4. make 
a Leaſe of Seven years thereof to another, and after break the 
Condition: In this Cafe B. may deviſe the Land, and the De- 
+ re. my viſe will be good *. 
y , un. he L and to Elianor, the Paug!ter of |. S. and he hath divers Tawghters whereof one is name4 
Mcllen, and none Elianor. it a good Deniſe to Hellen. Vid. Dycr's Read. Stat. on Wills. $cQ. 3.9.15. 


3+ If one deviſe his Land to the Children of A. B. by this 
Deviſe the Children that 4. B. hath at the time of the Deviſe 
madc, or at moſt at the time of the Teſtators death, and not 
ſuch as ſhall be born after his death, ſhall take by that Deviſe and 
have the Land, Alſo, if a Devife of Lands or Goods be made to 
the Heirs of A. B. (he then, and at the time of the Teſtators death 

being alive) this Deviſe is void 3 becauſe the perſon to whom a 
Deviſe ts made muſt be capable of the Deviſe by that name by 
which the Deviſe is made to him, when there is no other deſcrip - 
tion whereby to infer the Teſtators meaning 3 yet if Lands or 
Goods be deviſed to the Executors of A. B. and hedie before the 
Tefiator , and make Executors, this is a good Deviſe to ſuch 
Executors 3 or if a man make a Feoftment of his Land to the uſe 
of his Laſt-Will, and then deviſe that his Feoffees ſhall be feiſed 
to the uſe of B.C. this is a good Devile of the Land per inten- 

(f) Paſch. 9 Jac. tionem fo Alſa a Deviſe of Land to one, paying fo much a 
Nenran'>Cat year to another, with a Clauſe of Diſtreſs upon failure of pay- 
ment, is a good Deviſe; but a Warranty cannot be made by a 
C1 Co.ſup.Lit, Will s, Yet if Land be dcviſed for Lite, or in Tail, reſerving 
6s. a Rent: In this Caſe, the Deviſors Heirs ſhall be bound to the 
Warranty in Law, and the Device ſhall take advantage thereof. 
Alſo a Deviſe of Land may be made to one, and a Deviſe of a 

Rent out of the ſame Land to another in the ſame Will, and 
both ftand good. Likewife Land may be deviſcd to one im Fee, 
and after the ſame Land in the ſame Wu may be deviſcd to an- 

© 046:.52z other for Life, or for Years, and both theſe Deviſes may. be good; 
& 0.5. 24-53. and may well canhiſt together ®, 

. 4+ In like manner, if a man in the former part of his Will: 
deviſe all his Lands by. gencral words to. one in Fee, and in the 
hter part of his Will deviſe ſome ſpecial part thereof unto an- 
other in Fees both theſe Deviſes are good, and may. ſtand toge- 
ther , that 15, the former Ieviſe is good foras much as is not - 

teErWard 
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Par rT II. Of Legacies and Deviſes. 
terwards more ſpecially devifed, notwithſtanding the ſubſequent 
Specificationz and the later is good for ſo much as is ſo ipeci- 
ally deviſed, notwithſtanding the precedent general Diſpolition, 
It is otherwiſe when the general Clauſe comes laſt, for then the 
fieſt Deviſe is void '. So allo it is ſuppoſed to be where both Ci) 38 Eliz. ce. 
the Deviſes are particular, that then the firſt Deviſe is void ; 

As ſuppoſe a man doth firſt in his Will deviſe Long-acre to A. 

and his Heirs, afterwards in the ſame Will he doth deviſe the 

ſame Land to B. and his Heirs: In this Caſe ſome have held the 


firſt Deviſe to A. is void 3 which others have denied, holding 
that both the Deviſcs are good, and that A. and B. in this Caſe )Qzre. Dyer 


21+ Left. 1. 


ſhall be Joynt-Tenants *. p.r liſt. Dodr. 
. If a man deviſe the uſe, profits or occupation of his Land, 


by this Deviſe the Land it ſelf is deviſed ', Bat not ſo of Goods, 1) co. 8. g4. 
for one may have the occupation , and another the property of ©4525: 
them— March. 106. Or if a man deviſe only the profits of his 

Land, this is a Deviſe of the Land it ſclf ®. For Lands will paſs (*) Brownl. 86. 
by words in a Will, which will not paſs by the ame words in a 
Deed ; but whatſoever will paſs by any words in a Deed, will 
paſs by the ſame words in a Will; the reaſon is, becauſe Wills 
are always more favourably interpreted then Deeds, and there 
15 good rcaſon for thatallo. If a man fays in his Will, I give 
all my Land, or all my Tencments to A. B. he ſhall kave noc 
only all che Lands whereof the Deviſor is ſole (eizcd, but alfo 
all the Lands whercof he is ſciſed in Common, or Co-parcena- 
ry with another ; and not only all the Lands he hath in poſ- 
{cfſion, but alſo the Lands he hath in Reverfion of any ERate he 
hath in Fee-fimple. But if he ſay, I giveall my Lands in poſ- 
{:fſion only, then the Lands he hath in Reverſion are excluded out 
of that Deviſe *. 

6. If a man (cized of Land of Fee-fimple in the Pariſh of 
Grade, faith in his Will, I give all my Lands in the ſaid Pariſh 
to A. B. and aftcr the Will made and publiſhed, he doth purchaſe 
other Lands in the ſaid Pariſh, and dicth; In this Caſe, and by 
this Deviſe, 4B. ſhall not have the new purchaſed Lands *®. Yet Go) Plow. 243, 
by a new Publication of the Will after the purchaling of ſuch 33%! Di.” 
Lands, thcy will paſs to A. B. the Deviſee ?, Yea though he vir. _ 
hath no Land in the ſaid Pariſh at the time of making the faid $J" 10937,” 
Deviſc, yet if afterwards he doth purchaſe Lands in that Pariſh ; verF. Parincoe, 
In this Caſe, ſuch new purchaſed Lands will paſs by the ſaid De- 
viſe, becauſe it ſhall in that Caſe be intended that he meant to 
purchaſe them. And thercfore if one deviſe the Mannor of D. 
when he hath no intereſt therein, yet aftcr that ſhall happen to 
purchaſe the ſaid Mannor, and then die without Revocation of 
the faid Dcevilſc: It is held a good Will as to that D-viſe, be- 
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(1) P:ow. 344+ cauſe it ſhall be intended that he meant to purchaſe it (1). Alſo 
if a man hath ſome Lands in Fee-fimple, and other Lands only 
for years in Dale, and he deviſe allhis Lands and Tcnements in 
Dale : By this Deviſe the Lands and Tenements he hath for years 

| do not paſs 3 but if he hath no other Lands in Dale, but thoſe 

"q) Bill. 29 J*c: for years: In this Caſe probably they will paſs %. But it onc hath 

Bo tt a Leafe for ycarsrendring Rent, and the Leſſor deviſe his Rent 
ro one for life with a Remainder over : It was held, that here- 
by the Land it ſelf did paſs, when the Leaſe for years was 

{2 More Caſe ended (2). | 

3066, , . 

7. A. dcvifeth his Lands to Af. his Wife, until E. his Daugh- 
ter (hall accompliſh the age of 21 years, the Reverſion ro the faid F., 
and the Heirs of her Body, upon Condition that ſhe (hall pay un- 
to his ſaid Wite during her life, in recompence of her Dower 
of all his Lands 20 }. and upon default of payment he Wills his 
Wife ſhall enter, and enjoy all the Lands during her life, the Re- 
maindcr #t ſupra, the Remainder to F. $. in Tail, and dies. M. 
the Wife enters, E. the Daughter being within the age of r4 years, 
M. takcs to Husband F. D. the Husband and Wife came and de- 
manded the 20}. and none ready to pay it. Whereupon the 
Husband and Wife brought a Writ of Dower and recovercd. In 
mis Calc it was refolved, were the 201. Rent, or a ſum in groſs, 

__,, Thatby thebringing of the Writ of Dower, the Wite of the De 

A Ts & viſor had loſt all the beneht which was to come to her by the 

Werburten's Caſe. DevHe 3 becauſe the ſaid Rent was deviſed to her in. recom- 

Re <pP-137» pence of her Dower ſo that it was not the meaning of the De- 

ef) 5 P.& Muvid. viſor that the Wife ſhould have both *. 

Owen 30, & f In the time of Queen Mary, Bentoes Scrjeant moved this Caſe: 

ugh. Abig- A man f(eiſed of Lands and Tenements in London, deviſed them 

by theſe words 3 wiz. | I will and bequeath unto my Wife 4. m 
Livclihood in Loxdox tor Term of her Life, ] and that by this will 
the Lands in Lexdou pafs to the Wife by. this word f Lizelibood.] 
Note: For Book Juſtice ſaid, That it was in ancicnt time uſcd 
{o in divers places of this Realm, and had been taken for.an Inhe- 
ritance, Unto which Dyer alſo agreed, 

A. having two Sons by two Wives, deviſed his Eand to F. 
his E Idcſt Son and his Heirs, after the death of his Wife, to 
whom he deviſed them for her life. - The Queſtion was, Whether. 
the Son- ſhould take them by Deviſe as a Purchaſer, or as Zeir at 
Common Law by deſcent, The Court held, that the Devil 
was void, and that it was not in the power of the Son to make 

_ _  ElcGtion to take by Deſcent, or by Purchaſe; but he muſt of - 
(1) MO 02s, necefity take the Land as the Law direas*, which is by De- 
Preſton % Holmes feent : And-it is againft a Maxime of Law to give a thing to 

a 2916224? fuch a perſon to whom: the Law gives -it,, if it had not .becn 

giver fo | | It 


_— 
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and they renounce the Will, that yet they may take the Deviſe. 
Q-_How a Deviſe (be it of Land) given to Executors qua #al?s, 
can hold good, when upon their Renunciation of the Will there 
are none Teftamentarily ſuch in being (1. 

One deviſed all his Lands that he had purchaſed of A. B. and 
then he had purchaſed it, but had not his Conveyance of it; yet 
it was held, That the Lands paſſed by that Deviſe (2). 

If any one hath an ancient Fenement, and Lands thereto be- 
longing, and then purchaſe more Lands, and occupy them all to- 
gether with the Tenement many years: And being all thus in his 
Occupation, ſaith ia his Will, I give my Tenement in D. and all 
Lands belouging to it, now in my Occnpation, to A. B. By this De- 

"viſe A- B. ſhall have the ancient Land only, and none of the new- 

purchaſed Land. But if there be no ancient Land belonging to 
the Tenement, but new-purchaſed Land only , there poflibly ic 
# may be otherwiſe 3 for otherwiſe the words will not be ſatisfied ; 
as, where a manihath ſome Lands in Fee-ſimple, and other Lands 
for years only in D. and he deviſe all his Lands and Tenements 
in D. here the Lands he hath there for years ſhall not paſs ; 
But if he hath no other Lands in D. but the Lands he hath for 
| years : In that Caſe, theſe Lands may perhaps paſs by the De+ 
viſe (3). 

It — cada hath a Mcfluage, and Land which he hath uſually en- 
joycd with it, and by Will deviſeth the Mcſſuage with the ap- 
purtenances :. By this Deviſe the Land doth not pals (4). 

If. one ſeiſed of Land in a Village , and in two Hamlets of the 
ſame Village, deviſe all his Lands in that Village, and in one of 
the Hamlets by name : By this Deviſe none of his Land in the 
other Hamlet will -paſs (5). 

- One ſeiſed of Land in Fee-fimple in D, deviſed by his Will in 
this manner; viz, 1 give all my Lands 3n D. uato A.B. And af. 


i hath been held, That if a Deviſe be of Land to Execcutors, 


( Y More Cate 
> 5b * tbbery veſts 
Ka'!/;imerd, 


(2)Ar.derC.1.1%8, 


I SS. 


(3) Hill, 20 J-Cs 
B. R. Lof:is & 
Bakey, 


(4) Cro.-1.19. 
Friokam vyerfe 
Baker, 


C3) Dyer 365. 


ter the Will made and publiſhed, he doth purchaſe other Lands. | 


in D. and dieth: By this Deviſe A. B. ſhall not have the new-. 
purchaſed Lands (6): .It may be otherwiſe, in caſe it can be ſuf- 
ficiently. proved, that the Deviſorhad an-intent to purchaſe theſe 
Lands when he made and, publifſh*'d his Will, or that it was 
his intent that theſe new-purchaſed Lands ſhould paſs with the, 
relt. | | 

Ove having Iſſue a Son. and a. Daughter, deviſed that his Son. 
(ſhould have his Land. at his age of 24. years, and that 4. ſhould be. 
his .Exccutor, and ſhould repair his Houſes, and havethe over-.. 
fight and doing of all his Lands and moveable Goods till his: 
{laid age of 24 years: It was held, Fhat by this 4, had no in- 
tzrelt in the Land but an Ovabght-intereſt (7). 


One 


(6) Plow. 343. 
O:J ?:B. 59.. 


FitZ. Deviic $7» 


(7) Yclvects 72, - 
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($8) More Caſe 
470. 


(vu) Trin. 1649. 
ror. $49. in 
Beal & Hyman's 
Caſe, Styles 240- 
(x) 42 Eliz in C, 
B. Tayler & Sarp- 
zer's Cafe. 


(+4) Beal & Bye 
man's Caſe, ubi 
ſupra» 


(1) Cro. r. 22. 
Tuffeftam- verl. 
Roberts. 


(2) Hob. 30. 


{3) Hobs ibie. 


One ſciſed of Land, and poſſe of a Term, deviſed all his - 
Lands and Tenements to his Executors till they had paid his 
Debts : By this Deviſe they ſhall have the Termas Executors, and 
the other Land as Deviſees (8). 

A man made his Will in theſe words 3 vis. I giveand bequeath 
one half of my Lands to my Wife, and after her death Ipgive all 
my Lands to the Heirs Males of any of my Sons, or next of Kin, 
In this Caſe it was held, That the Deviſe was void, becauſe of 
uncertainty, and the words being in the diſ-junRive and we 
ought not tro frame a ſenſe upon the words of a Will, where we 
cannot find out the Teftators meaning *. Likewiſe it hath been 


R. adjudged, That Lands deviſed toa mans Iflue was uncertain, and 


therefore ſuch Deviſe void *. And in the former Cafe ic was 
further ſaid, That the Deviſe was uncertain, for that the inten 
of the Deviſor doth not appear 3 for it appears not what Heir 
male ſhall have the Land, whether the Heir male of the Son, or 
the Heir Male of the next of Kin, for the words are in the DiE 
jundive : And befides the faid Judgment given in Tayler and 
Saryers Caſe, 42 Eliz. C. B. It was allo adjudged in this very 
point, Hill. 2 Car. C. B. Rot. 1288. in Huntand Fifher's Caſe. 
And in the principal Caſe it was ſaid, That the intent of the De- 
viſor here was ceca & ſicca, ſenſleſs, and cannot be known, in 
which Caſe a ſenſe ought not to be framed upon the words of a 
Will. So the Court inclined to opinion, that the Deviſe was 
void 4. | 

It tk deviſe his Mannor of A. in S. andit lic in $, and AM, 
By this Deviſe that part of the Mannor which lies in M. will not 


Paſs. And therefore if one having divers parcels of Land lying 


in the Pariſhes of $. and M. called altogether Raſberoffts, uſually 
enjoy*d together as one Farm, make his Laſi-Willand Teſtament 
in this manner; viz. As to the Diſpoſition of all my Lands and 
Rents, &c. inter alia, I give all thoſe my Lauds iu the Pariſh of S. 
called Ruſhcraffts, to my IVife for life, and after ber deccaſe, that is 
ſhall po to John my Son and his Heirs : And after other Clauſes, 
then ſaith, and if my Son John die without Iſſue, then Ruſhcroffts 
ſhall remain to my three Daughters in Fee. By this Deviſe, that 
part only ot Ruſhcroffts which is in $. and not the whole doth 
paſs (1). 

A Deviſe of a Fee-fimple to the Deviſors own right Heirs is 
void 3 for they are in by Deſcent : It is otherwiſe of a Tail (2). 
Alſo to the Son and Heir, and his Heirs, ſuch Deviſe is void, 
though it be not to the Heirs Colleive, but to the perſon that is 
Heir in Fee. (3). 

One deviſed his Land to his two Sons, and the Heirs of cheir 
Bodiesz and faith after, That his Executors ſhall have it _ 

they 
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they come to their ſeveral ages of 21x years: And one of them 
- only came of age, and it was held , That he ſhould have bis 
ark (4). 

: phy ae Land to B. and C. his Sons, and to the Heirs of 
their two Bodies begotten; and Wills, That each of them (hal! 
entet at cheir ſeveral ages of 21-years, and that the Executors ſhal! 
take the profits of their Lands until they come to their ſeveral 
ages of 21 years: In this Caſe it was held, That the Sons ſhould 
not have the Land till they were both of age, and that the Exe- 
cutors till then ſhouJd have it (5). 

A. deviſed his Land to his cldeſt Son and his Heirs, after the 
death of his Wife: And it was held, That the Deviſe was void, 
and the Deviſce hath not EleQion to take by Purchaſe or De- 
ſcent (6). Alſo, if one bave but one Daughter, and deviſe his 
Lands to her in Fee; or a Son and Heir, and devile it to him in 
like manner, fuch Deviſe is yoid, and they ſhall take by De- 
(cent. (7). | 

If a man hath in his Occupation ſeveral Farms together, and 
then doth deviſe oneof the Farms called D. and all the Lands to 
the ſame belonging, the other Farms ſhall not paſs with it, al- 
though they be occupied all together 7, | 


(4) Cre.2. 29. 


(5) Buiiti. 1. 4: 


(6) Styles 148. 


(7) Goldsb. 14s 
P.ow. 53» 


Cy) Trin. 20 Jac. 
in B. R.rot. Sir. 
Knight*s Caſe. 
Godbult. 338» 


If a man doth will and deviſe, That 4. and B. his Feoffees- 
ſhall ſtand ſeiſed, and be ſeiſed to the uſe of F. $. for his Life, 


the Remainder over, &c. when in truth he hath no Feoffees. It 
iS a good Deviſe to F. $. by reaſon of the intention. Or if a 
man make a Feoffiment to his own uſe, and afterwards deviſe, 
That his Feoffees fhall be ſcifſed to the uſe of his Daughter A. 
who in truth is a Baſtard, it isa good Deviſe of the Lands by 
Intention *. 

Three. Brothers are of one Father-and Mother, the middle 
Brother ſeifſed of Land deviſable, giveth this by his Teſta- 
_ Propingnieri fratri ſxo. It (ecmeth that none of . them ſhall 

ave it *. 

Note, it was held by the Juſtices, That if a man: ſeiſed-in Fee 
of a Mannor and Lands, deviſeth the fame by: his Will to his 


- (2) Mic. 2 Car.in 
B. R. Baffield & 
Byboro's Caſe. 
Popham 188. 


(a) Dyers Read, 
on the Stat, of 


Wills. $c&-3- $7. 


San, and afterwards in another. paxt of the fame Will, deviſeth . 


a. third part of the fame Lands to another of. his Sons, that 
they arc Joynt-Tenants of the Lands: And fo if a man in one 


part of his Will deviſeth his Lands to 4. in Fee, and afterwards - 


by another Clauſe in the fame Will he deviſeth the ſame Lands to 
another in Fee, they.are Joynt-Tevants *. In like manner, if one. 
riſcd of a Mannor and Lands, doth deviſe the: fame to: his Son, 
ard after:by another past of his Will devifeth part of: the 'ſame 
Lands to another.of his Sons: Theſe Deviſes are good; and they 
hall be Joynt-Tenants (2x). Though they are: properly faid a 


(b) Mic: 8 E!iz, - 
in C.B. Leon, 3. - 
Part. 11.& Hup)s 
Abr.3 Vol!.in Ap- 
pen. tit. W71!s,Te- 
ftamems and Dee 


VIJEsS. 
(it) Lean 3eIhs - 
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(2) Owen: 65: 
(3) AnlJerf.2.1 7. 


(4) Popbam. 52e 


(5) Goldsb.14i. 
Plow. 53. 


(6) Mich. 37,35. 
C. B. Lowen & 
Cox. 


(7) More Caſe 
7. 25s 


(8) Cro.3. £935. 
ig) Dyer 25.350: 


C10) Anderſ.r. 
I9 4+ 


(11) Mici.27 38 
E:iz..C.B. Lowen 
virl. Cox. 


(12) Paſch 2 Jace 
Brownl. 1.131. 
ig Buiſtr.1.113» 
tc) Trin.36 E127. 
Provene & Feaſe's 
Cafe. Aneerſ,Rep. 
Calc 315: 
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be Joynt-Tenants , where Goods and Chattels are (ſo given to 
two perſons, or two do {o buy ſuch things together, that they 
poſſeſs them joyntly one with the other : And ſuch things are not 
deviſable. Or it one have Iſſue two Daughters , and deviſcth 
Land to them in Fee ;: By this they (hall be Joynt-Tenants , 
and (ſhall come in by the Deviſe, and the Survivor ſhall have the 
whole (2). Or if one deviſe his Land unto two Equaliter, and 
to their Heirs : By this they are Joynt-Tenants, and not Tenants 
in Common (2). Likewiſe a Deviſe to A. and B. joyntly and 
ſeverally for thcir lives : By this the Deviſces are-Joynt-Tenants, 
not Tenants in Common (4). Or it one having-only two Daugh- 
ters, Deviſe his Land to-them in Fee :+By this they ſhall take as 
Jeynt-Tenants, and not by . Deſcent as-Parcenors (5). - Or if one 
deviſe his Land to 4.and B. (without more words) it ſeems by 
this they ſhall take as Joynt-Tenants (6). Alſo if a Deviſe of 
Land be to two equally, they are Joynt-Tenants : But if it be to 
two and their Heirs equally, or part and part like, it is a Tenancy 
in Common: (7). Likewifc, it a Deviſe of Lands be by a Father 
to his two Sons e<qually, and their Heirs, they are Tenants in Com- 
mon ($).. Alſu where one deviſes his Land co two for life, equal- 
ly to be divided, there they are Tenants in Common (9g). One 
deviſed his Lands to his three Daughters in Tail, and atter in his 
Will faith 3 viz. I will tbat every of them be others Heir by equal 
portions : And it was held, That it one of them died, the Survi- 
vors ſhould-be Tenants in Cominon, and not Joynt-Tenants (10). 
Likewiſe if one devile to 4. and B. and their Heirs his Land in DP, 
cqually, or to be cqually divided : By this Deviſe they ſhall hold 
as Tenants in Common (11). . Or it. one deviſe Lands to A.B, 
ard C. D. and the Heirs of either of their Bodies lawfully engen- 
dred ; By this alſo they thall take and hold not as Joynt- Tenants, 
but as Tenants in Common. . Or it one faith in.his Will, That A. 
and B. ſhall bave his Lands in' D. and occnpy them indifferently te 
them and their Heirs : By this Deviſe they are alſo Tenants in 
Common (12). | 

© Between B. and P. the Caſe was this : F-IF. being fciſed of the 
Mannors of I. and C. in Socage, made his Teſtament, deviſed 
the two Mannors in form following 3' viz. The Mannor of JF. to 
the eldeRt Son of R. F. his Coufin, and his Heirs 3 and further, he 
deviſed the other Mannor: to M. I. during her life; and it ſhe 
dies, and then any of my Couſin F's Sons living, then I Will my ſaid 
Mannor:of C.-to bim that ſhati have my Manunor of W.—R, F. had 
ewo Sons-G. and F,——G. enters: on the: Mannor of JY. and the 
fid M-enters onthe other Mannor.' i After:G.:dies without Ifſue. 
F. enters on the Mannor of I; and alienatesthe Fee thereof. At- 


terwards Af, dies, F. living» The Queſtion was , Whether F. 


ought 
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ought to have the M. of C. or not. The Court agreed, Thac 
he could not have it, for thac he was not ſuch perſon as was 
named or limitted to take by the Will, for that he had not the 
Mannor of W. at thetime of the deccalc of M. and therefore not 
the perſon intended by the Will. 

4 The Caſe was: That R. P. f{ciſed of divers Lands in A. and 
having Ifſue four Daughters, B. F. F. M. made his Will 2p Eliz. in 
writing, and thereby all his Land in A. he deviſed to B. and F. his 
Daughters, and made them his Executrices, and after in 33 Eliz. 
purchaſed other Lands in A. (which are the Lands in Queltion) and 
after one F. $. came to the Deviſor, and deſired that he would (cl! 


(di) Trin. 37 Flix. 
Becktr vert. 

I arner-ott, Cx. 
Par. Þ- 


unto him thoſe Lands which he lately purchaſed. And he (aid, No, 


they ſhall go with my other Lands in A. to my Executrices. Afterwards 
in 34 Eliz. he fell ſick, the Will was read unto him, and he faid 
nothing thereto but then gave divers Legacies of Goods to 
others, and cauſed them to be written and annexed in a Codicil 
thereto, and dicd: Whether theſe Lands newly purchaſed ſhall 
paſs to the Executrices by that Will, was the Queſtion ? wiz. 
| Whether by thoſe words uſed toa Stranger, or the annexing of a 
Codicil to the Will, being only concerning Goods, be as a new 
Publication of his Will, co make theſe Lands to paſs? &c. Firſt, 
It was agreed by the Council on both fides, and by the Juſtices, 
That if the Deviſor after the Purchaſe of that Land had made 
new Publication of his Will, and ſhewed his intent, that thoſe 
Lands ſhould paſs, it had been a good Deviſe of them : For the 
words in the Will are | all bis Lands in A. ] which are apt enough 
and ſufficient to carry them, and he could not have addcd more 
apt words thereto. But afterwards all the Juſtices (Geway ab- 
ſente) held, that it is a new Publication of his Will, and ſufficient 
by the words to F. $. for that ſhews his intent ſufficiently, and 
- the Will writ hath words ſufficient. And Fenner held, That the 
anneXing of the Codicil thereto, is a new Publication as to it ; 
For therein he affirmed, that it ſhould be his Will ac that time, Bye 
the other Juſtices doubted thereof, becauſe he doth not ſhew there- 
by any intent, that this Will ſhould be for his purchaſed Lands, 
nor that-he then remembred them, But for the forelaid Reaſons 
i was adjudged for the Plaintiff, That thoſe Lands well paſſed 
by the Will. | RT | 
_ -* Suppoſe, a man hath two Sons, both named Fobx, and con- 
cciving his cldeft Son to be dead, he deviſeth his Land by his Will 
to his Son Fobx generally,when in truth the eldeſt Son is living, In 
this Caſe, - the younger Son may alledge and give in evidence the 
Peviſe to him, and may produce Witneſſes to prove the intent of 
his Fatherz and if .no proof can, be made, the Devile ſhall b: void 
for the uncertainty of its "Pres | 
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(t) Mich. 48, & 
49. Eliz. C. B. 
Ben verl. Smith. 
Cro.pars3: pl-64- 


(eg) TrireJ9 Eliz. 
C. B Febſon?, 
Laje. Croeparez. 


(hb) Mich. 47 Eliz. 
B. R. Tates veri. 
Clinkard, Cro, 
Par. 3+ 


Ci) Trin.2 Jac. 
Hortow veri. Hore 
ton. B. R. Cro, 
Par 2+ pl.gs 


'Glanvile Sctjeant prayed the Opinion of the Court in this 
Cafe fi A man had Tſſue a Son and a Daughter, and deviſed his 
Lands to his Son in Tail, and if he died' wichout 'HTue, that it 
thould remain to the next of his Name, and died The Son died 
without Iffue, the Daughter being then married , whether ſhe 
thould have the Land was the Queſtion ? And held per Cariam, 
That ſhe fhould not; for ſhe had loſt her Name by her Marriage, 
but it ſhould go 'to the next Heir male of the name. But if ſhe 
had nor been married at the time of her Brothers death, the 
pore ſhould have had it, for ſhe was the next of the 

ame, 

s One dcvifed certain Lands in N. in Tail, the Remainder to 


the ncxt of the Kin of his \Name, and at the time of the De- 


vile, the next of his Kin was his Brothers Daughter, who was 
then marricd to F. $. The Deviſor died. The Tenant in Tail 
dicd afterwards without Iflue; Whether the Daughter ſhould 
have the Land was the Queſtion, upon a ſpecial Verdict, and ad- 
judged without Argument, that ſhe ſhould not : For ſhe is not 
row of the name of the Devifor, bat of her Husbands name 
But if ſhe had been unmarried at the time of - the Deviſe, and 
death of the Donor, although ſhe had been married at the time 
of the death of the Tenant in Tail without Ifſue, yet ſhe ſhould 
have had the Land. Wherefore it was adjudged accordingly. 

> Ejedione Firme : For certain Lands in A.'upon Evidence to 
a Jury, a Deviſe was ſhewn of an Houfe with the Appurtenan- 
ces, and thereby Land in the Field was claimed- © And 'Popham 
doubted whether it ſhould paſs. But 'Fenmer aid; * That it well 
might paſs. And that upon Demarrer in 28 Fiz. it was adjudged 
accordingly. The Defendant then to make it clear ſhewed, That 
the Houſe was Copy-hold, and the Land: Free: hold: And the 
whole Court thereupon conceived, That ft 'coutdinot be faid/ Ap- 
purtenant, although It had been uſed with it. Wherefore the Plain- 


tiff was Non-ſuited. = 

i In the Caſe between FT and BH. alt agreed the Caſe of rg F7. 
That a Teſtators Deviſe to his Heirof his Land after the death 
of his Feme, is a good Deviſe (by [nplication to the Feme) of 
that Land during 'her lifez for it ' appears'he intended his 


Heir ſhould not have it beſides the Feme, and -none-other 
can have it belides the Feme. And therefore it is a good De- 


viſe to the Feme by. Implication. But if fach a Deviſe had been 
to Stranger, after the death of his Feme, it might peradventure 
have been otherwiſe3. fox the Heir in the ixterim might have had it; 
Thus if one deviſe his Eand'to; AB: tn Fee,” after” the death of 
C.D. (big his Son and” Melt - apparent: By this' Deviſe C. D. 
hath an. Eſtate for life by Jmplication, and wntil'the Deviſe ſhall 
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take 


' life: | And the Jury found; that OI ' had only a portion 
| { 2 


—— 


Pazz ll Of Zegodrs denſe Jag 


cake effect, the Law will give it to bimiby. Deſcent The Law 
ſcems'likewiſe to be. the ilame, where one doth deviſe his Land:to 
E. F. after the death of his Wife: In that Caic the Wife (hall have . 
an Eſtate for her life by Implication. For which realon it -is, That 
if a man deviſe in this manner z viz. Item, I give my Goods to my 
Wife, and that after ber deceaſe miy' Son aud Heir ſhall bave the 
Houſe where the Goods are. | It is; fuppoſed, That'by this Deviſe 
the Wife ſhall have an! Eſtatefor het life in the: Houſe by Inpli- 
cation. | It ſcerns to be otherwiſe:, if a man devile his Land: tv 
G. A. after the death of F. K. whois a ftranger to the Deviſor 
for in'this Caſe it ſeems F. K; hathno Eftateby Implication, and 
that 'ini ſuch Caſe of a ſtranger, ic doth only demonfirate and (et 
forch when the Eftateiof 'G.:H-ſhalbbeginz and thac theimeanin 
and: intent of the Deviſor was, that: this Heir . ſhould. have:it untj 
that time. But if one having/a Term of !years; deviſe that his 


; youngeſt Son ſhall have: the ſame afterhis Wite, ſhe thall havs it 


for herlife by Implication. | Notwithltanding which , if oze ha- 

ving a Leaſefor years, deviſe: part'of the Texm to! a .Child after ( c) Brock, tit; 

the death of his Wike': In chis Cale, ad.by this Deviſe, nothing Vi net? 3 

15 deviſed” to her by 'Implication.''. Yer if one deviſe that his Exe- +. 7phe" og 

cutors ſhall have his Term till his Son come tothe: age of 2x 2.127. Coz .74. 

years,by this his Son ſhall:have it when he comes toithatage C1), 7 verfe Horm 
k Note, That the Opinion of all the Juſtices was, That if one k)Mic1.37 HS. 

make his Teſtament, wherein are theſe words 3 vize. [1 releaſe all 1 53+ 

my Lander, &c. to A. and to bis Heirs. | It is a good Deviſeof the | 

-Gaid Lands to 4. and his- Heirs. > ooo ke dls 2 

i Upon a Special Verdie the Cafe wasthis: A Woman ſeiſed of ©) ib. 30, 31 

Lands made her Will, and deviſcd the ſame to one and his Heirs, O Corr or 

after they inter-marry. After Marriage the' Woman intending to | 

revoke her Will; doth revoke it by words after Marriage, and 

ith, That her Husband ſhall not have the 'Land'by her Will, 

and after dies : Whether the Hus band: by that Will, 'o# the nexe 

Heir to his Wife, ſhall-have' the 'Land,”. was' the Queſtion ? The 

Caſe was' argued pro & con, feveral Arguments on both fides. 

In fine it was adjudged, That the' Will was void, and that the 

Husband could take nothing thereby. And although a new Publi- 

cation, after the Husbands death, of a Womans Deviſeof Lands, 

made during- Coverture, makes the Deviſe':g60d, yet if ſhe ſo 

make and- publiſh ie: during Coverture, and after her Hysband 

die, and ſhe become ſole, this Accident: alone will nor, without 

ſomewhat elſe, make the Deviſe good (2). ' ** "Moe 346 
In an EjzeAment; The Caſe was; *A' man deviſed all his Fee- 

fiimple Lands whereſoeverto his Brother rpon Condition, That 

be ſuffer his Wife' to enjoy all his Free-Lands'in H.- during her 


of 
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(3) Hill. 1649. 
rot. 743. B. R 
Sanders & Ri les 


Caſe. Styles 275, 
27... 


(Cm) Peaſe. 5 Eliz. 
Moo-Kep.. N. 13 N 


(n) Mic. 3o Eliz. 
i: C.B. Sir Anh. 
Denny's Caſe. 

Leon. 2 part. 190. 
& Hugh, Abride. 
&ppen. tit-Deviſ. 


(») Paſc.15 E!'z. 
ve B. R Is Oll, 

2. pert. 221, & 
Huzh. Abrid ge 
thi. 


of Tythes in H. And whether the portion of Tythes did paſs to 
the Wife by the Deviſe? was the Queſtion. It was objced, 
That the Tythes paſſed not: And Mich. 43 Eliz. A Deviſe of 
Lands extends not to Tythes , for Tythes are not Lands, but a 
Collateral thing to-the Land. And Trin. 42 Eliz. in that Tythes 
cannot be Appendant to a Mannor. But it was holden by the 
Court, That the T'ythes did paſs for that being in Caſe of a 
Will, the meaning of the Teftator ſhall be obſerved if it canbe 
found out and it it ſhould not be ſo in this Caſe, part of the 
Will ſhould be void, which may not be, if it may be otherwiſe 
by a reaſonable Confttuction : And it is clear, the Teftator in- 
tended to devite the Landin 7. And by a Will, things of one 
nature, may pals by words which are proper to pals things of an- 
ether nature. The Court .inclined to Opinzon, That the Portion 
of Tythes in H. did paſs to the Wife (4). 

= A man. deviſed his Land to his Wite from year to year, 
until his Son. F. come to the age of 2a years; and dies z- the Wife 
entcrs. F. dies before he attain the age of 20. years. : And it 
was moved by Harper, Whether her intereſt were thereby deter» 
mined. And it was held by all the Juſtices, That by the death 
of the Son the Eſtate of the Wife was determined, and that ſhe 
had no longer any Eſtate therein. For it is tobe intended that 
the Wilt of the Deviſor was, That his Wife ſhould have the 
Land during the Minority of his Son, for that he himſelf could 
not legally diſpoſe of the Land, being within age. And Dyer 
faid, That by thefe words, de auno in annum, it is intended 
that the Wilt of the Deviſor was, That the intezxeft of the Wife 
ſhonld determine by the death of his Son. But if the words had 
been, [untithis Son ſhould come, or might come to that age of 
20 years, | then notwithſtanding his death, the Eſtate of the 
Wife had continucd.. Et n 

* A. (cilc4 ob the Mannorof Cheſſam, extending, into Gheſſam, 
and the Town of: Hereford, and alſo uf Lands in Hertford, deviſed 
by Wilt the Mannor-of Cheſſam v0 B. his eldeſt. Son in Tail, and 
the Lands in Hereford to C. his younger Son. It was held by all 
the Juſtices, That the younger Son- ſhould. have all that part of the. 
Mannor-of Cheſſam which lay ig the Tows ob Hertfard 

*. A. deviſed that: his-Lands- ſhould. defcend ta his Son, but 
wilted, That-his Wife ſhould take the profits thereof, until the 
full age of. the Son, for his: Education and..bringing up , and 
dicd :' The Wife marzicd another. Husband, and died. betore the 
full age of: the Sop.. It was the. Opinion of .the Julticcs, in this 
Caſe, That the ſecond Husband ſhould .not.have the profits of thoſe 
Lands till the ftull:age of the Son : For: nothing_is devided to the 
Wife but a Confidence, and ſhe.is-a.Guardian or Bailiftfox tohelp 


the. 
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the Infant, which by her death is determined, and the ſame Con- 
fidence cannot be transferred .to the Husband. 

A man ſciſed of a Meſſuage to which a Garden and a Curtelage. 
did belong, cncloſcd with a Wall, and there was no way to the 
Garden but through the Meſſuage: He deviſed the Mcfluage to 
his ſecond Son in Fee, not mentioning the Garden nor Curtc- 
hge, nor faith cum pertinentis *: It was adjudged in this Caſe, (p) Hill.30 E'iz, 


That the Garden and Curtelage did pals by this Deviſe : They BR; Carden & 


. . Tuck"s Caſe. Cro. 
ſaid a Curtclage is parccl of the Houſe, as a Stable and a Dove- > ie & 


houſe; and the Garden ſhall paſs, becauſe it is as well for nece(- Hugh: ivid. 
ty. to.it as for pleaſure. Yet by the Deviſe of a Houſe, Lands 
appurtenant to it will not paſs (1). It one have a Houſe, and (+1) c:0.3.704. 
Land uſed with it, and he deviſeth the Houſe cum pertinentiis. 3 
it was held, That the Land did not paſs by. this Deviſe : But if 
it had been cum terris pertinentibus, it might have paſſed by that 
Deviſe (2). (2.7 Croat, 4ts 
One having two- Cloſes (that originally. were but one) called 
by che name of. the Spring-Cloſes, by his Will deviled a Cloſe 
called Spriug-Cloſe: And .it was held, That by. this Deviſe only 
one of thefe Cloſes ſhall paſs, by the Judge on the Bench. But 
the Jury. found. both to paſs, and: the Judges ſuffered it to paſs (3) Clayton Rep. 
without any.rebuke of. them for it (3). COUT 
A. \ſeiſed of Lands had two Daughters, and deviſed the Lands 
fo the eldeſt ard her Heirs, that ſhe pay to her Younger Siſter 
yearly,3o 1. It was the Opinion of all the Juſtices, That this 
was a Condition , for. ſo was the intent. of., the Deviſor : For 
otherwiſe. the younger Siſter had no remedy for the Rent *%. And (q)Trin.30 tliz. 
in this Caſc it was adjudged, That the younger Siſter might enter rp rg 
upon. a moiety of the Land, for breach of the. Condition in Non- Cro. 3- part. 146. 
payment of the Rent, for.which the Action was brought. . ens 
» A man had Iflue a Son and a.Daughter, and he deviſed his -r wne. zo £:iz. 
Lands to his Sonin Tail; and if. he died without Ifſue, it ſhould F,R-bor% emits 
xemain to the next of his name. The Son died without Ifſue, the 532. vid. Trin. 
Daughter being then married. The Queſtion was, Whether ſhe J\,Þ2: £-B-.. 
\bould have the Lands? It was: reſolved by the whole Court, .3- yart-576. = 
That ſhe ſhould not, for that ſhe had loſt her nameby her Mar. 94 
riage: But it. ſhe had net been marricd at the tume of her Brothers - 
death, ſhe ſhould have had it, for ſhe was the.next of name. 
A. B. {cifed of Lands in Socage, deviſed the. ſame by words . 
eo his - three. Siſters 3, a. ſtranger. preſent recited the Teſtators - 
words to. him, whereat he afhirmed the ſame. Afterwards the 
ſtranger for his own. remembrance puts the. words into Writing, . 
but read them-not tothe. Deviſor . before his death. This Devile - 


fo reduced into Writing mode &* forme, 15. void, becauſe it was - 


written, without the order or dircCtion.of the Deviſor,. and con- 
(cquent]y 
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ſquently not within the Statute. But if after che writing thereof 
he had read the ſame to the-Deviſor, and thereupon the Deviſor 
CO) Paſe.zo E'iz. had affirmed the ſame, it had then been a good Deviſe f. It was 


B. R. Naſh & Ez- _ D 
ates 2h Leon. the Opinion of, Ec. 


_ It was the , , : 
-} of the w o'e Court, That the Deviſe was void, an4 Wray Che Taſtice ſaid, That if be appoint A. .towrile 
Ei Will, and it i: written by B. the Devije is 10il. But if after Fe Ea written the W 1, be had read it to the De- 
1iſur, and he confirmed it, it kad been a good Will. It was the Opinion of the Court, That the Plaimiff, bing Heiy at 
. Law, ſhould ave Judgment 10 recover the Lanas againſitke three Sijters. | 


A. deviſeth his Lands to Js. after the deceaſe of his Wife, and 
if he fail, then he willeth all his part to the diſcretion of his Fa- 
ther, anddicd. JF. ſurvived, the Fathcr being dead before, with- 

(t) Tein 36 Eliz. Out any diſpoſition of the Land : In this Caſe, the Father hath a 
Kor. rgcoy *Fee-lmple, there being no difference where the Deviſe is, That 
ton's Caſe. Leon, Fo 8+ fhall do with the Land at his pleaſure, and the Devile there- 
\Rep.p-15% of to F. $. to do with it at his diſcretion *. 

A man ſciſcd of Lands in A. hath Iſſue four Daughters, A.B. 

C.D. and deviſed all his Lands in A. to A. and B. two of his 

| Davghters, and made them his Execatrices : Afterwards-he pur- 

chaſed other Lands in A, © A ſtranger being deſirous to buy this 

Land of him newly purchaſed , he refuſcd', ſaying , That this 

Land ſhould go with the reſidue of his Land to his Executors, 

as his other Lands ſhould go. Afterwards the Teſtator made a 

Codicil, and cauſed it to be annexed to his Will ; but in the Co- 

dic] no mention was made of this new purchaſed Land: In this 

Caſe, this new purchaſed Land ſhall not pals 3 for notwithſtand- 

ing that the reading of the Will, and the making of a Codicf], 

may amount to a new Publication, yet it doth not manifeſt the 

Co) Hill.43 Eliz. intent of the Deviſor tobe, that more ſhall paſs by that than he 
> ov 5/5 oy intended at the firſt: Alſo, the new reading of the Will, and the 
Galdsb. 150. vid. annexing of a Codicil, may not properly be termed a new Pub+ 
Co pron Ton: lication : And without an expreſs Publication for this Land new- 
340: ly purchaſed, this Land ſhall rot paſs ». + 

A man let ſeveral Houſes and Lands by ſeveral Leaſes for years, 
rendring ſeveral Rents, amounting to to 1. per annum, and made 
his Willin this manner; viz, I bequeath the Rents of D. to my 
Wife for life, the Remainder over in Tail. By this Deviſe the 
Land it Tclf (hall paſs 3 for it appears, his intent was to make a 
Devile 'of all his Lands and Tencmenrts; and that he: intended © to 

(uv) Mich. 45 E!. -Paſs ſuch an Eſtate, as ſhould have continuance for a longer time 
in C. B. Rot-125- chan the Leaſes ſhould endure 3 and the words are apt cnough to 
Kerry & Dirrick's x . , £ 
Caſe. Cre. 2.part- Coney the Lands, it being an uſual manner of ſpeaking of ſome 
104. Hug? A>r: men, who name their Lands by their Rents *. bs o 
| A man' deviſed Lands to another man and his Heirs : The De- 
viſce died in the life of the; Deviſor, and then the Deviſor dicd : 
In this Caſe, the Heirs ſhall not take by the Devilſe 3 for that the 


Hc<Girs 
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Heirs are not named as words of Purchaſe, but only to expreſs 
and limit the Eſtate which the Deviſee ſhould haves for without 
theſe words [| Heirs, | the Devifee could not have the Fee-ſimple : 
And the Heirs are named only to Convey the Lands in Fee-{imple, 
and not to make any other to be Purchaſer but the Deviſce *. 

A man made his Laſt-Will and Teſtament, and thercby did 
deviſe his Goods, and alſo deviſed Lands to others; made his 
Execators, and died : The Heir of the Deviſor brought a Prohi- 
bition, to ſtop the Probate of che Will in the Eccleſiaſtical Court, 
and afterwards a motion was made for a Conſultation : After di- 


vers Arguments at the Bar, the Caſe was argued at the Bench, . 


Berkley and Fones were for the Conſultation, and Crook e contra. 
The reaſons tor the Conſultation were, That it would otherwiſe 


be miſchievous; for if where Lands are deviſed, the Probate of 


the Will ſhould be ſtayed by a Prohibition, and no prejudice to the 
other patty 3 for the Probate in the Eccleſiaftical Court is of no 
force at the Common Law for the Lands, vid. Regift, in Bre. de 
Tenement. Legat. Where Lands were deviſed at the Common Law, 


che Will was tirſt proved in the Ecclefiaftical Court,*ahd afterwards - 


in:the:Village where the Lands lay, But Crook e contra, relying an 


the Marqueſs of Winchefter's Caſe in Co. Pay.6.,, But that was ane - 


ſwered by Fones and Berkley, That in that Caſe there was a Con» 


ſultation : And in the Cafe in queſtion a Conſultation was granted. . 


—_— 


(x) Vid, Pleowd. © 


Com. 342. in 
Bre: & Rigden's 
Caſe, 


Mich. 10 Car. B. 
R. Rot.13. C:Cc 
Netter veius Brett. 
Jones .Rep. 
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CHAP. IX. 
Certain Caſes touching Deviſes of Land in Fee-ſomple. 


1. A Fee-fimple may paſs by ſeveral Words and Expreſſions in 8 
Wil, which will not paſs it by Deed. | 
11 2. A power 10 ſell Land deviſed, paſſeth the Fee-ſimple; ſo doth 
"1 the Deviſe of the Land (withoxt other words) on the leaſt Confi- 

YI deration of a payment to be made by the Deviſee. 
3: 4 Fee-fimple will paſs in a Will, as well by the Implication as 
Expreſſion .of the word (Heirs, ] 3 
4+ A nice Diſftinttion berween Foynt-Tenancy , and Tenancy in 
| © ; P tif 
» A Deviſeof Lands to a Corporation for life, s a Fee-ſimple; 
, and whether it may paſy by the word | Alligns, |] without or 
word | Heirs, cr the words | For ever. | 
6. A Fee-fimple paſſeth in a Will by Implication of a power to 
ſell the Lauds, as well as by payment of money, enjoyu'd the 
08” - | 7. In what ſenſe the Habendum ſhall be conflrued', where the 
| . Deviſe of Lands ſeems ſomewbat dowbiful. 
8. In what Caſe a Fee-ſimple, and all the Teſtators Inberitances 
may paſs by general words to the Deviſee. 
9. A Deviſe in Fee made to one, cannot in the ſame Will be made 
to another. | 
10. How he word | Paying] duth create @ Fee in @ Deviſe, and 
bow by a Deviſe of Rents tbe Land it ſelf doth paſs. 
11. A Deviſe ſhall be for the Deviſees benefit, nat prejudice; al- 
fo in what other Caſe a Fee ſhall paſs by Implication. 
12. In what Caſe, and by what words the Fee, and nat Leafes, 
or the Leaſes, and not Fee, do paſs by a Deviſe. 
13. Other Caſts in Law touching this ſubjedt. 


Io Here are many Words and Exprefſions whereby Lands 

will paſs in Fee-fimpleby a Will,' which by a Decd will 

not ſo convey the ſame. As ſuppoſe a man deviſe his Land in 

this manncr 3 viz. I give my Land in Dale to A. B. and his Heirs, 

P99 8! PS... 4 A. B. in Fee, orto A. B. for ever, or to A. B. Habendum 
| 133-Pork. Sed. ' fibi & ſui, or to A.B, and his Aſſigns for ever, or to A,B. to give 
1 r- 6. Lit. «Ct. away, or ſcll, or do therewith at his ' pleaſure : All theſe and 
En hd rid * ſuch like in a Will create a Fee-fimple Eſtate , and A. B. ſhall 
20H 6-35-Lit- have the Land to him and his Heirs for everz * yet by fuch 
H.S.o, © words in a Decd no more will paſs than an Eſtate for lite, =_ 
only 
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only in the firſt Caſe. Alfo if any now. ſince the making of the 

Statute of Uſes, deviſe that the Feoffees of his” Land- (hall be 

ſciſed of the Land'to the uſe of B. C. and his Heirs, or to the 

uſe of B. C, and the Heirs of his Body; or that his Feoffecs 

ſhall make an Eſtate of the Land to B. C. and his Heirs, ortohim 

and the Heirs of his Body ; This is a good Deviſe of the Land in 

Fee-fimple, or Fee-tail. There are alſo ſeveral other ways of 

Fee-fimple by Will. For ſuppoſe Land be given to a man Hz: 

bend. fibi & Heredi ſwo ; This indeed is not Fee-fimple 3 other+ 

wiſe it is, if it be given fib3 & duobus Heredibus ſuis tantum *, (1.0007 LeQ-! 

So if Land be given to a man Habend. fibie Hered. with war- cap.s. $.1. 

ranty of the Land fb; & Heredibus ſuis : This is a good Fee-fim- 

ple *. Or if a man DeviſeLand to 4. B. for his lite, and after (<) Ibid: 

to the Heirs, or to the right Heirs of 'A4. B. By theſe Deviſes 4. 

B. hath a Fee-fimple inthe Land 4. _ Allo if one deviſe his Land 

to his Wife to diſpoſe thereof at her will and pleaſure, . and to give 

it to one of her Sons : By this Deviſe ſhe hath a Fee- ſimple; but 

it is qualificd, for ſhe muſt convey it to one of her Children, and | 

cannot cenvey-it to another *. _ | {noch *. 
2.” When in a Will power is giycn to a. Deviſce of Land by 

the Teſtator to ſell that Land, ſuch Deviſce hath a Fee-ſimple in 

that Land; for power to (cll, giveth by Implication an Eſtate in 

Fee-ſimple f. Alſo, if onedeviſe his Land to 4. B. paying 10 1. GW) $ Jac. B. R. 

(without other words : ) By this the Deviſce hath the Fee-timple We. 

of the Land, albeit the 101. be not the hundredth: part value. of 

the-Land. - In like manner , if one. deviſe Land-(whereof he is 

ſciſed in Fee) to: 4. B. paying 10 /. to C. D. By this Devile, albeit 

there be no Eſtate expreſſed, yet A. B. hath the Fee-fimple of the 

Lind: in reſpe& of the payment of the money #. This holds true 

. only in caſe the intent of the Teſtator doth not appear to be (#) Mic. r2 Jac. 

otherwiſe. | | | I I Oy ReGe] 
3. If oneinthis Will deviſe his Land to his Wife in the firſt 

place, and'thenſaith my Will is, That my Son A. (hall have it after 

my Wives death, and if my Wife dic before my Son B. that then 

my Son A. ſhall pay to B, 101. by the year during the life of 5. 

and alſo 100 1. to F. S. Inthis Caſe A. ſhall have the Fee-limple of 

the: Land *, Alfo if one deviſchis Land in this manner; vis ', I (h) HY). 17 Jac, 

give White-acre to tmy eldeftSonand his;Heirs for his part : Item, Sic, cy 

Bleck:acre to my youngeti Son for his patt-: By this Deviſe the 6 Tin: zo Blix. 

youngeſt Son ſhall have the Fee ſimple of BJatk-acre. Oc; thus, 1 dota cy 

give White-acre to A. B. Item, Black-acre to A- B. and his Heirs ; *{0fimeen 


. X N them, they are To. 
\ By this Deviſe 4. B. ſhall have the Fee-ſimple as well of JFbite- nn 5 in Common, 
acre as of Black: acre (1). | _ 
ns ! SW x equaily to be dt» 
vided between them by J. S, Tit! ſuch Diviſion be made they are Joyn:-Tenantr, Mic' «31 Eliz, ia B. R: Dickens 
& Marſhes Cafe. Goldsbr. $2. (() Trin-13 Eliz. | | | 
Tt 4. If 
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8”CT ihe 


4. If a' man deviſe his Land in:this. manner: /tem, I give to 
A: B. and C.'D: and their Heirs ny Land in.Kenz equally, or my 
Land in Kent- equally to be divided: by theſe words A.B. and C.D. 
fhall have and hold the-Landinor as Joynt-Tenants, but as Tenants 
in Common, ſo that the Heir, and not the Survivor ſhall have 
his part that firſt dieth; And.yet in Caſe of ſuch a Limitation by 
Deed, it is otherwiſe. But if one deviſe his Land to A.B. and C. 
D.: and their Heirs (without -nore, words) it. ſeems that by this 
Devile,: they ſhallitake and hold as Joynt-Tenants® : Yet if one 
deviſe Lang to 4. B. and iC.D. and the Heirs of cither of their 


* Bodies lawfully begotten : It ſeems that by this Deviſe A. B. and 


Com. B. Dyer 25, 


C. D. ſhall take and hold' as Tenants in Common ,, and not as 
Joymt- Tenants '.. Likewiſe the Caſe is. the. ſame., if, one de- 


'viſe his Land to A. B. and C: D. in this manner - viz. I will that 


A. B.- and C. D. ſhall have my Lands' in Kenz, and occupy them 
indifferently to them and their Heirs '®. _ But if one, who 
hath two Daughters only, give or deviſe his Land to them in 
Fee : By this Deviſe chey ſhall rake as Joynt-Tenants, and not be 
in by Deſcent as Partners *; for the. Teſtators Will ſhall take 
place. - But if a Deviſe be to twoequally of 'Land : By this they 
thall not be Joynt-Tenants; 'but Tenants 'm. Common (1). Or 
tf a Deviſe be to a mans three Children, equally to be divided, 
they are Tenants in Common for life (2). 

5. If Land begiven to the Mayor and. Commonalty of Lox- 
don, or 'any other Corporation, to have and to hold for Term of 
their lives, it is a Fee-fimple ®. Or-if a man ſay, I give to 
A. B. my Honfe, with all the Lands for 21 years and that A. B. 
ſhall: have all my Inheritance, provided it'be not contrary to Law ; 
In this Caſe £. B. ſhall have the Fee ?. Or if he give ic to his 
right Heirs males, and Iffue of his Ifſae of his name. this alſo 
is a Fee-fimple *. And although it be affirmed by ſome, That 
if the Feftator deviſe his Land to £: B. and his Aſſigns, without 
ſaying, | For ever,] 4. B. ſhall have an (Efate ovly-for lifez *. 
Yet the contrary is afferted by others, rand that-it is a Fee-fimple f. 
And if onedeviſe to another ix perpetuwms, It is a Fee, without 
the word | Heirs] '3). «© ELR al | 
' 6. Is a Teflator ſaith, I will my Land co my Son A. during his . 
life, and after |hjs' deceaſe:to my'S6n' .B. And: in Caſe tmy - Son 
A. ſhall hereafter purchaſe Landsof'"as good value as that Land 
for my Son B. that then 1my Son 4. ſhall (cl che Land deviſed to my 
Son #. as his own; and ſhall pay 201. to C.D. In this Caſe A. hath 
a Fee-limple, unplied by the power-which A. hath to fell, beſide 
the paymcnt of money *. Alſo, if one deviſe Land to me and 
my Heirs 3 and in.Cale the Heir at Law put me out, that then I 


ſhal! have cther Lard irficad thereof; In this Caſe, and by this 


Devile, 


Parr 11. "Of @ Legacies and Deviſes. "' 32 ; 


Deviſe I have the Fee-ſimple: of the: firſt Land, notwithlianding 
the latter words *. Likewiſe if a: Teſtator deviſe Land to me 7) p.c ts, r4, 
for my life, the Remainder to his own Son,and the Heirs males of Ji" 8: 8 
his Body, and in default of ſuch Iſſue, the Remainder to the nexc 
Heir male of the Teſtator, and the Heirs males of his Body : In 
this Caſe the next Heir male of the Son hath an Ettate in' Fee- 
fimple (*). + 5 " . On os Peri, Se, 
7. Suppoſe 2 man ſeiſed of Lands, make his Will in this man- 
ner; viz, Imp. I deviſe to my Wite Black: acre for her lite, the Re- 
mainder to my Son T, in tail. Jtem, I Will to my Sop. 7. all my 
Lands in D. alſo all my Lands in..S. alſo my Lands inV. Alfo 
I give tothe ſaid T. my Son all my iſland, or Land encloſed with 
watcr, which I purchaſed of F. $. to have and to hold all theſaid 
laſt before deviſed premiſes. to the laid T. my Son; and:the Heir 
of his body: In this Caſe, the Habendum (hall extend to all the 
Lands in D. S. and F. and ſhall not limic the Deviſe only to the 
Iſland; becauſe the thing laſt deviſed by the Will was an Wand 
in thefingular Number, which cannot anſwer to the Habendane 
in the plural; which if extenſive to the Iland ,only, 7. then 
ſhould have but for life in the Lands of D. S, and Y, ..-Butiit! was {70% 25 Et: 
otherwiſe reſolved 3; iz. That the Habendum ſhould extend to all 1458. Wiſeman & 
the Lands in D.S. and Y. *. | 11% ongrytd art 
8. A man ſeiſed of a Mefſuage holden in Socage in Fee, de © 
viſed the ame by theſe words : I deviſe my Meſſaage.where I. 
dwell to A. B. 'and her Aſſigns for ten years, and: A, B. ſhall have 
all my Inheritances, if the Law will: Inchis Caſe, the Deyile in 
Fee of the Meſſage is good 5 and: by the general words of the {057,09 
Will, all his Inheritances do alſo pals 7. | -  & Hording's Cafe. 
9. If a man deviſe Lands to one for ever, there he hath a Fee; 29 29h © 
" for ſuch an Eſtate might be conveyed by Adt.executed. But if 
he farther deviſe, "That if the Deviſce do:ſuch an AR, that then 
another ſhall have the Land to him and his Heits, the fame is void 
for when as he hath diſpoſcd of the Eſtate in Fee to one, he hath 
ot power after in the ſame Will to difpolſe the ſame to another, 
it being a Rulein Law, That ſuch an Eftate which cannot by the 
Rules of the-Common Law be conveyed by. Grant executcd in 
his life time by Advice of Council learned in the Law, ſuch an \, 
Eſtate cannot be! deviſed by the Will of a man, who is preſumed 
to be void of Council *. Ws 5] rhe 
10. A man having Lands in Fee-fimple, and Goods to the va- <4* 
lae of 5 1. only, deviſed to his Wife all his Eſtate, paying his 
Debts'and Legacies : His Debts and Legacies amounting to 407. 
It was adjudged in this Caſe, Thatall his Lands did paſs by the 
Deviſe, and thatithe Deviſee had: aFee fumple in the Lands, the 
word | Paying] enforcing it3 for they are to be paid preſently, 
Tt 2 which 
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which cannot be, if the: Lands 'paſs not in Fee *. . And if a 
man deviſeth all his Rents: It was:held, That all his Lands do 

als ®, | 
: 11. Note, That by intendment of Law, a Deviſc ſhall be for 
the benefit of the Deviſee, and not to his prejudice: As if Land 
to the value of g . per- annum be deviſed to A. and that A. ſhall 
pay out of it 50 5. per annem : In this Caſe, 4. hath but an Eſtate 
for life, for he may pay it-out of the profits of the Lands, and is 
ſure to be at no loſs. But if it be deviſed to B. for life, the Re- 
mainder to A. paying 50 s. per ammam out of it :' In this Caſe 4. 
hath a Fee-ſimple by Implication 3 -becauſe after, the - payment 
thereof, A. may die, before he-can receive fatisfafion for the ſame 
out of the protits of the Land andtherefore ſuch Deviſe ſhall 
be aFee-ſfimple, bccauſe the Law intends that the Deviſe was for 
the benefit of the Deviſee *<. | 

' 12. Note alſo, That if a man hath Lands in Fee, and Lands 
for Years, and he deviſeth all his Lands and Tenements, the Fee- 
ſimple Lands paſs only, and not the Leaſe for Years, 2. If a man 
bath a Leaſe for Years, and no Free-hold, and deviſcth all his Lands 
and Tenements, the Leaſe for years paſſeth;'. 3, That if one de- 
viſcth his Lands which he batb by Leaſe, te his Executortfor life, 
the Remainder over, that there ought to be a fpecial Aﬀent there- 
unto by the Executors as to. a Legacy 3 otherwiſe it is not exe- 
cuted 4.. One made Leaſes of: his Lands fſeverally, reſerving 
Rents, and then in his Wilt ſaid, As concerning: the. Diſpoſition of 
all my Lands and Tenements, Tbequeath the Rents of Do my Wife, 
&c- and held good ; and that the Land i6fclt ſhall paſs by it (1). 
And yet A. ſeiſed of Lands in $. ix Com. Mid. andiof other Lands 
tm E. in the County-of $. made two ſcveral Leaſes for years of 
them unto two ſeveral: perſons, reſcrving 10 1. Rent upon. each 
Leaſe. And aftcr he made his Will tlius 3 viz. As concerning my 
Lands, I give and bequeath 19il.. a year: it S- in the Pariſh of E. 
to my Wife M. during her life, 'and after her deceaſe to my Fatber, 
and after his dece aſe to my Brother G. And if- it pleaſe God they die 
without Tſſue, then to F. and ]. my Brethren. liem, IT. give to my 
Wife my. Houſe .and. Tenements in S. The Defendant married Ag. 
and after the years: expired, claimed'the }Lands during the, life of 
his Wife : It was held, That'the word-| Rent ] was not ſufficient - 
to convey Land by the Statute of Wills..  Quere. For it was ſaid, 
it was afterwards adjudged, that it was (2.)-. But it hath been 
held, That by. a Deviſe of all-the Rent, the Land out of which' 
fuch Rent doth arife, ,will not-paſs by the Statute 3- nox.as it ſecs 
where one hath a: Rtverſion upon a Leaſe: for years, with a Reat 
incident tot, and:he doth deviſe; the Rent for. like with a Re- 
rmainder; over:z. This will not- pals the Rent when the years are &x- 
pircd (3), EE 3. A. 
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13. A. deviſed his Lands in London to his Son and his Heirs, | 


after. the deceaſe of his Witez and in Cafe his Daughter ſhould 
furvive his Wife, and his Son, and his Heirs, that then the Daugh- 
ters ſhould have it tor litz, and after their death F. and R. ſhould 
have the. ſame, and that they ſhouid pay 6J. 6. s. yearly to- the 
Company of Merchant-Taylors, to be diſpoſed of to Charitable 
Uſes ; In this Caſe, three points were argued : x. Whether the 
Wife had an Eſtate for life by Implication of the Will ? And it 
was rcſolved, that ſhe had. 2. Whether the Son had a Fee- 
ſimple, or Fee-tail? And it was reſolved, That he had a Fee-tail 
by Implication of theſe words; viz. [If his Daughters ſurvive 


his Wife, and his Son, and his Heirs, ]. whereby it is plainly im-- 


plied,” That the Heirs there intended, are the Heirs of his Body, 
and. not his Heirs in Fee for ſo long as the Daughters live, the 
Son could not die without a Collateral Heir. 3. What. Eſtate 
F.and R. have aſter the death of the Daughters? And as to that 
it was reſolved, That they have a Fee-fimple, by reaſon of the 
Annual payment of money 3 and it is not to be regarded what. 
Annual value the Land is of, over and above the ſums they pay 
for every ſum of. money paid or payable doth cauſe the Devilee 
to have a Fee-fimple. And Coke Chick Juſtice ſaid, That a De- 
viſe to 4. and-his- Succeſſors, is a-Devile of Fee-fimple, without 


the word | Heirs] becauſe it implics a Fee-fimple , although -it- 


wants the-cxpreſs words. 

If: one deviſe Landsto A. B. and his Aſſigns, without ſaying 
[-For ever: ] By this-it, ſeems a Fee-limple paſſeth. Trin. 2. Car. 
B. R. vid. tamen Co, 04 Lit. 9. Perk, Sed, 57. New: Terms Ley Deviſe 
&-More 434. Caſe £63. Andit 1s .reported in Child's Caſe, That a 


Deviſe ot Lands to one and his Aſſigns, is a Fee-fimple, and gives 


him an abſolute power to diſpole of it.. Cro. 2+ 460. in Child's 
'Caſec. 

. Qnedeviſed Land; for life to his Wife, and aftcr-that 4. B. his 
eldeſt Son ſhould have it-10 1. under the ſum or price it colt 3 
and if he died without Iſſue, that C. B. his fecond Son ſhould 
have the Land -1o 1. under the price it coſt; and if he died with- 
out Iſſue -of- his Body, then that his- two. Daughters D. and E. 
ſhould have. it; paying'the value thercof to the Executors of the 
Wife: In this Caſe it was held by ſome, That A. B.. the Deviſee 
had an Eſtate-tail, and that. the general Limitation, /f -he die 
without Heirs of bu body, did not alter the fpecial Tail: But held 


by moli of the Judges a Fee-lample, by .the word | paying, ] which . 


implicse Fee-fumple (1). 
One having two moictics of Land, the one in FE. the other in 


K. of ſeveral purchaſes , among other Deviſes, ſaith thus; viz. 


Aud. as to my. moieties, 1deviſe all my moicties in K+ ta A. B, It was 


(1) More Cale, . 
4&7l, 


4 held, . 
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held, That by this Deviſe , both the moieties did paſs to the 
Deviſee (2) 

A. makes 2 Deviſe of Land 4o B. his Grand-child , and his 
Heirs, and if he die during the life of his Mother, then to his 
.younger Brother and his Heirs 3 This makes a Fee-fimple, and 
and not an Eſtate-tail (3). Ex 262% 6 

A. deviſes Land to B. in Fee-ſimple, and after thedeceaſe of B. 
then to C. Son and Heir apparent of B. By this Deviſe B. hath 
an Eſtate for life firſt, the Remainder to C. for his life, the Re- 
mainder to the Heirs of B. in Fee-limple (4 ). 

A Dcviſe ct Land to one and his Succelfors, is a Fee-fimple, 
though the party hath no Body Politick (5). 

It one devilc in this manner; viz. I give all my Lands ts A. 
B. or, All my Tenements to A. B. or all my Lands and Tenements 
to A. B, By this Deviſe is given not only all the Lands where- 
of the Deviſor is ſole ſeiſed , but alſo the Lands whereof he is 
ſciſed in Common or Coparcenary with another; and not only 
the Lands which. he hath in poſſeſſion, but alſo thoſe which 'he 
hath in Reverſion of any Eſtate in Fee-fimple. And it hath 
been held, That by this Deviſe, Leaks for years of Lands may 

als (6). 
F A. deviſes Land to B. for life, and after to the next Heir 
male of B. and to the Heirs males of the Body of ſuch next 
Heir male ; By this Devile B. hath an t fiate only 'for life. But 
if it were thus; viz. I give my Land in S. to B. for his life, 
and after to the Heirs, or to the right Heirs of B. By theſe De- 
viſcs B. will have the Fee-ſimpk of the Land. And if it be toB. 
for life, and after to the Heirs males of B. By this Deviſe B 
will have a Tail (7). 

One deviſeth his Land by Will to his Wife to diſpoſe and im- 

ploy it for her {elf and her Son : This is a Fee-fmple, as if it had 


been deviſed to her for ever : But Conditional], ſo as ſhe may-not 


Alienate it to a firanger 3 but ſhe mult hold it herſelf, or diſpoſe 
of it to her Son (8). 

A Deviſe of Land was made for 99 years, and after in the 
Will thus viz. F deviſe the Inheritance of my Land to A. 'my Dungh- 


(9) More, Caſe ter: It was held a Fee-fimple in 4.without the word | Heire 7] (9). 


1318. 


(10) Hub. 2s 


(11) More, Cale 
I5<2« 


Or if a Devile be to A. for 99 years, and he ſhall have all my'In- 
heritance, if the Law will bear it: This alſo is a Fee-fimple (10). 
Likewiſe, if one deviſes his Land for 99 years, and after in his 
Will faith, Tem, I give to A. all my Lands of Inberitance, if the 
Law will permit : By this Devile it is alſo held, that A. hath a 
Fee-ſimple (11). | 
' A. ſeiſed of Landsin Fee, deviſed it to B. after the death of 
his Wife and if he fail, then he willeth all his part to the dif- 
cretion 
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cretion of his Father, and dieth : Ic was held, That by theſe words 
the Father had a Fee-fimple, as if it had been ſaid, that he ſhould 
do with the Land at his plcaſare (12). | 

A dcviſe of Lands was made to the eldeſt Son on Condition, 
That if he pay not the Legacics to the younger Children, then 
to them in Fee : he pays not the Legaciesz and held, they ſhould 
have the Fee, and the Deviſe was good (13). 

One ſciſed in Fee of Lands in A. B. and C. the Lands in C. 
being in him by way-of Mortgage, and. forfeited 3 He deviſeth 
his Lands in 4. and B. to ſeveral perſons and their Heirs, and. 
gives divers Legacies, then faith, All the reft of my Goods and Cbat- 
zels, Aortgages, Eftate , I give to my Wife, after Legacies paid : 
And held a good Deviſe, and that the Fce paſled by it (14). - 

If one deviſe Land in Fee, and after deviſc a Rent out of the 
ſame Land to another, both thcſe Deviſes ſhall be conſtrued to be 
good, and not repugnant (15). 

A man fays in his Will, I deviſe my Lend to A. for 1001. which 
I. owe him: This is a Fee-fimple (16). 


One deviſed his Land to his three Sons, and the Heirs of their. 


Bodies begotten, and if one of them die, to be divided by cqual 
portions: The two who ſurvive ſhall be. next Heirs. They are 


Tenants in Common. But if the Dcviſe be to them to be divided - 


by his Executors, they are Joynt-Tenants until the Diviſion be 
One deviſed, That his c1deſt Son,” with his Executors, ſhould 


take the profits of his Lands till his younger Son ſhould come of. 
the age of 22 years: It is ſaid, That by this Deviſe the eldeſt hath 


a Fee-ſimple in all the Lands, till che younger .comes to that 
age (18). 

The Teſlator baving Lands let for c9 years, faith in his Will, 
I give to A. B. my Houſe, with all the Lands let for 99 years, and 


* A. B. ſhall have all my Inheritance, if the Law will allow it : By 


this Deviſe the Inheritance is givcn to A. B. (19). 


If a Teſtator in his Will faith, I give my Lands to my right . 


Heirs males, and Poſterity of my Poſtcrity of my name, part and 
part like : By this Deviſe is given a Fce-fimple (29). 


Between L: Plaintiff, and B. Defendant : L. ſciſed of Land in - 


Fee; deviſed it unto two. perſons Equaliter , and to their Heirs. 
Whether this made them Joynt-Tcnants, or Tenants in Common, 


was the Queſtion? It was holden by the whole Court, That they . 


were Joynt-Tenants, and not Tenants in Common. . 
A man ſciſed of Lands, deviſed them by his Teſtament to 
_ his Wife to diſpoſe and. itnploy them for her and his Sons at her 


own will and plealyre. And it was held by Dyer, Weſton, and- 
Fetch, That ſhe had a Fce by ſuch words, as. it he. had deviſed - 


(12) Tein. 36 El 
C. B. Wtisher & 
Clayton”s Caſe, 
Leon. 156, 


(13) Cro.fo.833, 
Hainſworth yert. 
Pretty, & to. gig» 
in:cr cofd. 


(14) Cro.3. 447»: 
Wilkinſon vel. 4 
Merryland, 


(1595 Lane 118. 
Piow. in Bret & 
Rigden's Caſe, 


C16)Anderſcr *3J» 


(19) Lean.3. 16 


(15) Lean-2. 216- 


(£9) Hub, 5. 7 | 


(20) Brownl. r. 
I27. 2. 272. 27 7 


T owen % Bed's © 
Caſe, Anderi.par 
2. Calc 10. 


the. 
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Paſch. 6 Eliz. the Lands for ever; For the Conſtruction of Law {upplies the 
dom Rep.ru-  defet in theſe words of the Deviſor, according to his meaning, 
And it was held by Dyer and Welch, That the Eftate in her is 
Conditional 3 becauſe theſe words ez intertiove make a Conditi- 
_ on in every Deviſe, but not in a Feoftment, Gift or Grant, unleſs 
it be in Caſe of the King : And theſe words do amount as much as 
to ſay, ſhe ſhould not convey it away toa Stranger, but keep it 

and give it to his Sons. 


Paſch. 17 Je. &« ſciſed of Land in Fee, holden in Socape, and deviſable in 
Spicer,  'Gavelkind, deviſed it to his Peme for her lite, paying 3. per an- 


num to T. his Son during his life ; and that -he ſhould take but 

two Load of 'Wood for -Fire-boot: And it ſhe died before the 

ſaid T. then he deviſed all his Lands to R. his Son, paying to the 

ſaid T. 3 }. per aunum, and paying to ſuch one of his Siſters 20 5. 

35 and to another Siſter 20 5. The Feme'dies, R. enters. The Quefti- 

> the «Im on was, What Eftate R. hed by this Devite®? And it was adjudg. 

—_—— of the, ed, he hada Fee: For when he dcviſed it to his Feme for lite ex- 

kith two Daugh. preſly, &c. and to R. gencrally, without limiting the Eftate, and 

rers, bein = appointed him to pay T. 3 1. per annum during his life, that car- 

Land to them and TICS IN it an Intendment that heſhould have Fee, eſpecially when 

= i ge his Father therein further willed, That his Son R.' ſhould pay 

they take as Foyn- two. other ſums in groſs, and none of them to be out of the pro- 

_ ” od fits, it is by Intendment and by Implication a Fee 3 wherefore up- 

cener;by Peſcem? on the firſt Argument it was adjudged for the Defendant for they 

[row & 71, ſaid, That theſe things which have been ſo often adjudged, ought 

Tha: Hey have to reſt in peace. Vide 4+ Ed.6. tit. Eftates 78. 29 H 8. Br. Teftam.1$. 

- = FL Dyer. 37 1. Wellock & Hamonds Caſe. 32, & 33 Elize Cited in Bo- 
Deviſe giveth it raſtons Calc. Co-3. 20,2 1+ and Colliers Caſe. Co. 6.16. 


' them in anotFev 
eervee than the : : : 
Common Law would kave given it them, and aftcy the Lenefit of Survivor hip betrreen them, Anenymus Cro. 


par. 3: B. R. 


A man by the premiſes of his Will, deviſeth his Land to FS. in 
Fce, and by the ſequel he deviſeth the ſame Land to F.N: in Fee, 
_—_—_ they both ſhall take by this Teſtament, and ſhall be Joynt-Te- 
ma i. nants © 
17 A Dcviſe made Canonics Ecclefie Catholice Panli Lond. in perpe- 
tum, is a good Deviſe toall the Canons joyntly in Fee, and the 
Survivor ſhall have the Entierty z The Law is otherwiſe in Cafe 
of a Deviſe made Civitati Lond. in perpetuum 3 the Corporation 
(g) Ibid. $.3- of the Mayor and Commonalty (hall take by this Devile £, 
A man hath two Wives, and he deviſeth his Land to his Iat- 
(b) Ibid. 6.26. ter Wite in Fee : The firſt Wife ſhall have it *. Likewiſe if one 
hath two Sons called F. and one of them is a Baſtard, and born 
before Marriage, and he makes a Deviſec to his Son F. the Legitt- 
(3) 1bid. 6. 17.3 Mate F. ſhall have it, and not the Baſtard *, x 
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Aman hath liſae a Son, and Land is devifed to the Fa- 
ther Habend. fibi & Hered. de _ ſuo Legitime proereand. and 
after the Deviſee hath another Son , the ſecond ſhall have the 
Land *, - | 

A man ſciſed of three Meſſuages, deviſed by his Teſtament to 
his Son 4, one of them, naming it , and A. to entrr after his 
Wives death 3 and deviſed another of the Mcfluages to his fecond 
Son, paying 10 þ. to his Siſter, and he to enter at. the. age of 21 
years, and deviſed the third Mecſſuage to his third Son in like 
manner as to his ſecond Son. And after in his Teſtament wil 
led , That if either of his Sons dicd before 21 years of age, that 
then his part ſhould be divided among the Survivors, and each 
of them tobe the others Heir : They all attain to the full age, and 
the two younger Sons paid their Sifter the ſeveral ſums as was ap- 
pointed in the Will. The Queſtion being. What Efiate the two 
younger Sons had in thoſe Mcſſuages deviſed them by the Will? 
It was held a Fee-fimple '!. 

A power deviſed to ſell Lands, giveth by Implication an Effate 
in Fee-ſimple: So alſo is it, where the Deviſee 1s by the Will en- 
joyned to make any payment in groſs in conſideration of the 
Lands deviſed ®. | IP —— —— 

If onedeviſe, That his Executors ſhall ſell his Land, and di- 
firibute the profits thereof to pious Uſes : This thall be taken for a 
Fee-fample, and a Conditional Eſtate *. 

In a Deviſe of Lands the Caſe may be ſuch, that che word 
[ Heirs ] is not added by the Teſtator out of any neceſlity , for the 
Heir of the Deviſce to take by purchaſe, but only that the Heir of 
one Deviſee deceaſed, may take part in the Deviſe with other 
Joynt-Deviſces ſurviving: For the Caſe was this, A. having four 
Daughters, B. C. D. E. (whercof B. had Iſſue F.) deviſed his 
Lands to his Wite for life, and after her deceaſe, the ſame to 
be equally divided among his Daughters, or their Heirs, and died. 
The Wife died. The Defendant inthe right of C. D, and E. cn- 
tered : F. the Daughter of B. entered into the Lands, and leafed 
them to the Plaintiff. And whether F. who was the Daughter of 
B. one of the Siſters, ſhould have a fourth part of the Lands? 
was the Queſtion. It was the opinion of the Court, That the 
ſhould have a fourth part of the Land : For in this Caſe the word 

Heirs] was not added of neceflity, for the Heir of any of the 
Siſters to take by purchaſe 3 but only to make the Heir of B. to 
take part of the Land, And it was the opinion of the Court, 
That it being in the Diſ-junQive, it was the ſtronger for the 
Plaintiff ; For they faid, If it were [ And, ] then it would give 
the three Siſters the Fee 3 but being in the Diſ-junfive [ Or, | 

uu there 


- 


Ck) Ibid. $. 18. 


(1) Mich.19,16s 
Eliz. Andecl; 
Caſe 190. « 


(m) Cur. Mich, 
15 Jac. B.R. 
Green & Dewe!l, 
vid, Morc. Caſe 
1168. 1218. Hob. 
65. Anderſ. 1.35» 
35.51. 60, 

(n) 18 AT. Pl.3. 
39. Perk. 104+ 
I4t, 
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(0) Mich. x Ca*- there is: more colour that ſhe ſhould take a fourth part by the 

s.3-Ror. 159, Deviſe *% @ Kees 

Coſe. Godbolt,- A Houſe was deviſed to a Wornan, and to the Brother of the 

a” Woman, and to the Heirs of every of their Bodies, and for want 
of ſuch Iſſue of the Brother and Siſter, the Remainder ta the right 
Heirs of: the Deviſor. The Brother died without Ifſue : The Si- 
ſer had iſſue, anddied. It was the opinion of the Court, That 
the Ifſae ſhould have but a moiety and no more: And it was 

(6) Mich. 16. Et, holden , That the word TT made and implied ſeveral 


Dyer 326. P 
Kariley's Caſes Eſtates _ 


zZ3k 
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CHAP. X, 


Certain Caſes touching Deviſes of Land by way of En> 
tail, | : 


1. How Lands deviſed by way of Entail, may happen to be de- 
vefted out of one, and be vefted in another, upon tbe birth of ax 
Iſſue in Tail. | 

2. Tenant in Tail may not by any Deviſe, Condition, or Limita- 
tion be barred from Altenating by ſufferiug a Common Reco= 
ver ys 

3s A difference 4 point of Entail, between Deviſes by Will, and 
Grants by Deed. | | 

4+ The ſeveral ways of Entails by Deviſe with the difference be- 
tween deviſing Serniniſuo, and Sanguini ſuo. 

5. The Dneftion whetber Iſſue born or not at the time of making the 
Devife, may put a difference between an Fjtate-Tail and Foynt- 

: LEAAHCY» 

6. What Hal be a Fee-fimple by Deed, which u but ax Eftate-tail 

by Deviſe. 


7. In what Caſe the younger Son may have Fee-ſimple, and the | 


elder but an Eſtate-tail. 

8. Otberway:s, bow au Eftate-tail may be created by m_—_ 

9« Inftances of Law for furtber Iltuftration of Entails by way of 
Deviſe. . | ; 

IO» a Caſe the word [Ox ſhall be taken for [ And,] to 
create an Eftate-tail by Deviſe. 

11. Other Caſes of Eftate-tail by Deviſe with Croſi-Remain- 

ers. {| 

12. An Fſtate-tail by Deviſe, with implied Remainder. 

13» How there may be a Deviſe of an Eftate-tail of Rent as well 
4s of Land; and how a tail limited to ſome Lands, ſhall not 
extend to others therewith deviſed. 

I4+ Law Caſes touching this ſubjeF. 


I. Man ſciſed of Lands in Fee, dzviſed them to his Wife 
tor lite, and after to his two Sons (if they” had not 

luc males) for their lives 3 and if they had Iſſue Malcs, then 
to their Iſſue males; and if they had not Ifſue males, then if any 
of them had Iſſue male, to the ſaid Iſſue male: The Wife died ; 
the Sons entred into the Lands, and then the eldeſt Son had Ifluc 
male, who afterwards entered : The younger Son put out the 
Iflue : In this Caſe, the Lands by the birth of the Iflue males are 
uu 2 divelicd 


4. - © _ 


: 
| 
| 
' 
: 
| 
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(a) Kill. 33 Jac- diveſted out of the two Sons, and veſted in the Ifſue mate of che 


tn B.R. Blenford's 
Caſe. G01ib. $66. 


(>) Hill.8 Jic. in 
the Court of Wards. 
Sanday's Caſe. 

E « 9. Part-128. 


(e) Terms of Lore. 
tit. D-viſe. Co. 
ſup. Lit.25. Plow. 
414+ 


—— 
(6d) 27 H.8.c.17. 


(e) Co. ſup. Lit. 
27. 


(f) Trims 5g Jac. 
Adjxdped Cute 


Caſe. 


e}dcR, and he hath an Eflate-tail therein *. 

2, A man ſciſed of Lands in Capize, deviſed them to his Wife 
for life, and after her deceaſe his Son Fobx to have it 3 and if his 
Son Fobx marry , and have by his Wife any Iſſue male of his 
Body lawfully begotten, then his Son to have it : If no- Iſſue 
male, then his Son Thomas to have the Houſe; and if Thomas 
marry having Iſſue malcs of his Body, his Son to havethe Houle 
after his deccaſe. And it any of his Sons vr Ifſue males go- about 
to Alien or Mortgage the Houſe, then the next Heir to enter, 
&c. In this Caſe, it was, 1. Reſolved , That the Sons had. an 
Eitate-tail in them feverally , and to the Heirs males of their 
Bodics; for that theſe words, | If he have no Iſſue male, his Son 
Thomas tO have it, } are ſufficient to create tail to Foby, and fo of 
the reſt. 2, Reſolved, That no Condition or Limitation, be it 
by Ac cxccuted, or by Limitation of Uſe, or by Deviſe by Laſt- 
Will, can Bar Tenant in tail to Alien by ſuffering. a Common 
Recovery *. X 

3+ If a Deviſe be made of Land to A. B. and the Heirs males 
of his Body, and he hath Ifſue only a Daughter, who hath Ifſfue 
a Son, the Son ſhall not take by this Deviſe: Or if ſuch Deviſe 
be made to him and the Heirs Females of his Body, and he hath 
Ifuec only a Son, who hath Iflue a Daughter, ſhe ſkall not cake 
by this Deviſe ©. And here note , That in point of Entails 
there is a difference between Deviſes by Will, and Grantsby Deed 3. 
for it a Deviſe of Land be made to A. B. and to his Heirs males, 
by this Deviſc A. B. hath an Eſtate-tail: Otherwiſe it is if (uch 
2 Limitation be madeby Decd , for if one by Deed give Land to 
another and his Heirs males, by this the Donec hath a Fee-ſim- 
ple, and his Heirs general ſhall have it *. But if a Deviſe of 
Land be to A. B. and to the eldeſt Heirs Fernales of his Body, by 
this Deviſe all his Daughters, and not one of them only ſhall 
haveit *. And if a man deviſe tis Land to his Wife for life, 
and after to. his own. right Heirs males, and he. hath Iſſue three 
Daughters, whereof one after his death hath a Son: In this 
Caſe, and by this Deviſe the next Collatezxal Heir male of the 
Deviſor , and not the Son of the Daughter, ſhall have the 
Land f. | | 

If a man deviſe his Land to 4. B. and to his, orto the Heirs 
males, or Heirs females of his Body, or of his Body begotten 
or to him and his Iſſues male, or his Iflues female; or to him 
and the Heirs Male of his Body begotren on M. or to him and 
E. his Wife, and the Heirs male, or the Heirs female of their 
two Bodics begotton 3. or to him and his Heirs, if he ſhall have 
any Heizs of, his Body, cle that the Land ſhall revert 3 or —_ 

: an 
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and his Heirs if he ſhall have any Iflue of his Body os co him 
and the right Heirs male of his Body 3 or to him and his Heirs, 
provided that if he die without Heirs of his Body , that then 
the Land ſhall revert: By all cheſe, and ſuch like Deviſes, an Eſtate- 
tail may be created of the Land ſo deviſed *, Likewiſe if 
one deviſe his Land in Date to A. B. & ſemini ſuo, by thele 
words A. B. hath an Eſftate-tail: But if he ſay, I give my Land 
in Dale to A. B. & ſangnini ſuo it is ſaid, Fhat by this Deviſe 
A. B. hath the Fee-fimple of the Land. 

5- Suppoſe a Deviſe be made thus; viz. I give my Land in 
Dale to A. B. tor lite, the Remainder to C. D. and F. his Wife, 
and their Children; or tothem and their men-children; or to 


(2) Brown. Rep. 
1-part 5. & 2. 
part. 73» 


them and their Iflues: By theſe Deviſes (if C. D. and E. his 


Wife have no Children at the time of the Dzviſe ) an Eftate- 
tail is created 3 but if they have any Children at the time of the 
Devilſe, then hereby is created an ERate for all their lives on!” in 
Joynt-tenancy ®*. | 

6. If one deviſe his Land to his Wife for life, the Remainder 
to his Son; and if his Son die without Iſſue, not having a Son, 
that then ic ſhall remain over: This a good Eftate Tail', Like- 
wiſe if Lands be deviſed to 4. B. and his Heirs makes, or his 
Heirs Females, without faying [ Of his Body] by this Deviſe 4. 
B. hath an Eſftate-tail : But it (uch a Limitation beby Deed, it 
is faid tobe a Fee-fimple ®. 

. If one having two Sons, deviſe part of his Land to his 
eldeſt Son and his Heirs, another part of his Land co his Young- 
cf Son and his Heirs and if either of them die without Iſſue, 
that then the other ſhall be his Heir : By this Deviſe cither of 
them hath an Eſtate-tail, and no Fee-fample '® Bute if one 
Deviſe his Land to: his eldeſt Son and his Heirs, and if he die 
+ without Heirs of his Body, that it ſhall remain to his youngeſt 
Son and his Heirs: By this Deviſe the eldeſt Son hath an Eftate- 
tail, and the youngeſt Son the Fee-funple ®. 

8. If one deviſe his Land to his Son JF. $. and if he marry, and 
have an Iſſue male begotten of the Body of his Wite, then that 
Ifue to haveit; and if he have no Iflue male, then to others 
in Remainder : By this Deviſe it ſeems JF. $. hath an Eftate tail to 
him and the Iſſues male begotten of the Budy of his Wife *. Alſo 
zxf one deviſe Loxg-acre to: A. and then ay, Itens Broad-acre to A. 
and the Heirs of his Body : By this Deviſe he hath an Eſtate-cail 
in both Acres *. 

\ 9. I one deviſe his Eand to his Wife for years, the Remainder 
to his Younger Son and: his Heirs, and if eithex of his two Sons 
dic wxhout Iſſue, &e. that it ſhall remain to his Daaughtey and 
hex Heirs, and the Younger Son dic in the life time of the Fa- 

ther, 


(Þþ) Sieph. Epit, 
C. 155» ver. Teſta. 
P- 969. 


(i) Brown!. 2, 
pare. 270, 


(k) Lit. S2&. 3r 
H. 6. 25.27» 9 H. 
8. 27» 


(1 Hill. 22 Jac, 
B. R. Daniel's 
Caſe. | 


m) Adjudged 
Mich. 9 Jac. 
Wailop*s Caſe. 
Anderſ.r. 132, 2. 
17, 18, 19, 


(3) Co. 9+ 127; 


(s) Trin. 3o EL. 
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'p: Dyer' 122. 


{q) A-Judgel 
Triv. 7 Jac.C.B. 
Robinſon's Caſe. 
(r) CoJlup. Lit. 
20. 26. P)oWe 35+ 


CO) Adjulged 
1, Eliz. Trin. 
9 jace tn B.R. 
(r)) Co. ſup. 
Lit. 26. 


(n) Atjudped 
Mich.$7,39 Eliz. 
Sale vetl. Cerard, 


Cw) Mich.18 Jace 
B. R. Gi/bert's 
Caſe, 


(1) Hob 34-75 


(x) Co.g. 128, 


(y ) Lit. Broo. 
S=Ct.1. 43l. Br. 
UL. viic 38. Dune 
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ther, and after the Father dieth : It ſeems by this Devile, the el- 
der Son ſhall have the Land in tail r, Or if one deviſe his 
Land to his Wife for life, and after to his Son, and if his Son die 
without Ifſue, having no Son, (or having no male,) that then 
it ſhall go to another : By this Deviſe the Son hath an Eftate-tail 
to him and the Heirs males of his Body *. ' Or if Lands be de- 
viſed to Man and Woman unmarricd, and the Heirs of their two 
Bodies; or to the Husband of .A, and Witc of B. and the Heirs of 
their two Bodies : By theſe Deviſes are mede Eſtates in tail *. 

10. If Land be deviſed to A. B. and the Heirs of his Body, and 
that if he die it ſhall remain to C. 7. by- this Deviſe A. B. hath 
an Eſtate-tail, and the latter words do not qualifie the former; 
but C.D. muſt attend the death of A. B, without Heirs of his 
Body, before he ſhall have the Land *. Alfoif Lands be deviſed 
to A. B. and the Heirs he ſhall have by G. his Wife 3 by this 
Deviſe 4. B. hath a Fee-tail, and not a Fee-fimple * Likewiſe 
if one deviſe Land tothis Son and his Heirs, and that if his Son 
die within the age of 21 Years, or without IfTue, that the Land 
ſhall remain over : And the Son dicth within age, having Iflue : 
In this Caſe, and by this Deviſe the Son hath an Eſtate-tail 3 and 
[Or] in this place ſhall be taken for[ 4nd] *. 

11. If a man deviſe his Land in this manner; viz. I give 
White- acre to my Son 4. and his Heirs Black:acre to my Son B, 
and his Heirs z and Greea-acre to my Son C. and his Heirsz pro- 
vided, that if all my ſaid Sons die without Ifſue of their Bodies, 
that then all my (aid Lands ſhall go to M, my Wife , and her 
Heirs: By this Deviſe they have all of them Eftates in Tail of 
their Land, and as it ſeems Croſs:Remainders to cither of them 
of the Land of cach other *. So that a Deviſe to three Brothers, 
and that one ſhall be Heir to the other , makes Croſs-Remain- 
ders (1). Aifo if one deviſe his Land to 4. B. and if he die 
without Iſſue male of his body, then that it ſhall xemain over to 
C. D. by this Deviſe A. B. hath an Eſtate-tail *, 

12. If a man having Ifſue three Sons , deviſe his Lands in 
this inanner : »iz. One part to two of his Sons in Tail, and an- 
other part to his third Son in Tail 3 and that neither of them 
ſhall (11 his part, but that cither of them ſhall be Heir to other : 
By this Deviſe either of them hath an Eſtate-tail 3 and if one 
of them die without Ifſue, his part ſhall not revert to the eldeft, 
but ſhall remain to the other Son, for it is an implied Remain- 
der ?. 

13. It one deviſe to A. B. that it hc and the Heirs of his body 
be not paid 201. Rent yearly, he and they (hall diftrain , by this 
Deviſe 4. B. hath an Eftate-tail of this Rent. Alſo if a man 
Devile his Mannor-of D. to his cldeſt Son, and alſoall his Lands 

in 
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ins, in tail; in that Caſe the Entail is limiced for the Land in S. 
and ſhall not extend to the Mannor of D. But if the words had 
been, [I deviſe my Mannor of D. and all my Lands in $. to my 
Son in Tail ,] the Son had had an Eftate-tail in both *, But 
ſuppoſe a man deviſeth his Lands to his Wite for life, the Re- 
mainder to his Son in Tail ; and if he die without Ifſue, the Land 
to remain to A. B.. and his Wife for their lives, and after their dc- 
ceaſes to their Children: In this Caſe, the Court was divided, 
Whether the Children of . B. had an Eſtate in Tail, or only an 
Eſtate for life, Mich. 4.0 Bliz. in B. R. Goldsbr. 138, _ 

14+ One deviſcd all his Lands to another, and the Heirs of his 
Body begotten, and after in the ſame Will deviſed, That if the 
Devilce dic, the (aid Lands ſhould remain to another in Fee. The 
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Court held, That the Deviſee hath notwithſtanding an Eſftate- - 


tail by the firſt words, and no eftate paſs'd by the laſt words. 

One deviſed his Land to FJ. his Son for Term of his life, and 
after his deceaſe to the Men-children of his Body : . And in caſe 
the aid JF, died without any Man-child of his body, that then 
the Land ſhould remain to another, &&c, The Teſtator dies I. 
dies without Iſſue male of his body, &c. and the Queſtion was, 
What Eſtate he had ? The Juſtices of the Bench held, chat he had 
an Eſtate to him and the Heirs males of his body. 

F. ſeiſed of Land in Gavelkind: had three Sons, and deviſed 
part to one, part. to another, the other part to the third, and if 
either of: them died without Ifſue, the other ſhould be his Heir. 
It' was adjudgedan Entail in each, and a Fee-fimple by the words 
{Heir to other. ] And ſo it wasadjudged Hil. 32 Eliz. in Carter's 
Caſe C, B. 

If a Deviſe be made to one and his Heirs, and in caſe that he 
hath Iſſae a Daughter, that ſhe ſhall have the Lands : If. the De- 
viſce bath Iflue a Son and a Daughter, and die, the Son hall have 
theLand; and although the Daughter afterwards take'a Husband, 
and hath Iſſue a Son, he ſhall not eje& the other. 

If a mar deviſe his Mannor of D. to his cldeft Son, and alfo 
all his Lands in $. intail: In this Caſe, the Entail limited for the 
Land in SK. (hall not extend to the Mannor of D. Bat if the words 
be,.:T deviſemy Manner of D. and my Lands. in S. 10 my Son in 
Tail: In that Cafe ic (hall be an Eſtate Tail in both (1). - 


Hf one deviſe Hhite-acree to A. B. and the Heirs of his body ; | 


and then after faith thus, And 1 will thas C. D. ſpall have Black- 
acre 74 the ſame Manner that A. B. hath White-acre. By this De- 
viſc C. D. hath an Eſtate Tail in Black: acre, as A. B. hath in White- 
acre (2). Or 'it one deviſe White-acre to A. B. and then ſay, 
Item, Black-acre to A; B. aud the Heirs of bis body ; By this Deviſe 
A, B. hath an Eſtate Tail in both Acres (3), | 
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(4) Dyer 122. 


(3) H-b. 310. 


(6) Andecſ, 1.33. 
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(5) Mor: Caf. 50, 
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If one deviſe his Land to his Wife for years, the Remainder to 
his younger Son and his Heirs; and if cicher of his two Sons die 
without Iflue ,&c. that it ſhall remain to his Daughter and her 
Heirs, and the youngeſt Son dic in the life-time of the Father the 
Deviſor, and after the Deviſor dieth 3 By this Deviſe it ſeems the 
elder hath an Eflate-tail (4). 

A Deviſe toa man and his Heirs, and if he die without Iffue, 
that it ſhall remain, &c. is but an Eſtatce-cail (5), 

If one deviſc all his Lands to another, and the Heirs of his bo- 
dybegotten 3 and after ſaith, That it the Deviſce die, the Lands 
ſhall remain to another in Fce ; By this the Deviſee hath bur an 


Eſiate-tail (6). 


If Lands be deviſed toa man and a Woman unmarried, and the 
Heirs of their two bodies: Or to the Husband of 4. and Wife of 
B. and the Heirs of their two bodics: By theſe Deviles are made 
Eſiates-tail (9). 

If Land be deviſed to A. B. and $. his Wife, and to the Heirs 
of the body of the Survivor of them: By this Deviſe the Survivor 
will have a general Eſtate-tail (8.) | 

A. deviſed his Land to B. and the Heirs|males of his body, and 
if he died without Heirs male of bis body, the Remainder to, eve. 
B. dicd without Iſſue male of his body : By this Deviſe B. had 
not general Tail, but ſpecial Tail (9). 

It a Deviſe be made of Land to F. S. and the Heirs males of 
his body : By this Deviſe the Sons, and not the Daughters of F.F. 
ſhall have the Land. And if a Deviſc be to F.S.. and the Heirs 
females of his Body : By this the Daughters, and not the Sons of 
F. $. ſhall take. And yer it hath been held, That if in the firſt 
Caſc the Deviſce hath Iſſue a Daughter, who hath Iſſue a- Son 
or inthe Jaſt Caſe hath Iſſue a Son, who hath Iffue a Daughter, 


that the Son and Daughter ſhall take by this Deviſe. But the Law 


is otherwiſe (10). | 

One having two Sons A. and B. deviſed his Land to his Wife 
for life, and after her death his Land in S. to A, and his Heirs for 
ever; and then did Will, That the Survivor of them ſhould be 
Heirto the other, if cicher of them died without Iſſue : The Wife 
died: A. entered to the Land in S. And held , That it\was 
an Eſtate-tail, with a Remainder over, fo as B. could not after 
diſpoſe of it. For though the firſt part of the Will give it in 
Fee, yet the ſecond part contradided, and made it but an Eftate 
Tail (11). 

If a man hath Iſſue two Sons and a Daughter, and deviſe his 
Land to his Wife for ten years, the Remainder to his younger 
Son and his Heirs, and if either of the ſaid two Sons dic without 


Ifue of their bodies, the Remainder to the Daughter and her, 


Heirs, 
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Heirs. The younger Son dics in the life-time of theGather, and 


after the Father dies: By this Deviſe the Daughter ſhall have a 
good Remainder, yet it ſeems the elder Son ſhall fixit have an 
Eſtate in Tail, by the intent of this Deviſe (12). 

A Deviſe to one and the Heirs of his body, and that atter his 
deceaſe it ſhall remain to another, makes an Eſtate-tail. (13 ). 

A Deviſe to one and the fruit of his body ; or Heredibus Legi- 
time procreatis, without ſaying, [ of his body] is an, Entail— Are 
Cale877. 

A. in the former part of his Will doth deviſe Lands to B. and 
- his Heirs, and after in the latter part of the ſame Will, doth de- 
viſe the ſame Lands to the ſame B. and the Heirs males of his bo- 
dy : By this Deviſe B. hath an Eſiate-rail in the Lands, and a Fee- 
limple after—that (14). 

If A. deviſe Land to B. his younger Son, for evcr, and after 
his deceaſe, the Remainder to his Heir male for ever, with di- 
vers the like Remainders in the {ame manner limited to hisnext 
elder Son, and his Heir male for cyver: By this Deviſc B. the 
younger Son hath an Eſftate-tail (15). 

A. Deviſes Land to B. and to the eldeſt Heirs femalcs of his 
body: By this Deviſe not ore, or ſome, but all the Daughters 
of B. ſhall have the Land. Inlike manner, if 4. deviſe Gavel- 
kind Land to B. and his eldeſt Heirs : By this Deviſe all the Sons 
of B. ſhall have the Land (16). 

If Land be deviſed to one, and the Heir of his body lawfully 
begotten, it is an Eftate-tail (17). Or it Land be deviſed to 
the Husband and Wite for their lives, and the longet liver of 
them, the Remainder to the Heirs of their bodies : This alfo is an 
Efiate-tail (18, 

A Deviſe of Gavel-kind Land is made to three Sons, part to one, 
and part to another, and that 1 either of them dic without Iſſue, 


the other ſhall be his Heir ; This ſhall be an Eantail in every one / 


for his part (19). 

A Deviſe of Land to one and the Heirs male of his body for 
500 years, is an Entail, and not a Term-—More Caſe 1067. 

If a Deviſe be made by one to his Wite tor her life, and after 
her deceaſe to his Son A. to have the Land, and if 4. have Iſſue 
male, that then ſuch Ifſue' ſhall have it : But if he have not Iſls 
male, that then his Son B.ſhall have it, with like Remainders to other 
Sons 3 and then further ſaith; My Fill is, That if any of my Sons 
or their Heirs males, Iſſues of their bodies, Alien, then the next Heir 
to cntter, &c. In this Caſe, and by this Deviſe, the Son ſhall have an 
Eftate-tail (20). 

A. deviſed Land to B. his Son, and his Heirs, and if B. dic 
within age, or without Iſſue, then the Lands co be equally di- 
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divided amfngſt his other Sons. B. had iſſue, but dicd within 
age It was held, That the Limitation of the Remainder was 
void, and that the Iflue had an Eſtate-tail (21). 

If one deviſe Land to 4. B. and his Heirs and after ſay, And 
if A. B. die wi.hout Ifſue, that then it ſhall remain to his Daugh- 
ters in Fee : By this Deviſe A. B. hath but an Eſtate-tail. (22). 

If one deviſe Lands to 4. his Son. after the death of his 
Wife, and if B, C. and D. his Daughters do out-live their Mother 
and their Brother 4. and his Heirs, then that it ſhall go, gc. In 
this Caſe it was held, That A. had by theſe words but an Eftate- 
tail ; for he cannot die without Heir, as long as his three Siſters 
live, and therefore Heirs here ſhall be intended Heirs of his body, 


| and not Heirs general (23). 


It Lands be deviſed co A. B. and his Heirs males, or his Heirs 
femiJes, not ſaying | of bis body : ] By this he hath an Eſtate- 
tail (24). | 

A _ ſciſed of Houſes held in Socage in Fee, having a Wife, 
one Son called Francis, and three Daughters, deviſed the Land 
to F. his Son after the death of his Wife, and if the three Daugh. 
ters bappen to over-live their Mother. aud Francis and his Heirs, thea 
T deviſe the Houſes to them for their lives and aftcr ther deaths T 
give them to my two Nephews }]. and W. and that they and their 
Succrſſors ſhall pay 3 |. Rent yearly to ſuch a Company in London ; 
(viz, Mcrchant-Taylors) for ever and if they fail of payment, I de- 
viſe, That the ſaid Company ſhall have the Houſes for ever (25.) 
The firſt Queſtion was, What Eltate Francis the Son had by this 
Deviſe? For if he had a Fee, then the Remainders are void. It 
ſeemed to Crook, that he hadan Eſtate tail, 27 H. 8. A Deviſe | 
to one and his Heirs male isa Tail, 22 H:6. A Gift to one and his 
Heirs, Ts have to-him and the Heirs of his body, is a Tail, 25 Aff 


. pl. 4. A Gift to one and his Heirs, Habendym to him and his 


Hits, if he hath Ifſue of his body, adjudged a Tail, 27 Aſſpl.15. 
And in this Caſe it would be a Fee in the Son, were it not for the 
Limitation of the Remainders over : But by ſuch Limitation it 
appears, the Teſtators Intention was, that it ſhould be a Tail 
in the Son; for that if it ſhould be a Fee, then the Daughters 
ſhould have it after the Sons death Ifſuelels , without any new 
Limitation; for the-Son could not die without Heir, fo long as he 
had Siſters : And for that the Remainders may be good, it fcems 
to be a Tail, quod fui: conceſſuns per Coke & totam Curiam, for 
the Reaſons aforeſaid. Coke, It is as if one had faid, he deviſes 
to his Lineal Heirs, and it they die without Heirs, then to his 
Collateral Hcirs : This isa tail. If a man hath two Sons, and 
deviſe to the younger, and if he die without Heirs, then to the 
elder Son in Fee; 1 his is a. Tail in the younger Son for —_— 

the 
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the Remainder would be a void Remainder. Minyey & contra, if 
a Deviſe be to the elder Son and his Heirs, and if he die without 
Heir, then the Remainder to the younger Son, that is a Fee in the 
elder ; which was denicd by Coke for the Reaſons aforeſaid : But 
the Court agreed, That it the Deviſe of the Remainder in this 
Caſe had bcen to a meer ſtranger, then it had been in Fee in Francis 
the Son, and {o a void Remainder, becauſe one Fee cannot be on 
another. The ſecond Queſtion was, JYbat Eftate the two Nephews 
had by this Will? It ſecmed to Crock, that they had a Fee, be- 
cauſe they and their Succeflors were to pay lo much Rent for ever, 
Oc. Pope by the words Smccefſors is intended Heirs, quod fuit con- 
ceſſum per Hought. & Coke, who (aid, That a Deviſe to a man 
and his Succeffors is a 'Fee, ©nod fait conceſſmm per Croke ; For 
Bradton faith, the Heir ſuccedit patri, Coke, that words (Paying 
ſo much for ever to the Company) givesa power to the Company 
for ever. And the Condition, That for default of payment, the 
Company ſhall have it for ever, ſhew the intent of Dcvifor, that . 
it ſhould bea Fee; And it was fo adjudged accordingly, in Hl. 
I4 Fac. B. R. As to the former Queſtion it was held per t9- 
tam Curiam, That it was a Tail, and Judgment given accord- 
ingly. 

y Leſſee on Condition, that he ſhall not Aſſign it to his Wife, 
doth deviſe it to his Son after the death of his Wife. It was re- 
ſolved, That no Eſtate was given, or did paſs to the Wife by that (Ti 26 Jem 


. : - . R. Webb. verſ, 
Deviſc for that then it would be a forfeiture ;. It would be other- tiring, Rout. © 
wiſe were it not for the forfeiture (26/. Rep. 
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CHAP. XI. 


Certain Caſes in Law touching Deviſes of Land for Life 
only. 


I. A Deniſe of Laud to one (not ſaying, How long) is an Eftate 
only for life. 

2. Power of Diſtrainiag deviſed tc one ( within other words ) ou 
non-payment of a certain Annual ſum, is only an Eftate for 
life. 

3. A Deviſe of Land td one and bis Heir (in the ſingular Num- 
ber 3) or to one and bis Children, is but an Eſtate for life. 

4. Several Inſtances of Law touching Eftates only for life. by way 
of Deviſe. | 

5. Several T(tances of Eſtates for life by Treplication deviſed. 

6. A Deviſe of Land to one thereby obliged to a preſent payment, 

| Creates a Fee fimple: But if payment be to iſſus out of the pro- 
fits of the Land deviſed, it makes only an Eſtate-tail. 

7. A Deviſe of an Eſtate for life in Reverſion. 

8. 4 Deviſe of two Eſtates for lives the one to ſome in. being, the 
ether. to others in Reverſion. 

9. A Deviſe of Lands in Eſle or Poſſe, conditioned upon au An- 
nal payment to he made by the Deviſee, during hit or ber life, 
which Deviſe is made by one in the Remainder in Fee, and not 
in Poſſeſſion, doth paſs an Eſtate ovly for life. 

IO, A Deviſe ( by general words) of all a mans Eſtate, Mort- 
gages, Kc. may paſs (a5 to the Real) no more than an Eſtate for 
Life, and not a Fee by Implication. ; 

11» The Law ever accommodates the Teftators words, whatever they 
be (as nigh as poſſible) to his intent and meaning. 


\ | man devifcth his Land to A. B. and ſay not how long, 
IF norfor what time, by this Deviſe A. B. hath an Eſtate only 
for life in the Land *. But if a man deviſe his Land to A. B. and 
his Aſſigns, without ſaying | Forever, | it hath been a Queſtion, 
Whether he hath only an Etiate for lite, as was held by ſome *3 
or a Fee-fimple, as hath been afhirmed by others ©. But if a 
man hath an Eſtate to him and his Heirs during the life of F. $. 
This is not deviſable, nor can ſuch Eſtate be deviſed (37). 
2. In the Jatter part of thelaſt Chapter it was ſaid, That it was 
an Eſtate-tail of the Rent, it onc deviſed to A. B. thatif he and 
the Puirs of his body be not paid 20 1. Rent yearjy, he and they 
ſhall diftraia, But now if the Deviſe ouly be, That 3f A. B, be 
| #109 
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#0: paid 201. yearly, he ſhall diſtrain, ec. by this Deviſe A.B. 
hath only an Eſtate for life. Likewiſe if one deviſe a Rent of 
To ]. out of his Land, to be paid quarterly, and ſay not how 
long the Rent ſhall continue : This is but an Lfiate in the Rent 
only for life 4, 

3. If one deviſe his Land to A. B. for his life, or to him (with- 
out any more words) or to him and his Heir (in the ſingular 
Number,) or to bim and his Children (he then having Children. ) 
By all theſe. and ſuch like Dceviſes, 4. B. hath only an Eſtate for 
lite in the thing deviſed. *. And if one deviſe, That A. B. ſhall 
have and occupy his Land in D. (and ſay not how long :) by this 
Deviſe 4. B. ſhall have the Land (as aforeſaid) only for life *. 
But if I deviſe that A.B. ſhall enter into my Land, (and ſay no 
more : | by this Deviſe 4. B. hath no Eliate at all, but power to 
enter into the Land only 8s. 

4. A man having a Son and a Daughter diesz Lands are de- 
viſed to the Daughter, and the Heirs Females of the body of the 
Fachcr 3 by this Deviſe the Daughter hath only an Eſtate for her 
lite; for there 1s no ſuch perſon, for (he is not Heir ®. Like- 
wiſe it one deviſe his Land in.D. unto A. B, for life, and after 
to the next right Heir ( in the ſingular Number ) and to his 
right Hcirs for ever by this Devile A. B. hath only an Eſtate for 
life i. Or it one deviſe Land to 4. B. for life, and after to the 
next Heir male of A. B. and to the Heirs males of the body of 
ſach next Heir male; by this Deviſe._ alſo 4.. B. hath but an 
Eftate only for life, But if he deviſc his Land to A. B. forhis life, 
and after to the Heirs, or to the right Heirs of 4. B. by theſe De- 
viſes 4. B. hath the Fee-ftimple of the Land. Andif itbe to him 
for life, and after to his Heirs males, then he hath an Eſtate-tail. 
But if onedeviſe Land to F. G. and M. his Wife, and after their 
. deeeaſe (or the Remainder) to their Children 3 by this Deviſe, 
whether they have or have not Children at the tinie, F. G. and AM, 
his Wife have Eftatcs only for their lives *. 

. If one deviſe his Land to A- B. in Fee, after the death of C. 


D. (being his Son and Heir apparent) by this Deviſz C. D. hath . 


an Eſtate for life by Implication 3 and till the Devile take effec, 
the Law. gives it to him by deſcent. The Law is the ſame where 
one doth deviſe his Land to A. B. after the death of his Wife z by 
this Deviſe the Wife hath an Eſtate for life by Implication. But 
if a Termor of Land deviſc, That his two Daughters ſhall have 
the protits of it after the death of his Wife, and make his Wife 
Exccutrix.z by this the Wife ſhall take only as Executrix, and no 
Eftate by Implication—AZore Cafe 871. 1028. Yet if a man de- 
viſe in this manner: I give my Goods to my Wife, and that after 
her deceale,my Son and Heir ſhall have the Houſe where the Ggods: 


alc, 


_ 


M_ 


A 
(4; Co. ſup. Lit, 
147» 5. 55. 
Brownl.2. parts 
7 4z 73" 


(e)Fitz".Dev.16, 
Ci. 6. IG, Perk. 
S Q. 577- 

(f ) Paſch. 9 ]:<. 


nNEP14NS Caje. 


(eg) Dyer 3 42. 


(h 


J Ci, ſup, Lite 
« 4+ 


(i) Co. I. 66, 


C«) Co. 6.16. 
Gold b. 138. 
P'0#s. 47. 134» 
Plow. 33. 


342 


Of Legacies and Deviſes. PART Ilt- 


(1 Bro. Deviſe 
45. J2 L'& Bos 
107. 15 H. 7. 13. 
New Terms of [ wv 
tit. Dc vii -ÞP ow. 
155. 414-521» 


(m) Co.6. 16. 
5 2Us Bru Eftat. 


26 


(n) Dyer 371. 


(>) Hill.42 Eliz. 
in B. R. Cv. E. 
part. 16, 17+ 
W714" Caſes 


(p) Mic. 23 Eliz. 
Dyer. 371. 


' are: It is held, That by this Deviſe the Wife hath an Eſtate for | 


life in the Houſe by Implication. Bat it a man deviſe his Land 
to A. B. after the death of F. G. (a ſiranger to the Deviſor) it 
ſeems that by this Devife F. G. hath ro Eſtate at all by Impli- 
cation, and that this doth but ſet torth the time when the Eſtage 
of A. *, ſhall begin, and that the intent of the Teſtator is, That 
his Heir ſhall have it until that time '. The reaſon of the 
difference is , becauſe a man is bound to provide for his own, 
not ſo for a Stranger 5 and (o the Law preſumes what Nature 
doth teach. 

6. If one deviſe his Land in this manner 3 viz. I give my Land 
?n D.to 4. B. to the intcnt that with the profits thereof he ſhall 
bring up my Child, or my Children ; or to the intent that with 
the profits thercof he ſhall pay to F. AM. 10 þ. or tothe intent that 
eut of the profits thereof, he ſhall pay yearly 10 }. By theſe De- 
viſcs A. B. hath only an Eſtate for lite, albeit the Payments to be 
made be greater than the Rents of the Land. Otherwile, it is 
in cafe the ſum of money is to be paid preſently, and not appoint- 
ed to be paid out of the profits of the Land : In which Caſe, A.5. 
ſhould have a Fee-fimple in the Land ». 

7. If the Father of 4. be Tenant for life of Land, the Re- 
mainder to A. in Fee, And A. d:viſe the Land to his Wife, 
rendring for her natural lite 5 }. to the right Heir of the Father of 
A. by this Deviſe the Wife of 4. hath an Etiate for life after the 
the death of his Father. * 

$. Land was deviſed to Husband and Wife, and after their de. 
ceale to their Children , they then having Iflue a Son and a 
Daughter. In this Caſe, the Husband and Wife have but an 
Eftate for Term of their livcs, the Remainder to their Children 
for life, and no Eſtate tailz for the intent of the Teſtator here 
ſhall be conſirued according to the Rules of the Common Law ; 
and by the Common Law the Husband and Wite have but an 
Eftate for their lives, with a Remiaindcr to their Children for 
their lives *. 

9. The Sonſciſed of a Remainder in Fee, after the death of his 
Father, who was Tevant for life, deviſed the ſame by theſe words; 
viz. I deviſe to D. my Wite the Lands which TT have, or tay have 
in Reverſijon, after the death of my Father. paying therefore year- 
ly during her life, to the right Heirs of my Father 4o g. and died, 
his Father living: It was the opinion of the Court , That no 
Eſtate paſlcd by this Deviſe, but for Term of the life of the Wife, 
and that ſhe ſhould not pay the 40s. until the Reverſion did fall 
after the death of the Father ?. 

10. A. leiſed of divers Lands in A. B. and {. the Lands in 


C. beingin him by Mortgage forfeited, deviſed the Lands in = 
an 
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avd B. to ſeveral perſons, and then adds this Clauſc in his Will; 
All the reft of the Goods, Chattels, Leaſes, Eftates, Mortgages, 
whereof he was poſſeſſed, he deviſed to his Wife, after his Debts 
and Legacies paid z made his Wife Executrix and dicd. The Wife 
entercd into the inortgaged Lands, and deviſed it to the Defen- 
dant and his Heirs, and died. The Queſtion was, Whether the 
Fee paſſid to the Wife by this Deviſe, by the name of all his Eſtate, 
Mortgages, &c, It was the opinion of the whole Court, That an 
ERate for life only pafſed unto her, and not a Fee by Implication 
ot the general words in the Will 4, 

11. Note, That there is a difference, when one deviſeth his 
Term for life, the Remainder over, and when a man deviſcth 
the Land, or his Leaſe or Farm, or the Occupation, or Uſe, or 
profits of his Land : For in a Will che intent agd meaning of che 
Dcviſor is to be obſerved; and the Law makes conſtruction of 
the words to an{wer and ſatisfie his intent, and puts them into 
ſuch order, that his Will ſhall take effect. And when a man de- 
viſcth his Leaſe to one for life, it is as much as to ſay, He ſhall 
have fo many years in it as he ſhall livez and that it he dieth 
within the Term, that another ſhall have ic for the retidue of the 
years: Andalthough at the beginning it is uncertain how many 
years he ſhall Iivez yet when he dieth, it is certain how many 
years he hath lived, and how many years the other ſhall have 3 and 
fo by a ſubſcquent At all is made certain *. 

A man made his Will in this manner ; [ Item, I give my Man- 
nor of Dale. tomy fecond Son. Item, I give my Mannor of Sale 
to my ſaid Son and his Heirs: ] what Eſtate he had in the Mannor 
of Dale was the. Queſtion. It was held by Dyer , Weſton and 
Welch, That in the firſt he had but an Eſtate for lite; for that itis. 
as much as to fay, as if he would give his Mannor of Dale to him 
for his life; for that as much is included therein, without ſaying, 
[His Heirs. ] And that | rem | ſecs a new Gift to a greater. de- 
grce in the lecond place 'to- makes amends for the other. Brows 
e contra, and that the | Irem| is a Conjun&ion Copulative, and 
that the word | Heirs | expreiſed in the latter Clauſe, extends to 
both the Mannors. But if the word | Heirs ] were put in. the 
Gift of the formcr Lands, it would be othexwite. Dyer, it in the 
fixſt place or clauſe there were not any. perſon named, but-that the 
words were, | Item, I give the Mannor of D. Trem, I give the 


mannor of $. to F, K. and his Hcirs, ] there and in that Caſe it 


would rcfer to both the Mannors.. 

WC. by his Will deviſed'a Meffuage in chele words, viz. 7 
give to A. L. my.Coufin the: Fee: imple of my Houſe 3- and after ber de- 
ceaſe to W. ber Son. The Judges held, That 4: L. had an Eftate for 
like,and hex Son a Fee- imple in kemainder. And fo it was adjudged. 


—J 


(q) Trito-1) Cir, 
in B.R. 5 1/kn- 
ſons & Merr ,- 
lana*; Caje.Cre-1. 
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(r) Co.S, part. 
65. in Marming's 
Ca.e. 

Patih. 5 Eliz. * 
Myu.Rep- nu-153, 


P.ſh r9 Fiz. 

B ther & Ravments. 
Caſe, Anderl, 
Cale 251, 
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R. D. ſciſed in Fee of a Houle, and poſlels'd of Goods, made 
his Will in theſe words, viz. The rift of my Goods, [.auds, and 
Moveables whatſoever, after my Debts, Legacies, and Funerals paid, 
to my three Children, L. T. and M. equally to be divided amongſt them. 
And it was adjudged, That they have an Eſtate only for lite in the 
Houſe, and are Tenants in Common, not Joynt-tenants. 

If a Deviſe be made to « Daughter for lite, and if ſhe marry 
and have Iſſue, that her Heir ſhall have in Tail; by this Deviſe 
ſhe ſhall take but for lite F, | 

It 4. B. deviſe, that C. D. after the death of E. F. ſhall have his 
Land to him and his Heirs and after in the ſame Will deviſe it to 
E. F. for life ; This will be a Deviſe to the faid E. F. for his life, 
the Remainder to C. D. *. | 

If one deviſe his Land to A. B, for his life, and after to the 
nextright Hcir.of A. B, (in the ſingular number) and to his right 
_ tor ever 3 by this Deviſe A. B. hath an Eſtate only tor 

ite ®, 

A. the Father being Tenant of Land for life, the Remainder 
to B. his Sonin Fee: B. deviſes this Land to C. his Wife, ren- 
dring for her natural lite 5 /. to the right Heir of A. . the Father ; 
by this deviſe C. the Wite ſhall have an Eftate for lite after the 
Death of A. the Father *. | 

If one deviſe Lands to F. 6G. and M. his Wife, and after their 
deccaſe, to their Children : Or to F. G. and M. his Wife, the Re- 
mainder'to their Children : In this Caſe, and by this Deviſe, whe- 
ther they have or have not children at the time ; F. G. and AM. his 
Wife have Eſtates only for their lives *. 

One had three Sons A. B. and C. and three Tenements D. FE. 
and F. and deviſed D. to A. and E. to B. and F. to C. but named 
no Eflate 3 by this Deviſe they ſhall have but tor their lives 
only + YSAP ; 's þ '- ; 

A Deviſe of Land is made in this manner 3 viz. Item, 7 give 
my Land in A. to B. for life, the Remainder to C. and D. bis Wife, 
and their Cbildren : Or to C+ and De. bis Wife, and their Men-chil- 
dren: Or to C. and D. bis Wife, and their Tſſues. By theſe and 
the like Deviſes, if the Husband and Wite . have no Children at 
the time of the Deviſe , an Eſtatc-tail is created: And. it they 
have Children at the time, then by ſuch Deviſe, is made only an 
Eltate for all their lives only in Joynt-tenancy. And if Land be 
- deviſed to FE. for life, the Remainder to F. and the Heirs of his 
body, the Remainder to G. and H. his Wife, and after to their 
Children; by this Deviſe G. and H. his Wife have Eſtates for cheir 
lives joyntly, And albeit they have no Children at the time, yet. 


94 "1 every Child they ſhall after have, may take by way of Remain- 


der *, 
A 
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A Devilſe of Land upon payment of a ſum of money in groſs, 
creates a Fee-fimple 3 Otherwiſe, it it be upon payment only of an 
Annual Rent, or bearing a yearly charge with the protits of ſuch 
Land, or to pay ſo much to one, and ſo much to another, ovt 
of the proceed or profits thereof z for this is but an Eſtate Ss. 
for life *. — 

A Deviſe of Land to one, and if he dic having no Son, ec. this 
an Entail: But a Remainder in this manner 3 viz. to another for 
life, and if he dic without Iſſue, having no Son; this 1s but Eſtate 
for lite *. (b* Mors Gate 

If one deviſe that his Wife ſhall have the uſe and keeping of *** 
his.Son, and of the Lands deviſed to him during her lite, paying 
for his maintenance, &c. By this Deviſc ſhe (ball have an Eſtate 
for her life ©. (c) Cro-t. 2£g. 

If one give Land to his eldeſt Son in Tail, and if he dic with- 
out Ifſye of his body, that then all the Right, Uſe and Poſſeſſion 
which the eldeſt Son hath in the Land to him deviſed, ſhall de- 
ſcend and come to his two youngcli Sons, and their Afﬀignsz by | 
this Deviſe the two youngelt Sons ſhall have only an Ettate tor © F- *-2-150 
life, not a Fee-ſimple *. Set. 556. 

A. deviſed his Land to B. his Son, and to the eldeſt Iſſue male 
de Corpore ſuo exeunt 3 and for default of ſuch Ifſue, the Remain- 
der over, ec. In this Caſe it was held no Tail in B. but an Eſtate ,,.,.,..-._. 
for life only *. | | Ls 

One deviſed to A. and ÞB. on this Condition, That if he (cl it to 
any but to D. his Son, then he to enter as of his Gift, Item, All 
the Houſes T have given to my Son, is to this purpoſe, that they ſhall 
bear part and part like, going out of all the Houſes and Lands to- 
wards the payment of my Wife's 401. per annum. And which of my 
Sons ſhall refuſe to bear their parts, ſhall enjoy no part of my Bequeſt. 
It was held, That by this 4. B. had only an Eſtate tor life, and 
no Fee-limple *. Bur if it were paying ſuch a ſum in groſs, it 
might be a Fee-limple. 

A. deviſed to #. the Fee-fimple of his Houſe, and aftcr the 
deceaſe of B. to I. his Son : It was held, That B. had only an 
Eſfiate for life, and JF. the Fee-ſimple in Remainder 8. (g/) Anderſ.e 42, 

It one deviſe his Land to his Children {without more words) .. ,. 
this is but a Devitfe for their lives *. pitt. 5: 

A Devile of the profits of a Term for life, the Remainder, 
over, is good 3 but no Entail can be made of a Term ('), (Gi) 6c Ca 

A Deviſe to A. B. of Lands, to his Iſſue male de Corpore ſow 
exeunt, is but an Eſtatetor lite, the Remainder to his Son tor lite. 
and no Inhcritance at all *. WG > 46: 

A Deviſe of Land to one paying Ten pound (without more 
words) is a Fce-limple, though the Land be worth One thouland 

Yy '_ _ pounl, 
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(1) A4ju4z. Hitt. pound, Yet a Deviſe of Land to one for his life paying Ten 
36. Fit C3",y Pound, is but an Eſtate only for his lite !, | 
H. 8. Teſtam, One having two Sons, and two Houles, deviſeth one of the 
15 Co.9n Lit:.9- Fouſes to one of his Sons, the other to the other; and if either 
of them dic without Iſſue, the Survivor to have that part : By 
{n)Balfr.2.:03- this Deviſe they ſhall have an Eftate only for life, and not a Fee ®, 
A Deviſe of Land to A. B. ( without more words ) or to 
him and his Heir (in the fingular Number) or to him and 
his Children (he then having Children: ) Or to him and his 
Succeſſors (in a private, not Politick capacity :) By theſe and the 
(a) Fitz. Der-15. like Deviſes, 4. B. hath only an Eſtate for life. * Otherwiſe if 
S:@. 5759, the Deviſor had only a Tcrm of years, and ſay not for what time 
he doth deviſe itz in that Caſe it ſeerns, the whole Term will 
paſs by ſuch Deviſes aforeſaid, unleſs the Teſtators intent ap» 
pear to the contrary. | 
i \ A Deviſe of Land to one and his Afſigns (without other words) 
"9+ 1 but an Eſtate for life ©» but to him and his Aſſigns for ever is 


(o)Co.on L 
29. Bulſtr. 2. 
x50. a Fee-fimple ?. 
(p) Ibid. If one deviſe, That 4. B. ſhall have and occupy his Land in 
(a) Paſch. g Jac. D- ( without ſaying how long) he ſhall have it for his life 4%. But 
Newman's Caje. 5f in his Will he faith, That he fhall enter in bis Land only, he 
(r) Dycr 34z2 hath no Eſtate at all *- 
One having a Son and Daughter dies, Lands are deviſed to 

to the Daughter, and the Heirs females of the body of the Fa- 

(1) Coon Hit-24- ther : By this Deviſe, the Daughter hath only an Eſtate for her 


Anderſ. r- 161. _, 
179, 158. 306. life *. 
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Im——_— 


CHavy. XII. 


Certain Caſes in the Law touching Deviſes of Leaſes, or 
for a Term of years. 


I. In what Caſe the word [Shall] 3s takes for | Should]] in De- 
viſe of a Term. | 

2. A Deviſe of Lands for 99 years, may be only for no more 
of that Term, then the Iſſue male of the Deviſee ſhall con> 
tinue. 

3. The Deviſe of a Term ts one and his Heirs, ſhall go to the De- 
viſees Executors or Adminiſtrators, and not to his Heirs. 

4+ Chantel-Leaſes and Leaſes for years, paſs not by a Deviſe of alt 
his Laxds and Tenements. 

5. By a Leaſe for years deviſed for life, doth paſs the whole Term, 

yet is it 2108 an Eſtate for life. 

6. The whole intereſt of a Leſſiein bis Leaſe lands, doth paſs by 8 
Deviſe of his Leaſe, Term, Farm, Profits, Tenure, or Occupa- 
tion thereof, as well as by any other words. 

7. The reſidue of a Term. is as the Term it ſelf. 

8. A man may deviſe ſuch an Eſtate by Will , which he cannot 
make by At executed: Or be may Create an intereſt by his 
_ which by G rant or Conveyance in his life-time be could ot 


9+ That may bethe Deviſe of a Leaſe for years in Law, which doth 
#ot ſeem to appear ſuch in Fad. 

10. The whole Term,thongh not named, ſhall paſs by a Deviſe, where 
#0 other can can paſs by Implication. 


I. FF one devile his Land unto his Executors until his Son ſhall 

come unto the age of 21 years, the profits to be imploy- 
ed towards the performance of his Will; and when he ſhall come 
to that age, that then his Son and his Heirs (hall have it. By 
this Deviſe the Executors ſhall have it until he be of 21 years of 
age and if hedie before that time, the Executors ſhall alſo have 
it until the time he fboxld have been 21 years of age, if he had 
lived fo long 3 and the word | Shall] in this caſe is taken for 
[ Should.]J * Likewiſe if one deviſe his Land to his Executors 
tor the payment of his Debts, and until his Debts be paid : By 
this Deviſe the Executors have but a Chattel, and uncertain in- 
tereſt, and they and their Exccutors ſhall hold it until the Debts 
be paid, and no longer *, 


(a) C23 22% 
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*c* Co. 16, in 
Lecnard Lovets 
Cale, 87. 45. 


(4) Co. I0. 6. 
I ampet's Cle. 
Perk. 558. 556- 


re ) Br99. Abr. 
Tir. Duic,nu4T. 


(1) Paſch.14 Jac. 
B. R. Gofee verl. 
Haywood. Rol. 
Rep. 


(2) AnderCſ. 2.17. 


(3) Cr9-3. 292. 


(t) Co.4. 66% 7. 
23 Plow, 420, 


(ep) Brownl.Pe . 
I. port Gh. 4je 3X 
2+ Polt- 308: 5299» 


2. If one deviſe his Land to A. B. and the Heirs males of his 
body for. the Term of 99 years it ſeems that by this Deviſe 
A. B. hath but a Leaſe for ſo many years, it the Heirs Males of 
his body (hall fo long continue, and that for want of Ifſue male 
the Term of years ſhall expire. And in this Caſe the Executor 
or Adminiſtrator, not the Heirs males of .4. B. ſhall have jt after 
his death ©. t 

3. It one poſſeſſed of a Texm of years, deviſe the ſame to 
another and his Heirs, or his Heirs male; By this Deviſe the Ex- 
ecutors or Adminiſtrators , not the Heirs of the Legatee ſhall 
have it 4. So that if a Leſſee for years of Land deviſe all his 
intereſt therein to his Wite, it ſhe live ſo long, and after her death, 
it any part of the Term be to come, deviſe the ſame to 5#. B. 
his Son, and to the Heirs of his body : In this Caſe, and by this De- 
viſe the Executors or Admuniltrators of A. B. and not his Heirs 
ſhall have it. | | 

4. If a man deviſe all his Lands and Tenements in D. yet 
Leaſes for years do not paſs by theſe words; for by Lands and 
Tencments is intended Frank-tenements or Free hold, and not 
Chattels *. But if a man poſſeſſed of a Term, deviſe his Land 
to another, that ſhall be for all the Term abſolutely; and fo it 
ſhall be of a Grant of the Land, or of a Rent out of the Land, 
10 E. 4.18. 27 H.8. 21 H. 6. 12 E. 3. 11 Af. A man Leaſes 
for' years or for life, rendring Rent, that (hall go to his Heir. 
So 38 E. 3. But rendring Rent to himſelf, the Heir ſhall have no- 
thing, Paſch. 27 Eliz. Conſtable's Cale, there reſolved , a Leflee 
for twenty years, having leaſed for ten years, tendring Rent to 
him, adjudged, That his Executor ſhall have the Rent, for that 
he repreſents the Teſtators perſon (x). But if one hath a Term 
of years in Land, and by his Will deviſe this Land to another 
and his Heirs: This is a good Devile of this Land for the time 
of 'the Leaſe (2). For it a man deviſe all his Lands and Tene- 
ments, where he hath ſome in Fee, and ſome for years, though 
this be good only for the Lands in Fee, and not for thoſe he hath 
only for years; yet if he had no Land there but for years, they 
ſhall paſs by that Deviſe (3). 

5- If one hatha Leaſe tor years of Land, and deviſe it to 4* 
B. for life : By this Deviſe the whole Term is deviſed, and 4. B* 
ſhall have the whole Term if he live ſo long, and yet A. F. ſhal 
not have an Eſtate for life by this Deviſe. So likewiſe the Law 
ſeems to be the ſame upon a Grant by Deed made in that manner f. 
And-if a man poſſeſſed of a Term of years of Land, deviſe his 
Term or his Leaſe, or the Land it (elf by a Deviſe, in cicther of 
theſe words, the whole Term doth paſs #9 A Termof years is 
deviſcd to the Church-wardens of the Church of D. and to their 

Succeſlors ; 
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Succeſſors : This is not good ;, but for Goods fo deviled, the Law 
is otherwiſe ®. A man who hath a Term, deviſeth the Land to 
one and his Heirs z the Deviſee dieth, and hath Executors 3 his 
Heirs ſhall have the Land, and not his Executors ; The Law is 
otherwiſe, if the entire Term were ſo deviſed #, 

6. If a Lecflee deviſe his Leaſe, or his Term, 6r his Farm, 
or his Profits, Tenure or Occupation thereof z by either of theſe 
Deviſes, his whole Leaſe and all his intereſt in the Land 1s be- 
queathed as well as by any other form of words *.” But if a man 
deviſe his Land only tor {o many years as his Executor ſhall name, 
it ſeems this Deviſe is not good ' : Yet if it be for ſo many years 
as A.B. ſhall name, and he name a certain number of years in the 
Teſtators life-time : This is a good Deviſe. But if one doth de- 
viſe, That his Wife. ſhall take the profits of his. Land, until. the 
full age of his Son, for his Education and bringing up : This is 
no intereſt, but a truſt and. confidence in the Wife, which is de- 
termined by her death, and cannot be transferred over to her ſe- 
cond Husband (1), | | 

. 7. A man poſſeſſed of a Term of years, may deviſe all the 
reſidue of that Term of years that ſhall be to come at the time 
of his - death. And it a Teſiator having only a Term of years 
in certain Lands , doth deviſe the (aid Land to 4. B. and doth 
not ſay for what time, it ſeems that by this Deviſe the whole 
Term is deviſed, unlc(s the Tcliators intent doth appear to be 
otherwiſe. | EO 

8. A man poſſeſſed of a Term for {Oo years, by his Will de- 
viſeth, the ſame to F. S. after the death of his Wife , and that the 
Wife ſhould enjoy it during her life 3 and that F. $. ſhould neither 
deviſe it nor fell it, but leave it to deſcend to his Son and in the 
mean time my Will is, That my Wife ſhall have the uſe there- 
of during her life, yielding 10 1. yearly to F. $S. during her life 
at two Feaſts, and made his Wite Exccutrix, and died. The Wife 
entered, and paid the 10 }. yearly according to the Will. In this 
Caſe three Points are rcfolved: 1. That F. $8. doth not take by 
way of Remainder, but by way of Exccutory Deviſe : And a man 
may. deviſe fuck an Eſtate by his Will, which he cannot make by 
Ac exccuted. And that the Caſe is no more but this, That after 
the death. of F. $. the Wife ſhould have the reſidue of the Term, 
2, The Devile is good, being but a.Chattel, which may veft and 
develt at the pleaſure of the Deviſor. 3. That there is no diffe- 
xence when one deviſeth his Term,the Remainder over 3 and when 
a man deviſeth his Land, or his Leaſe, or the uſe or occupation, or 
the profits of his Land z that a man by his Will may create an in- 
tereſt, which by Grant or Conveyance he cannat create in his lifes 
timc ®, | 
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- 9. A. deviſed his Lands to his Daughter and her Heirs, when 


' ſhe came to the age of 18 years, and that the Wife ſhould take 
the prefits of the Land to her uſe, without any accompt<to be 


made, until the Daughter come to 18 years, and made his Wife 
his Executrix, and died 3 provided the Wife ſhould pay the old 
Rents, and find the Daughter at School : The Wife enters, proves 
the Will, takes Husband, and dies : It was found, that all the 
Conditions were performed, and that the Daughter was within 
the age. of 1$ ycars. It was reſolved in this Caſe, That it was 
a Term for years in the Wife, and a good Leaſe ® : Whereby itap- 
pears, That a Deviſe to a Daughter and her Heirs, when ſhe attain 
to the age of 18 years, the Wite in the mean time to take the pro- 
fits, is a Term for years in the Wife. | 

10. A man was Leſſee for 40 years of a Houſe, and by his 
Will gave the Houſe to F. S. without limiting any Eſtate that 
he ſhould have in it. It was the opinion of the Court, That 
he ſhould have the whole 3 for no other Eſtate in the Houſe, ei- 
ther for Life, or at Will, (hall paſs by Implication, or for one 
year or years, and therefore the whole ſhall paſs to the De- 
viſee *. | | 

A man pofſeſſed of a Term of years, deviſed the fame in theſe 
words 3 viz. | The refidne of my Goodsymoveable and immoveable I give 
to my Sox John, whom I make my Execntor, and #0 him 1 give my 
whole years that T have in my Farm of M. and if be die, Tgiveitto 
my Daughters. | Fobn the Execator and Deviſce proveth the Will, 
claiming the Leaſe according to the Will, and dieth Inteſtate : 
His Adminiſtrator for good Conlideration {clleth che Leaſe that 
remains ; Whence the Doubt or Queſtion was, Whether the 


Daughters or the Aſſignee ſhould have the Leaſe ? The Caſe was 


referred to the two Chief Juſtices, and Juſtice Walmeſicy, who all 
agreed, That the Aſſignee ſhouldenjoy the Leaſe,and notthe Dangh- 
ters. Q. Whether a Deviſe to them in ſuch manner be void ? 

If one having a Leaſe for years, deviſe the ſame to 4. B. for 
life 3 By this the whole Term is deviſed to him, and A. B. ſhall 
not have an Eſtate for life by this Deviſe, but he ſhall have and 
enjoy the whole Term if helive ſo long ?. Likewiſe, if a man 
poſſeſſed of a Term of years of Land, deviſe his Term or his 
Leaſe, or the Land it ſelf: By cither of theſe words or expreſſi- 
ons, the whole Leaſe or Term will paſs *, 

A. the Grand-father being poflcſſed of a Term of 22 years to 
come, deviſed the Land to C- his Grand-ſon for 21 years, and 
made him his Executor and dicd, the Grand-ſon being within 
che age of 21 years, B. his Father cnters into the Land, and 
makes a Leaſe thereof for ſeven years by Indenture, until C. the 


Grand-ſon come to full age, whom he makes his Executor _ 
| an 
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and dies; C. the Grand-ſon enters by force of the Deviſe made 
by 4. his Grand-father. In this Caſe it was held, that C. the 
Grand-ſon had avoided the Leaſe made by B. his Father *. 

tf a Teſtator faith in his Will, I have made a Leaſe to A. B. for 
22 years, yielding but 201, Rent: This is a good Leaſe for One 
and twenty years, though in the preter tenſe. *. 

If one deviſe his Term of years to his Son, and after ſay, That 
his Wife ſhall have it during his Sons minority : Theſe are good 
"44% and may ftand together, and the lali ſhall be taken to go 

rlt ©, 

If one having Land for years, deviſe the Land to A. B. By this 
the whole Term is deviſed (1). Conformable whereunto i«th ut 
Caſe, where a Leſſce for years of a Houſe gave it by Will to 4, 
B. but limited no Eſtate : And it was held, That by this Deviſe 
the whole Eſtate did pals *. 

A Deviſe was of Land to one for 21 years, and if he die with- 
in the Term, that another ſhall have the like Term, is good, But 
otherwiſe it is, if he that deviſeth hath only a Term of years in 
the Land. Sed D. ", 

A Devife to one and the Heirs of his body for 5Go years, is 
but a Term *. 

If Land be deviſed to one for years, and if he die within the 
Term, that another ſhall have the refidue of the Term, or of the 
years: No 4a& of the firſt can prejudice him in the Remainder ?, 

One poſſeſt of a Leaſe for years, deviſed the fame to his eldeſt 


(r)Brownt.2.308 


(f) More, Caſe 
IOTe 


(et Plow. 54r. 


(r) Anderſ. 2.12, 


(v) Dyer 307 


w_/ More, Caſe 
420. 


(x)Co.10.Leonard: : 
Lops Caſe, 


(y) More. Caſe. . 
40Z« 


Son, and the Heirs of his body; and in caſc he dicd without Iſſue, 
then to the youngeſt Son, and the Heirs of his body : And for . 


want of ſuch Ifſue, that the Term ſhould remain to his Daugh- 


ters : And hedied, having only two Daughters, and afterwards + 


another Daughter was born, And it was held, That all the three 
Daughters ſhould have the Term, although the youngeſt Daugh- 
ter was not born at the time when the Deviſe was made, nor at 
the time of the Deviſors death *. 

A Term of years was deviſed to A. and B. till they had levi- 


( z) More,: Cafe 
342. 


cd 1001. and after to their own uſe: And it was held , That + 


they ſhould take as Legatees, and not as Executors *, 

Leffce of Lands for 21 years, deviſed the benefit of his Leaſe to 
M. his Wite for ſeven years after his death,and that his Son Thomas 
ſhould (if he return'd home.) have (after the Expiration of the 
ſeven years) the benefit thereof for the refidue of the Term : And in 
caſe he did not return home, that then his Son WFiliamſhould have 
it until his Son Thomas came home : And deviſing to his Wife all 
tis Gobds, makes her his Executrix, and dies. JYiliiam during 


the ſeven years makes his Wife his Execntrix. The ſeven years. 
expired, Thomas did not return home, M. the Deviſors Widow 
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marricd again: And it was held, That M. thould have the Term; 
For though a poſlihility, yet ſuch a one as might have veſted in 
the Teftator *. | 

A Term of years of Land deviſed by a man to his Wife, to the 
intent that ſhe may, with:the profits thereof, breed up his Chil- 
dren : This no Legacy to them, and:therefore cannot ſue for it in 
the Eccleſiaſtical Court , but muſt ſue in a Court of Equity <. 

If a Term of years in. Land be deviſed to one, and the Exe- 
cutorſhip appointed to another,and the Executor having Aﬀets ſuf- 
fcicnt beſides to pay the Teſtators Debts, doth notwithſtanding 
fel] this Tcrm of years: In this Caſe, albeit the Executors fale 
be good in Law, and the Deviſce of that Term without remedy 
of recovering the Leaſe, yet he may ſue (ſuch Exccutor for it ,ir 
Chancery, and recover the value thereot in damages 2. 

Lands arc deviſed by a man to his ſecond Son for the Term of 
20 years, for the payment of his Debts, but it he hapned to die 
within the ſaid Term of 20 years, that then his third fon ſhould 
have the reſidue of ſuch Ferm as ſhould be then to come of the 
20 years. The cldeſt Son dicth without Iſſue, the Lands deſcend 
co the ſecond Son, who dicth within the 20 years, leaving Iflue : 
In this Caſe, it was the Opinion of the Court, That the Lands 
ſhould go not to the Nephew, but to the Uncle: For though the 
Term was extin@ in the ſecond Son, yet it wasa new Devile to 
the Third ©. . E-. 

A. deviſcd Lands to B. his Wife for her life 3 and if ſhe live un- 
til his Son come-to the age: of 24 ycars, that then he ſhall have 
the Lands: And if he dies before he come to that age, that then 
C. D. ſhall have it till his Son come to that age, and died: And 
then C. D, dicd before B. the Wife « After ſhe allo died before the 
Son came to the age; of 24 years : And it was held, That the Exe- 
cutors ſhould not have the Lands till the. Son caine to age F. 

In the Caſe of Roſe againſt Bartlct, all the Juſtices Cabſexte 
Richardſon) agreed, That if one deviieth his Land which hc hath 
by Leaſe, to his Executor for lite, the Remainder ovcr, that there 
ought tobe a ſpecial Aﬀent thereto by the Executor, as toa Lc- 
gacy: Otherwiſe it is not executed. by 

One. made a Leaſe for lite, atcer leaſed. the ſame to A. for 99 
years, if he ſo long lived, to commence after the deceale of the 
Leffec for life, And if 4. died during the ſaid Tcrm of 99 years, 
or the Leaſe otherwiſe determined, and after :the death of the ' 
Leſſee for life, then the Leffor granted for him and his Heirs, 
that the Land ſhould remain to the Executors of A. for 29 years. 
Leſſee for life dies. A. leaſed for 20 years rendring Rent, and 
dies inteſtate. B. takes his Adminiſtration, and brings Action 
of Dcbt for the Rent, It was adjudged, That it dothn o t lie: 

For ' 
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For it ſeem'd to Gaudy and Telverton, That the Contingentof 29 
years was never veſted in 4. But if 4. had made Exccutors, 
he might take by way of Purchaſe, (Executors being, in name of 
Purchaſe , as in Cranmer's Cale, 14 Eliz. Dyer.) But if it had 
been limited to the Executors for payment of the Debts of 4. 
or the like, then by the intent apparent there would be an inte- 
reſtin 4. and in the Executor for the uſe of A. as Popham and 
| Fenner agrecd in point of Law as to an Action of Debt. 

A man made his Will in this manner 3 viz. | Thave made 2 Leaſe 
for 21 years to J. S. paying but 20 S. Rent. | And it was held, That 
it was a good Leaſe by the Will. For that word [ I have] ſhall be 
taken in the preſent Tenſe, as is the word | Dedi| in a Decd of 
Feoftlment. | 

A man ſeiſed of a mannor, part in Demeſnes, and part ia Leaſe 
upon Rent, Suit and Service : Deviſed by his Teſtament to his 
Wife, during her life, all his Lands in Demeſns, and alſo by the 
ſame Teſtament did Deviſe to her all his Services and high Rents 
for 15 years3 and further by the ſame Teſtament did deviſe all 
his Mannor to another aftcr the death of his Wife. And it was 
agreed by all the Juſtices, That the laſt Deviſe took not cffe& for 
any part of the Mannor till after the dcath of the Wife 3 and that 
the Heir aftcr the Expiration of 15 years, and during the Wives 
life ſhall have the Services and Chict-Rents. | 

If- a man pefſefſed of a Leaſe for years of Land , deviſe the 
fame to one for life, the Remainder co another z although the 
firſt Deviſce hath the whole Eftate or Term in him, and no Re- 
mainder can depend thereon at Common Law, yet itis a good 
Devile to the ſecond Deviſec by way of an Exccutory Devile. 

If certain Lands be deviſed to one, he cannot take them with- 
out the delivery of the Executor. Or if a man be poſſe(s'd of a 
Leaſe for years of Land, and devile the ſame to another, the De- 
viſee cannot have it, or enter upon it without the Executors or 
Adminiſtrators conſent, 

Lcſſcefor 99 years,by his Will deviſed his Leaſe in theſe words; 
viz. I deviſe my Leaſe to my Wite during her life 3 and after her 
death I Will, That it go to her Children unpreferred, and made 
his Wife his Executrix and died. The Wite entered, and mar- 
ried with F. $S. and attcrwards for 240. Dcbt recovered againſt 
the ſaid F. $. and upon a Fieri Facias the Term was fold by 
the Sheriff, Afterwards the Judgment was reverſed by Error, 
Et quod omnia que amiſit ratione Fudicii Reſtituantur. The Wife 
Executrix died : In this Cale it was reſolved: 1. That the Exe- 
cutory Deviſe of the Leaſe after the death of the Wife, to the 
Daughter not preferred, was good. 2. That the ſale made by 
the Sheriff upon the Ficrz Faczas, did not deſtroy the Exceutory 
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| LJediington”: Caje, 


Deviſe, although the perſon to whom it was inadc, was uncertain 
during the life of the Wife. 3. That the ſale made by the She- 
riff ſtood good, although the Judgment was reverſed, and that 
the Plaintiff ſhould be reſtored to the value of the Term, but not 
to the Term it ſelf; and the Vendee had an abſolute property in 
the Term, during the life of the Wife, and the value of che Term 
ſhould go to the Daughter not preferred, after the death of the 
Wiſe (1). | : 


CHAP. XII.L. 


| Law Caſes touching Deviſes of Reverſions or Remain- 


ders, 


I. What Deviſe of a Reverfion is good, and what Remainder may 
be deviſed. 

2. -_ the Limitation, ſo the Deviſe of a Remainder after a Fee, is 
void. 

3. In ory Caſe the Deviſe of a Remainder of a Chattel-real, may 
be void. 

4+ The Deviſe of 8 void Limitation, is a void Deviſe. 

5- 4 Deviſe in Remainder of Goads, is vid, 

6. In what Caſe the Deviſe of a Remainder over in Fee, afier Leaſe 
for life made by Executors, is void. 

7. The difference between a Remainder entail'd by Deviſe, and 
entail'd by Deed, | 
e. A Remainder deviſed to a Church, accrews to the Parſon of 

that Church. 

9. A Refuſal in one to take by a Deviſe, ſhall not prejudice another 
3n Reverfion or Remainder. 

10. How the Deviſors Dangbters Iſſue ( without naming her) ſhall 
have the deviſed Remainder before the /fſue of his Sons. 

11. A Termer of 100 years to come , deviſeth it to. one for Life, 
the Remainder over, it is a void Remainder. 

12. A Deviſeof a Remainder in Fee after a Leaſe, which Deviſe 
is made by bim in Remainder, is a void Deviſe, if the Leſſor Re- 
enter 

13. Several Caſes, wherein hein Remainder may Deviſe bis Re- 

 mainder. 

14: Fee-fimple devifed to one, the Remainder cannot be deviſed to 
another, albeit the firſt Deviſe were but. conditicnal. 2 

15. 4 Term of years by way of Remainder is deviſable3 but a 
Deviſe by way of Entail with Remainder over, is void. 

| | "9 16. Leſſor - 
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16. Leſſor may deviſe the Reverſion of Land for life, notwith#aud- 
ing a Feoffment in Fee. 

17. Remainder of a Rent-charge in Fee, may be deviſ.d to one, 
where the Land, out of which the Rent doth ariſe, is deviſed to 
another. 

18. A Deviſe may be good for the Reverſion of a Term, where no: 
for the Rent. | 

19.-The Deviſe of a Remainder may be good, where yet an Eſtate 
Tail ſhall precede. 

20. He in Remainder ſhall take preſently, where the Deviſee for 
life is incapable of taking by Deviſe. 

2I. Though a man cannot deviſe to himſelf, yet he may deviſe a 
Remainder to bis own right Heirs. 

22. A may may deviſe a Reverſion by the nameof all bis Inheri- 
tance or Hereditaments. 

' 23. Deviſes of Remainders to the next of Blood. 

24+. Where the Deviſe of a Remainder after the Remainder makes 
the former Remainder but an Fſtate for Life. 

25. Whether a Remainder deviſed to one after a Term of years 
deviſed to another, who dies before the Deviſor be a good Re- 
mainder. 


—— a —., 


1. JF a man deviſe his Land to B.C. forlife, the Remainder to, 
the next of Kin, or ncxt of Blood of B.C. this a good 
Deviſe of a Remainder. * Or if a- Leſſor difleiſeth his Leflee (a) Fitzh. Deviſe 
for life, and makes a Leaſe for life to another for Term of life of Park, Keds 
the firſt Leſſee, the Remainder over in Fee; though the firſt 519: Broo. Cor- 
Leſſee enters, yet he in 'the Remainder may Deviſe his Remain- ge : 
der *®. | (97 Dyer in Aa, 
2, If one deviſe his Lands to 4. (o as he render 20o xs. per annuum a8. Seas. got 
to B. and if he fail thereof, then his Eſtate to ceaſe, and to remain 
to B. this Deviſe is good, but the Limitation of the Remainder 
is void, becauſe a Remainder cannot be limited after a Fee *. (-)Paſch. 298, 
Theretore if a man makes a Leaſe for years upon Condition, that *: Pycr 33: 
if the Leflor diſturb the Leſſee within the Term, that the Leſſee 
ſhall have the Fee, and -maketh Livery accordingly, and after the 
Leſſor doth diſturb the Leffce for Rent, where none is in arrear, (4) Dyer Reaa, 
and after deviſeth his Reverſion, this Deviſe is not goud 4, Nags Wilts 
wy . Ct.8. $.4+ | 
3, A man poſleſied of a Term for 40 years, deviſed that his 
eldeft - Daughter ſhould have the ſame to her, and the Heirs of 
her body, the Remainder, if ſhe diced without Iſſue within the 
Term, toC. his ſecond Daughter in Tail, The eldeſt Dangh- 
ter took Husband, and died within the Term without Klue : Her 
Husband ſold the Term. It wasthe Opinion of the Court, That 


his ſale thereof was good, and that the younger Daughter had 
| Zz 2 no 
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(e) Trin. 28 H.3. 


Dyer 7. 


Cf) 9 Eliz. Dyer, 
254+/P. 07.Com. 
I90- 


no remedy for it, becauſe it was a void Remainder, being of 


a Term, which was a Chattel-real, and ſo is to go to the Huſ- 
band *, | 

4. A Leaſe was-made to 4- for 41 years, if he ſhould fo long 
live, and if he died within the ſaid Term, that then his Wite 
ſhould have it for the reſidue of the faid years, It was held, 
That the Limitation to the Wife in Remainder was void ; for that 
the Term ended bythe death of A.- and then there was no refiduc 
to remain to his Wite *, 

5. A man poſſeſſed of certain Goods, deviſed them by his 
Will to his Wife for life, and after her deceaſc to F.S. and died. 
F.8. in the life-time of the Wife, did commence Suit in a Court 
of Equity, there to ſccure his intereſt in Remainder. A Prohi.- 
bition was granted in this Caſez and the Reaſon was, becauſe a 
Deviſe in Remainder of Goods was void, and therefore no reme- 
dy in Equity, for Equitas ſequitur Legem. It was agreed, That 


' a Dcviſe of the uſe and occupation of Lands, is a Deviſe of the 


(2) Trin. 17 Car. 


- inC. B. Mariſt 


366. 


) Dyers Rea”; 
C09 Se. 3» 
$-2- & 9. 


(i.) Dyer. Ibid 
S$eQ.3, $.12+ | 


(&) Ibid. $: I9. 
& 21 Re. 2 Plow. 
Com. 52F- 


(1) Dyer ibid, 
9 * 2<1 


Land it ſelf, but net ſo of Goods for one may.have the occu- 
pation of them, and another the intercft in them #, 

6. Suppoſe a man deviſeth a Reverſion., depending upon an 
Eſtzte for lite, to the Paſon of D. and to his Succeſſors; if the 
Parſon die, and after a new Parlon be made, and the particular 
Tenant die alſo, the new Parſon ſhall have it. Alſo if a man 
deviſe Land to.one for Ferm of. life, the. Remainder over in Fee, 
and the Devilce for life refuſe, yet he in the Remainder may enter; 
but if the Will were, That the Executors ſhall makea Leaſe for 
life, the Remainder over in. Fee, and they offer to make a Leaſe 
accordingly 3 and the Leſſee retuſeth, he in the Remainder ſhall not 
have the Remainder *. 

7, F. $. hath iſſue two Sons, and dicth 3 the elder hath Ic 
a Daughter, who hath Ifue a Son, and dieth. Land is given by 
Teſtament to one for life, the Remainder to the next male of the 
Body of F. S. begotten 3 the ſecand Son of F.S. ſhall have the 
Land, and not the Son of the Daughter : It would be otherwiſe, 
if the Remainder were ſo entaiPd by Deed +. 

8. If Land. be deviſed to one for life, the Remainder to-the 
Church of D. the Parſon of the ſaid Church ſhall have ic *. And 
if a man willeth that after. 20 years after the death of the Des 
viſor F. $, ſhall have the Land in Fee 5 the Heir of the Deviſor | 
ſhall- have the Land duriug_ the Term , and not the Execu- 
tor ?, 

9. A man deviſeth his Land to his Daughter and Heir, being a 
Feme Covert, and tothe Heirs of the Woman, the Revertion over 
in Fee, and diethz the Husband refuſeth to take by the Devile, 
be. in the Remainder,cntereth, he (ball xctain the Land dariog the 
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lives of the Husband and Wife 3 but after their deecaſe, the Iflue 
-of the Wife may enter upon him *, 
10. A man ſeiſed of Land in Fee, hath Iſſue two Sons and a 


Daughter; the Father deviſeth the Land to his Wife for Term 


of lite, the Remainder propinquioribus de ſanguine puerorum of 
the Deviſor: The Daughter hath Iſſue and dicthz the Ifſte 
of the Daughter ſhall have this Remainder 3 and although 
that the Sons have Ifſue aftcr , yet their Iflue (hall not have 
It-*, - —_ 
IT. A man hath a Term of handred years to come, and he 
deviſeth this to one for Term of life, the Remainder over to F.S. 
this is a void Remainder: It were otherwiſe if the Deviſe were, 
that the Deviſee ſhall have the Occupation of the Land during 
his life, the Remainder over *®. Or if Lands be given by Will 
to one.in Fee, provided that it he do ſuch an AQ, that then it ſhall 
go to another in Fee: This is a void Remainder to that other, 
Or if Lands be given to A. in Fee, and that if he die without 
Heir, that then it ſhall remain to 3B. This alſo is a void Remain- 
der (1). The Reaſon is, becauſe a man cannot create a Title, 
or convey by Will ſuch a Title or Intereſt, as according to Rules 
of Law he could not convey by any Ac executed in his life-time, 
For the ſame reaſon alſo, a man cannot by Will direc or appoins 
an Inheritance to deſcend contrary to the Rules of Law: And 
therefore where a Deviſe is to one and the Heirs males of his body, 
and he hath only a Daughter that hath a Son, this Son cannot 
inherit the Land by that Devile (2). 

12. A Leaſe is made for life , the Remainder over in Fee, re- 
ſerving Rent by Indenture, and for detault of payment, that it 
ſhall be lawful for the Leſſor to enter and detain during the life 
of the Leſſee; he re-cnters for the Rent-arrcar, he in the Re- 
mainder deviſcth the Remainder 3 ſuch Deviſc- of the Remainder 
is void P. 

13« If Land be given to two perſons , Habendnm to the one 
for life, and after his deceaſe to the other in Feez he that hath 
the Fee may deviſe his Reverſion thercof.. * Likewiſe if -Land 
be given to one for life, and that after his death it ſhall deſcend 
to F. $. in Fee, he may deviſe this Remainder”. Or if a Leaſe 
be made: dzzmmodo ſolverit 101. to the Leffor for his life, he may 


deviſe the Reverlion, with the Rent. Or if a Leaſe be made to. 


an Infant or Feme-ſole for lite, the Remainder in Fee, and the 
Infant at his full age, or the Feme after Coverture diſagree 3 he 
in Remainder may deviſe his Remainder *. : 

14. If the Fee-fimple of Land be deviſed to one, the Remain- 
der cannot be. deviſed to another, albeit the firſt Deviſe be but 
conditional, . And therefore it. a man deviſe -his Land to 4; B. 
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(x) Ibid, $- 23+ 


(y) Ibid. $.26. 
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in Fee, ſo that he pay. 100 1.to CD. Andif he tail, that then it 
ſhall remain to C. D. and his Heirs, this Remainder to C. D. is 
'void 3 for upon the failure of Payment by A. B. the ſaid C.D. may 


not enter, and have the Land, but the Deviſors next Heir. Like- 
wile if Land be deviſed to F. G. and his Heirs, and if he die with- 
out Heirs, that then it (ſhall remain to F. M. and his Heirs, this is a 


.void Remainder. Or if a man devile his Land to one for ever; 


and then further deviſe, That if the Devilee do ſuch an AR, that 
another ſhall have the Lands to him and his Heirs, the ſame is 
void. Forby deviſing his Land to one for ever, he deviſed the 
Feez and when he hath diſpoſed of the Eſtate in Fee to one, he 
hath not power after in the ſame Will to diſpoſe the ſame to an- 
other (1). 

15. A man may deviſe a Term of years by way of Remainder, 
and the firſt Deviſce cannot hinder the ſecond of the Remnantc 


.of the Term *. But yet a man poſlcfied of a Term of years, 


cannot entail it by his Will: And therefore if a man devile his 


" Term to 4. B. and his Heirs, or to him and the Heirs of his 


body, and to him and his Iſſue, the Remainder to F. C. this Re- 
mainder is void, and the Deviſe is good for the whole Term 0 
years to. A. B, and his E xccutors *. | 

16. A man ſciſed of two Acres in ſeveral Towns in one Coun- 
ty (that is) of the one for life, and of the other in Fee ; and ma- 
keth a Feoffment by Dced of all his Lands in the ſame County, 
and makes Livery in the Acre in Fee in the name of both, the 
Leſſor (notwithitanding this) may deviſe the Reverlion of the 
Acrc for lite *. 

17. If a man grants a Rent-charge out of Lands deviſable to 
one tor life, the Remainder over to theGrantor and his right Heirs, 
and after the Grantor deviſe the Land toa ſiranger in Feeand die, 
the Heir of the Deviſor may deviſe the Remainder of the Rent 
in Fee *. 

18, A Leaſe for Term of 100 years is made to a Biſhop and 
his Succeſlors 3 he maketh a Leaſe for lite, rendring Rent to him 
and his Succeſſors, and after he deviſeth the Reverfion with the 
Rent in Fee3 this a good Devil for the Reverſion, but not for the - 
Rent 7. Ws 

19, If a man having two Sons and a Daughter, deviſe his 
Land to his Wife for ſeven years, the Remainder. to. his Young- 
.er Son and Heirs, and if either of the ſaid two Sons: die 
without Iſſue of their bodies, the Remainder to the Daughter 
and her Heirs, and the younger Son die jn the life-time of the 
Father, andafter theFather die; In this caſe, and by this Deviſe 
the Daughter hath a good Remainder 3 but it ſeems the <lder 
Son hath fixſt an Eſtate-tazl by the-intent of the Deviſor *. - hs 
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20. If. Land be deviſed to 4: for life, the Remainder to B. for 
life, the Remainder to F. $. in Fee ; In this Caſe (if B. be a per- 


ſon-incapable of a Deviſe) then he in the Remainder in Fee (hall 


take preſently after the fixſt Eſtate for Life ended. And if the De- 
viſe be to a perſon incapable for lite, the Remainder to F.S. in Fee, 
then (hall F.S. take preſently *. 

21. If a man devite his Land to two perſons by name, and the 
Heirs of cither of their two bodies, and for default of ſuch Iſſue 
the Remainder to the right tcirs of the Deviſor ;' after the De- 


vi ors death one of the ſaid Deviſees dies without Iſſue, the other: 
Deviſee kath iſſue, and dieth: In this Caſe, and by this Deviſe. 


the iſſue of ſuch (urviving Devilce (hall have a moicty,and no more 


of the Land *. 
22. ALeaſcis made to F. S. for the Term of the life of F. N, 


the Remainder to the ſame F. N. for Term of lite of the ſaid F.$. 


——f. N. in Remainder relcaſeth all his right co the ſaid FS. and - 
dicth. In this Caſe, the Lefſor may deviſe the Reverſion, And if a. 


man who hath a Reverſion, devifeth this Reverfion by the name 
of all his Inheritance or Hereditaments in D. it is a good Devile *. 

23+ If a man having Iflue three Sons, A.3. and C. doth de- 
viſe his Land to C. the Remainder to the next of blood to the 
Teſtator : In this Caſe, and by this Deviſe 4. ſhall have the Land 
after the death of C. as the next of blood. Likewiſe if a man 
having four Daughters, deviſe his Land to the youngeſt in tail, 


(a) Perk. S:&. 
579, 507» 


(5) Dyer 326. . 


(c) Dyer in Stat. 
Wiils. Set. $, 
$ 35, 36» 


the Remainder to the next of Blood: By this Devile the cldcft . 


Daughter, and not all the rc& ſhall have the Land after the Eftate- 


tail. Alſo if a man hath two Sons and a Daughter, who hath - 


two Daughters, deviſe his Land to a ſtranger tor lite, the Re- 


mainder to his ſecond Son for life, the Remainder in Fee to the 
next of Blood to his Son : In this Cafe it theeldeſt Son die with- 
- out Iſſue, the Daughter and her Daughters (hall have the Land 4, 
And if Land be deviſed to one for life, the Remainder to another 
for life, the Remainder to the next (or to the neereſt) Heirs of the 
Blood of the Children of the Deviſor : By this Deviſe the. Sons 
and Daughters of the Deviſor are excluded (1). j 
24+ If Land be deviſed to A. for lite, the Remainder to B. 
and the Heirs of his body, the Remainder to C. D. and his Wife, 
and after to their Children ; By. this Deviſe C. D. and his Wite have 
Eſtates for their lives only, and their Children after them Eſtates 
for their lives joyntly. . And albeit they have no Children at the 
time, yet every -Child they ſhall have after may take. by way of 


25+; A. makes a deviſe of Lands to B. for ſeven years, the Re- - 


mainder to C. and his Heirs : B. dies before A. and held the Re- 


maindex was good, for the Freehold ia the interim veſted in _ 
| F 


Heir f. 
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If one deviſe his Land in this manner 3 viz. I give my Land 
to A. in Fee-fimple, after his deceaſe to B. his Son, who is his 
Heir apparent. By this Deviſe A. hath an Eſtate for life firſt, the 
Remainder his Son for his life, the Remainder to the Heir of A. in 
Fee-limplef. 

One deviſcd his Land to F.S. from Micbaelmas following for 
five years , Remainder after to the Plaintiff and his Heirs : He 
died before Michaelmas. The Queſtion was, Whether this were 
a good Remainder? Becauſe it could not enure inſtantly by his 
death; for it may not begin until the particular Eſtate, which 
was not to begin till after Michaelmas, and a Freehold cannot be 
in Expectancy. But all the Court held, That it very well might 
expc& 3 for in Caſe of a Deviſe, the Freehold in the mean time 
ſhall deſcend to the Heir, and vc in him. Wherefore without 
Argument it was adjudged accordingly, and that the Remainder 
was good. | 

It one deviſe a perſonal Chattel to one for life, the Remainder 
over to another, it is a void Remainder. For Teftaments made 
of Goods in Remainder, are not good : As where one gives Goods 
to his Wife by his Will for her lite, and after her deceaſe to F. S. 
This is not good to F. $. but where the Deviſe is only of the 
uſe and occupation of Goods, there it may be good by way of 
Remaindcr (1), But a Deviſe of Goods to one for life, the Re- 
mainder to another, this Remainder is void (2). 

It a man dcviſe a Term to one for life, the Remainder to an- 
other for lite, with divers Remainders over: The Executors 
conſent to the firſt Deviſee, will be a conſent as to all the other 
Remainders. Or in caſe a man deviſe a Term to one, and a Rent 
thence iſſuing to another, and dics, the Executors conſent to the 
Deviſe of the Term, is an affent allo as to the Rent. : 

If an Eſtate be given to the Husband and Wife, and the Heirs of 
their two bodies, the Remainder fo the right Heirs of the Husband, 
he may deviſe that Remainder to his Witc. - | 

| If one deviſe all his Land in poſſeſſion only, by ſuch Deviſe 
there pafſeth thoſe Lands only, and not thoſe he hath in Rever- 
fron (3). 

A Deviſe of a Term by a man to his Wife for life, the Remain- 
der over is not good (4). | 

One poſlcſſed of a Term for 32 years, deviſed it to his Wife for 
her life, the Remainder to his Son T. and E. his Wife, if they 
have not Hlue male: -And in caſe they ſhall have iflue male, ther 
to be reſerved and put out for the benefit and behoof of ſuch Sons, or 
one of them: In this Cafe it was held, That the Iſſue male ſhould 
have the Term, and this Hue male need not to be born in the lite 
of the Wife, but might be born after ; That the Implication - 
tne 
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the Deviſe was good to ſettle the Eſtate in the Iflue male, and 
that the Wife of the Teftator by the Deviſe to her for her 
life, had an Eftateduring the Term, if ſhe did live fo long, and 
that the poſſibility of the Remainder of the Term to come, at his 
death was deviſable by an Executory Deviſe (5). And yet if one 
deviſe a Term to his Wite for life, and that the Son ſhall have 
the reſidue of it that ſhall remain after his Wite's death, this De- 
viſe of the Remainder to the Son is void (6). 

A Term of years was entailed by Deviſe to a Son, the Remain- 
der to his Daughters, one Daughter was born after this 3 and it 
was held, That ſhe ſhould have a part, and that the Son could 
not deſtroy or prevent the Remainder by fale (7). 

A Deviſc of a Term of years, being deviſed to one for life, the 
Remainder over to another; though ſuch Remainder be a void 
Remainder, yet where a Leſlee for years deviſed in this manner 
Viz. I give my Leaſe to my Wife during ber life, and after her death, 
that it ſhall go to ber Children unpreferred, and made his Wife his 
Executrix : In this Caſe, it was held good to a Daughter not pre- 
ferred within it (8). 

A. ſciſed in Fee of a Mcfſuage, deviſed the ſameto B. and after 
her deceaſe to C. her Son, who was her Heir apparent, and diced ; 
B. took another Husband, and by him had iflue, and di.d. And 
it the Husband ſhould be Tenant by the Courtelie ? was the Que 


(5) More, Caſe 
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(6) Anderſu2. 13. 
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ftion: It was adjudged in that Caſe, That the (aid B. was but Te- 


nant for life, the Remainder to C. her Son for his life, the Remain- 
der in Fee-fimple to the Wife, {o as the Husband ſhould not be 
Tenant by the Courtehie (9). | 

Or if a man deviſe his Land to one for cver; and then further 

deviſe, That if the Deviſee do ſuch an Act, that another ſhall have 
the Lands to him and his Heirs, the fame is void 3 for by deviting 
his Land to one for ever, he deviſed the Fee; and when he hath 
diſpoſed of the Eftate in Fee to one, he hath not power after jn 
the ſame Will, to diſpoſe the ſame'to another (10). 

Leſſee for 60 years of a Mcfluage and certain Lands, made his 
Will in this manner, I will, That A. my Wife ſhall have and occupy 
all the Lands contained in the Leaſe for ſo many years, as ſhe ſhall for= 
tune to live: And after her deceaſe, T give the reſidue of the years in 


ſaid Leaſe to B. my Son, and bis Afigns. He made his Wite his 


Executrix, and died, leaving Goods beſides ſufficient to pay all 
his Debts : The Wife proved the Will, entercd into the Land, ' and 
claimed.-hcr Eſtate and Legacy in the Term for her life, the Re- 
mainder to B. according to the Will : Afterwards ſhe took an- 


other Husband, ayd then ſhe and her Husband, naming her ſelf 
Exccutrix, aliened and granted all her Intereſt, Title and Term , 
of years to come, and all theis Eftate therein; Habend. the Lands ' 
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and Term, until the tull end of the 60 ycars 3 and, Whether the 
ſame ſhould bar the Remainder to B 2 was the Queſtion : In this 
Caſc it was rcſolved by all the Juſtices, That the Deviſe was good 
unto the Wite, and alſo to B. the Son in Remainder; and that 
the entry of the Wite with her Claim of her Land a Legacy, was 
a good Exccution of both their Eſtates : And the Intereſt of the 
Wife was not any Collateral Occupation, but out of the ſame 
thing which was limited to the Son in Remainder z and the Li- 
mitation to the Son was not a poſlibility (as it was obje&ed_) bur 
a Deviſc of che Land it (elf (113, 


CH A Pp. XIV. 


Touching Deviſes of Lands with Limitations, and upon 
Condition. 


I. The Condition of 4 Deviſe of Land not written in the Teftators 
life-time, makes the whole Deviſe as void, as if the Deviſe it 
ſelf bad not been written. 

2. A Fee- ſimple of Remainder upon Condition by way of Deviſe. 

3. In what Caſe tbe Executors of a ſubſtituted Deviſte cannot claim 
the Lands deviſed under Limitations. 

4+ A Condition or Limitation may not continue a deviſed Eftate 
for part, and defeat it for the reſidue. 

5. In what Caſe the word | Paying |] ſhall be conſtrued only as a 
Limitation, and not as Condition. 

6. Not he in Remainder, but the Heir, ſhall take the advantage of 
a Condition broken, annexed to a Deviſe of Lands. © 

7. A Condition or Proviſo contrary to Law i a void Condition. 

- 8. The Heir may entcr upon a breach of Condition, notwubſtanding 
a failnre of ſomewhat that ought to have been done by a third 
perſon. 

9. The Heir may not enter, where it is but a Limitation, and not 
a Condition. 

10. If the Condition be, That a Leſte ſhall not demiſe the pre- 
miſes for above one year, and he deviſe the premiſes, it ## a breach 

of the Conditions 

11. Lands deviſed upon Condition of ſuperflitious uſes, are veſted 
in the Crown. | 


2- IF a man give order for the, writing a Deviſe of his Land- 
to A. B. upon Condition, and the Deviſe to him be accord- 

mgly written, but. the TeRtator dicth befoxc the writing of the 
Condition 3 


"—_Yy 
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Condition: In this Caſe, the whole Deviſe to A. B. Is void *., (a) Brown). 


And as in.the Caſe of Goods and Chattels conditionally bequeath- 
ed, the Exccutor ſhall keep the thing until -the Condition be 
performed, and after the Condition broken ſhall take advantage 
thereof: So in Cale of Lands conditionally deviſed to one and his 
Heirs for ever, or for lite, the Heir of the Deviſor (hall keep the 
Land till the contingent Condition happen to take effect. 

2. If one deviſe Land of the value of 100 1. per aunum to A. 
for life, the Remainder to B. paying 501. to C. By this Devile B. 
ſhall have the Fee ſiinple of the Remainder upon Condition. 

3. If ene deviſe his Land to his Wife for her lite, and if (he 
live till his Son come to the age of 25 years, that then he (hall 
have the Land, and if ſhe die before he comes to that age, that 
then A. B. ſhall have it till his Son come to that age. A. F. dies 
before the Wife, and after ſhe dies before the Son comes to the 
age of 25 years: In this Caſe, the Executors of A. B. hall not 
have the Land till the Son comes to the age cf 25 years ®. 

4+ A. (ciſed of Lands in Fee, had Ifue fix Sons and one Daugh- 
ter, and deviſed the ſaid Lands to F. S. for go years, it the faid 
F.$S.and G. his Wife, or any of them ſhould 1o long live, the Re- 
mainder to P. his eldett Son, and the Heirs male of his body, 
the Remainder to theſe other Sons, the Remainder to his Daugh- 
ter» Provided, that it the {iid P. his Son, or any of the 
Sons of the ſaid Deviſor , or any of the Heirs males of their 
body, ſhould endeavour by any Act to Alien, Bargain, or 
Difcontinue, then' after ſuch attempt or endeavour, and before 


any ſuch Bargain , Sale, &c. were m— that the Eſtate of 


ſuch perſon attempting, &c. ſhould ceaſe, as if he were natural- 
ly dead 3 and that then the premiſes ſhould deſcend, remain, and 
come to ſuch perſon to whom the ſame ought to come, remain and 
be, by the intent and: mcaning of his Will, and dicd. P. levi- 
cd a Fine of the Lands, he in the next Remainder entered, and 
claimed the Reverſion by force of the Deviſe. It was adjudg- 
cd in this Caſe, That the Conulee had the Reverſion in him, 
and might maintain an Action of Waſte, becauſe the Proviſo of 
Reſtraint in the Will of 4. was void and repugnant to Law z 
and a Proviſo, Condition or Limitation, ought to defeat the 
whole Eſtate; and it cannot continue it for part, and defeat it for 
the reſidue ©. 
5+ A Copy-holder of Lands in Borough-Engliſh, baving three 
Sons and one Daughter, deviſcth his Lands to his eldelt Son, 
paying to his Daughter, and every one of his other Sons Five 
pounds within two years, and ſurrendred to the uſe of his Will, 
The <cldeſt Son was admitted, and did not pay the Five pounds 
within two years» In this-Caſe it was reſolved, 1, That al- 
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though the yearly. profits of che Lands for two year-did exceed 
the money to be paid, yet the_ eldeſt Son had a Fee-ſimple, 
2- Although this word | Pa ing,] in the Cale of a Will, makes a 
Condition 3 yet int his Caſe , the Law ſhall conſtrue this unapt 
word | Paying] a Limitation. For if it hculd be a Condition, 
the ſame ſhould deſcend to the Eldcſt Son, and then ic ſhould 
be at his p:..\ure, whether the Daughter: or Brothers ſhould be 
paid or not; and therefore in this Caſe, the Law ſhould judge 
the lame a Limitation, of which the youpgelt Son ſhould take 
advantage 9. | 

6. A man deviſed Lands to his Wife , upon Condition that 
ſhe ſhould bring up his-Son at School, e&#c. and that after the 
death of his Wite, the Land ſhould remain to his (ſecond Son in 
Fee, and died. The Wife centred, the Condition was broken ; 
the eldeſt Son, after his full age, entered for the Condition bro-+ 
Ken : In this Caſe it was held, 1. That a Condition might be 
annexed to a Will by the Statute of 32 H. 8. of Wills, which gives 
liberty to a man'to deviſe for the advancement of his Wife, exc. *. 
2- That a particular Etftate may be upon Condition, though the 
Remainder be without Condition. 3. That he in the Remain- 
der ſhould not take advantage of the Condition, but the Heir, 
becauſe he is prejudiced in the Inheritance by the Deviſe, There- 
fore regukarly-upon the breach of a Condition, annexed to the De- 
viſe of Lands from the Heir to another the Heir, and not a firanger, 
or hc in Rerrainder, ſhall take the advantage of che. breach of ſuch 
Condition, Hence it is, that if one deviiehis Lands to another, 
and his Heirs, provided that he pay 20 1. to A. B. otherwiſe that 
the Land fhall remain to (+ D. and his Heirs ; In this Caſe, if the 
Deviſce do not pay the 201. to A.B. accordingly, C. D. may not 
take advantage thereof, nor have the Land according to the De- 
yiſe of the Remainder : But the Heir of the Deviſor may enter, 
and have the Land, and <jc& the Deviſee (1). 

7. If a man make two men, his Executors, Proviſo, that 
one of them ſhall not Adminiſter his Goods, the Proviſo is void, 
bccanſe it reſtrains the Authority which was given by the firft 
part of the Will, and agrees not withthe Law; for by the Law, 
every. Executor may Adminiſter the Goods ; And, ſuch. was the 
opinion of Baldwin and Egglesfield *,. But Fitzb, conceived the 
Proviſo to be good, for that he might bring an AGion, although 
he did not Adminilier. = ff 

$8. A man ſciſed of Tenemcnts 1n- Loudon, deviſcd the ſame 
to two perſons, upon, Condition that they ſhould pay. to, his. 
Wi e 10. per annum ifſaing out of the ſaid Tenements, at two. 
Fealtsz. and if the Rent be behind by the ſpace of fix weeks, be- 
ing demanded, that it ſhould.be lawful fox the Wife to difirain: 
i * It 
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It was a held a good Condition 3 and that if the Rent be behind, 
yet the Wife cannot' diftrain before a demand of the Rent 3 bur 
the Heir of the Husband might enter for the Condition broken, 
though the Wife did not demand the Rent 5. 
A man deviſed his Land to hs younger Son, when he ſhould 
accompliſh. the age of 24 years , upon Condition that heſhould 
ay 201. to the Daughter of the. Deviſor, and if he fhall die 
Leloce the age of 24. years, then his cIdeſt Son ſhall have the 
Land, upon Condition that he pay the ſaid'20 1. and if both his 
Sons failed, that the Land ſhould remain to his Daughter , and 
died. The younger Son entered after 24. years of age, and did not 
pay the 207. to the Daughter 3 the eldeſt Brother entered wpon 
him. It was reſolved by the Court in this Cafe, That the fame 
was a Limitation, and not' a Condition, and therefore the entry 
of the elder Brother was not lawful *. So if a man Dtvile to 
another under the age of 25 years certain Lands, under this charge 
and condition, that he ſhall not alienate the ſame before heattain 
to the (aid age of 25 years, anddies: And after the Deviſee die 
before he attain to that agez in this Caſe the Deciſion was, That 
the Land ſhall-not go to the next Heirof the Deviſor, but to the 
Heir' of the Deviſce-, becauſe cit was not: a Conditional De- 
viſe (1). | | 
19, A man madea Leafe for ycars, upon Condition, That if 
the Leſſee ſhall demiſe the premiſes, or any part of it. other. 
than for one ycar, to any perſon or perſons, then the Leffor and 
kis Heirs to re-enter 3 the Leſſee afterwards devifed it by his Will 
to his Son, It was held-by the Court, Thatic was a breach of 
the Condition *. | 
11. If Lands be deviſed: upon Condition of ſuperſtitious Uſes; 
as to find a Chaplain to ſay Maſs, or the- like ſuperſtitious Uſes 
mentioned in the Will, the Remainder over for the like Uſes; 
and if they in Remainder perform not- the Condition , then 
to forfeit their Eſtate, and the Lands to remain to' the right 
Heirs of the Deviſor. In this Cafe it was held, That although 
the Land was deviſed but conditionally to tind a Prictt to fay 
Maſs, yet that it was within the Statute of 1 Edw. 6. cap. 13, 
whereby the Lands were vefted in the Crown, becauſe-the ſaid 
Nfes were ſuperſtitious Uſes, to which the Condition of the de-' 
viſcd- Lands did reter *, Fs tee We 15-4000 BY 
F.C. leifed of the Mannor of $. made his Teftament'in wri- 
ting, and deviſed the Mannor-to- his Wife for the' Term of 30 
years in theſe words 3 viz For. and to theſe intents 'and purpoſes 
falloming; viz» I will, and” my mind and intent is, That Bi my Wife 
fball yearly content and pay out of tbe iſſues and profits of the ſai 
Mannor ts Sir As J- and others 301, And further wills, That _ 
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other Legacies given in his Will ſhould be paid by her, and there- 
in dcviſed divers Legacies. And further willed, That his Wite 
ſhould be bound to Sir 4. and others for the performance of his 


Will. F.C. the Deviſor dies, the Wife enters on the Land, exc. 


takes the prohts, and thereof pays the Legacies, but not to Sir -. 
and others, &c. Whereupon the Heirs enters as for breach of Con- 
dition. It was held by the: Juftices, That it was no Condition, 


| buta Declaration of the Teſtators intention 3» for to what end or 


purpoſe fhould the Wife be bound, if it were a Condition ? Bur 
Judgment was not given in the Cale, for the parties agreed. 

It one deviſe his Land to his Son, on Condition, that he pay 
to his three Daughters 20 /. apicce at their full age, and dies: 
This was held to be a Condition, not a Limitation. But if ſuch 
a Deviſe be made to the :1cir, it ſhall be taken for a Limitation, 
not for a Condition : And the money muſt be demanded by the 
Daughters when they come of age '. | | 

A. deviſed his Lands to his youngeſt Sons, Proviſo, That if 


his Sons or any of their Hſnes demiſe any of the Lands before their 


age of 3o ycars, then the other. ſhall have the Eftate : The eldeſt 
Son made a Leaſc thereof before his age of 3o years, the youngeſt 
Son entercd, and bcfore the 3o years of age alicened the Land, 
the eldeſt Son entered ; And it was held That it was a Limitation, 
And that when the younger Brother had once entered for the 
Alienation, that then the Land was diſcharged of the Limita- 
tion ®, | 

If one deviſe his Land or his Houſe to his Wife to diſpole of 

at her pleaſure : This is a Fee-fimple. But if this be added, | Aud 
to give it to one of my Sons, to which ſhe pleaſes. | Q._It this benot a 
Limitation thercot * ? But if one deviſe his Land to 4:8, to give 
and. diſpoſe to G- D. In this Caſe he may not dilpoſe of it to any 
other *. 
Onedeviſed his Lands to his Wite to diſpoſe and imploy it on 
her (elf, and her Children, at her 'own will and pleaſure. And 
it was held, That by this Deviſe ſhe had a Fee-limple, but Con- 
ditional ?, 

A Deviſe of Land upon Truſt and Confidence to do ſuch a thing, 
appointed inthe Will co be done by an Executor oria Devilce, 1s 
not a Condition 9, Fes oþ | | 

A Rent-charge in a Will deviſed by a Father to his youngeſt 
Son, towards his Education and bringing up in Learning, is not 
a Conditional Deviſe *. But a Deviſc to the eldeſt Daughter of 
Land, and that ſhe pay unto the younger Sifter 200. yearly, isa 
Condition in a Will; and for non-payment, the. younger may 
enter for breach of the Condition, *, 


Land 
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Land is deviſed to A. i. tor life, on Condition, That he pay 
100]. toC, D. and after to C. Dei Tail: In this Caſe, it A. B. do 
not pay the 100 1. it ſeems the Heir may enter, and hold the Land 
during the litc of A. B. and that. C, D. may not nave it till then *, 

A man devilcd divers Mannors to his Son in Tail, the Remain- 
dcr to F.S. and the Heirs males of his body, upon Condition, 
That he or they, or any of them, ſhould not alien, diſcontinue.e>c, 
The Queſtion was, Whether the meaning of the Deviſor was to 
include his Son within the words of the Condition'| He or they, ] 
or only him in the Remainder? It was reſolved, That no ſuch 
Averment ſhould be out of the Will; tor a Will of Lands onghe 
to be in writing: And the ConttruQtion of Wills, ought to be 
gathered out of the words of the Will, and not by any Aver- 
ment *, | 

A. deviſed a Houſe to B. his eldeſt Daughter, and her Heirs, 
and if (he die having no Iffue, then ro C. his youngeſt Daughter, 
and to her Heirs 3 and other Lands he deviſed to C. his Daughter 
and her Heirs, of greater value and it ſhe die within 16 years, 
that B. ſhall have her- part to her and her Heirs 3 and if B. marry 
{auch a one, that C. ſhall have her part toher and her Heirs; and 
if C. die having no Iſſue, that all her part ſhall go to two other 
Neecesz and if F. die without Iſſue, That C. ſhall have her part 
to her and her Heirs, | which in trath was ſaid before. | C. after 16 
years dicd without Iſſue. It was adjudgcd in this Caſe, That B. 
ſhould not have her part, but the Neecesz for notwithſtanding 
the croſs Limitation, it appears the intent was not , That B. 
ſhould have by C. if ſhe overlives 16 years z and when the Teſta- 
tors intent is expreſſcd, it (hall not be taken by Implication ”, 

A. \eiſcd of Lands in B. C. and D. having Iſſue E. his Son, and 
two Daughters, and his Brother having three Sons, F. 6. and H. 
deviſeth all his Land to E. his Son and his heirs: And if he died 
without Iſſue, he devifcd his Lands in B to G. his Nephew in 
Fee : Tem, I deviſe my Lands in D. to F. my Nephew in Fee ; 
And whether this were a good Deviſe to F. by way of Remain- 
der, after the death of EF. without Iſſue, or an immediate Deviſe 
to F. and a Countermand of the Devife to E. quoadthole Lands, 
was the Doubt. It was reſolved, That it was a Limitation by 
way of Remainder to F. and no Countermand : For the words 
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ſhall be conſtrued, That if E. died without Iflue, then the Land -- 


ſhould remain as the Deviſe was made to 6. and the ftirftby Limi- 
tation is to him, andthe Heirs of his body, and no Fee : And (6 
it Was adjudged *. 
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CHAP. RXV. 
Touching Deviſes of Rents. 


IT. Rents iſſuing out of Lands, are as deviſable as the Land it ſelf, 
ſo as it be the Teftators «wn Land. 

2+ 4 Grantee may not Deviſe the Rent, which he hath only for an- 

. other man's life. 

3. Rent tobe iſſuing out of 4 Common, is not deviſable. 

4+ Several ways bow Rents may be deviſed. 

5. The Deviſe of the Reverſion of a Rent wpon a falſe ſuggeſtion, 
is a void Deviſe, - 

6. Law Caſes touching this ſubjcd. 


= A poo » Rent, or the like, is deviſable as Land is, 

and will paſs without the Atturnment of the Tenant *. 
So that a wan may deviſe a Rerit de yevo ifluing out of Land, 
or a Rent ifluing out of Land that is in eſſe before. And therefore 
if one make a Leaſc for life or years, rendring Rent, the Leſſor 
make deviſe this Rent, Likewiſe if a Rent be granted to one 
and his Heirs, the Grantee may deviſe this Rent, Alſoa man 
that is ſeiſed of Land in Fee, may deviſe any Rent out of it at his 
pleaſurc. But a man cannot deviſe a Rent out of another mans 
Land that is none of his own, nor out of that which he hath 
not 3 and therefore it one deviſe Twenty pounds to be iſſuing 
out of his Mannor of Dale, when in Truth he hath no (uch Man- 
nor, that Deviſe is void. 

2. If Rent be grantcd to one man for the life of another, it 
ſeems the Grantee may not devife this Rent, but that on failure 
of other diſpoſal thereot in the Grantees life-time, the Terre-te- 
nant ſhall hold it as an Occupant *. And if one deviſe a Rent 
of any certain ſum out of his Land to be paid quarterly, and ſay 
not how long the Rent ſhall continue 3 this is but an Eſtate for life 
of that Rent ©. | 

3. If a man ſciſcd of a Common, granteth a Rent out of the 
Land, although that the Land be deviſable, yet the Grant js void, 
and by conſequence the Devile 4, ra 

4. If a Tenant for life make a Leaſe for years, rendiing Rengr, - 
and after the Tenant for lite ſurrender to the 7.cffor all his right, 


and then the Leſſor deviſe this Rent, this is a good Deviſe during 


the life of the Leflee tor lite. Or if a man make a Leaſe for life, 
reſerving Rent to him and his Heirs, and the Leflor deviſe this 
Rent 3- this alſo is a good Deviſe of the Rent ; Otherwile it is, if 

-7 8 he 
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if he reſerve the Rent to himand his Aſſigns. Or if a Leſſee for 

Term of ten years, make a Leaſe over tor Term of forty years, . 

and the Leffor confirm the Eſtate , reſerving a Rent to him and. 

his Heirs, and after by his Will deviſe the Rent in Fee: This alſo 

is a good Deviſe of the Rent after the ten years, but not before *, SO gp ibid. | 
Or it one deviſe the Rents which are mentioned in ſuch a Wri- 37. 0 
ting, vnder Hand and Seal : This is a good Devile of the Rents, 
if there be ſucha writing (1). 

5. A man ſciſcd of a Rent , makes a Deed reciting , That 
whereas F. $. holdeth the faid Rent of his -Grant for Term of 
life, he grants the Reverfion of the ſaid Rent after the deceafe 
of F. $. to the Grantee and his Heirs in Fee 3 and in truth , 
F. $. had nothing in the Rent: The Grantee deviſeth this Rent, 
this is no good Dcviſe of the Rent f. If the Husband make a (f) 1614. 6.8. 
Leaſe for lite to the Daughter and Heir apparent of his Wife, be- (7216 $: 32- 
ing Covert, rendring Rent, and the Wife-Mother dic, and the Hus- t1iz. B. R. $4. 
band deviſe the Rent: This isa void Deviſe of that Rents. bhp 

6. In an Action ot the Caſe upon Trover, the Defendant juſtifh- 
cd and pleaded Rent granted to 4. his Executors and Aſſigns tor 
the lite of B, out of Black-acre, and ſhewed that A. was dead, 
and that he as Adminiliracor co A. diftrained for the Rent on Black- 
acre in Arrears, after the death of A. and that he js co have ie 
during the life of 3. It was adjudged, That the Jultification 
was not good cither for matter or manner 3 for that after the 
death of A. the Rent determined, and cannot come to his Exe- 
cutors or Adminitiratorsz tor it was not a thing Tcſtamentary, 
but a Frank-tenement, and nothing in the Grant to A, and his 
Heirs for the others life, 

If Rent be granted out of Land deviſable by Cuſtom, the OO Er 
Rent may be deviſed within the Cuſtom, tor it is of the ſame na- 1#42c4 berk. 8. 
ture with the Land. 1 ron Tong 

A. bcing ſeiſcd of Lands worth 25 1. per annum, devilcth 10 1. 
per annum to B. and his Heirs for ever, aud IO. per annum to C, 
and his Heirs for ever: And then d-:vilteth the Land tohis Exe- 
cutors and their Heirs to help pay Debts ; In this Caſc it was held, 

That the Deviſe of the Rents was good, and that the Land thould 
go to the Executors, according to the Will ®, 63) Ley 62) 

A. ſeiſed of Lands, made Leaſe tor thirty years, the Leſſee 
made a Leaſe tor thirty years, rendiing 3o 4. Rent per anmums 
and after he deviſcd 28 1. per annum to three perions, diviſim, 
viz, tocachof them a tull third part, which was 9 /l. 6 s. 8 4. 

Oae of the Deviles brought D-br tor his parc againit the Leſſee: () ytore, car 
And it was held, That the Rear ws Apportionable, and that 737 Arirvevers, 
the Tcnant was chargeable withiut Attornment by the Devile to 5, 69.” ED 


each of the Dcvilees tor the third part of the Rent i, 
Bbb One 


(1) Cro. 2. 145+ 


7 370 _ Of Legacies and Deviſes. Pa R'T uw. 


One having three Sons, A. B. and C. deviſed his Land after 
the death of his Wife to B. and if C. beliving when B. comes 
to the Land, that then B. ſhall pay 10 . yearly to C. | without 
any word, That B. and his Heirs ſhould pay, or that they ſhould 
pay it for the Land, or ifluing out of the Land }] In 'this Caſe it 

@&) More, car: WS h<1ds That if B. dic, C. ſhould have the 10 1. aa Rent out of 
$0-7. Atrews the Land *, , 

verf. Sheffele, If one deviſe to A. B, That if he and the Heirs of his body be 

not paid 29 |. yearly, he and they (hall diſirain, &4c. By this 

Deviſe A. B. hath an Eftate-cail of this Rent. But if the Devilſe 

be, Thatif A. B. be not paid 201. yearly, he ſhall diftrain, &c. 

By this 4. B. hath only an Eſiate for lite in the Rent. Likewiſe, 

1)Co. en Lie. If one deviſe a Rent of 201. out of his Land to be paid quarter- 

1-7.3.35.Brown. Iy, and ſay not how long the Rent ſhall continue ; This ſhall be a 

2.74, 0 Deviſcof that Rent but for life |. 

& If a Teftator deviſe a Rent out of his Land, and charge his 

Land by Will with a Clauſe of Diſtreſs therein for it: In that 

| Caſe, the Deviſee upon failure of the payment thereof, may di- 
(w) bred wwe. ſirain, otherwiſe not ®. 
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CHAP. XVI. | 
Of Deviſes touching the ſale of Land by Executors or others. 


I. The mean profits of Lands deviſed to be ſold, are not Aſs i in the 
Executors hauds, unleſs the Teſtator ſhall ſpeceially fo appoint it. 

2- The Heir, and not a ftranger, though appointed in the Deviſe, 
ſhall take the advantage of a breach of Condition annexed t0 4 
Deviſe touching ſale of Lands. 

3+ Where the Executors have ouly an Authority, and net an Intereſt 
in the Lands deviſed to be ſold, the Heir of the Deviſor ſhall 
have the mean profits thereof ll it be ſold. 

4.. Otherwiſe, where the Executors have an intereſt 3 in which 
caſe, the Money or Proceed npon the ſale, but not the mean pro- 
fits, ſhall be Aſſets in their hands. 

5. Several Deviſes Powebing fales of Land, with or without the 
aſſent of anotber. 

6. By the word [ Appurtenances]| ſhall paſs *n a Devife Lands 
commonly nſed with'a Meſſuage. 

7. A Copy-bolders Caſe of Devife of Land to: bis Wife, 

8. Where one, who bath but an Eftate for life, and uo imicreſt to 
a "Z yet bave an Authortty 20 hams who hal ſill the Lands 

eviſe 

9. In what Caſe, relating #0 thi matter, 4 Probibinion may lie, 
or 70t- 

10. A Caſe of Law, wherein one'Executor alone C where there av 
two) cannot ſell the Land deviſed. 

11. How a ſaleof Lands deviſed to be ſold, may be void for want 
of ſuffitient Authority. 

12. I what Caſe a Sale of -Liands deviſed: ty be P91 may be made 
by ore Execnutor, where there are two appointed by name. 

13. IPhere there is an Intereſt as well as an Authority and Truft, 
the Executor of the ſurviving Executor may ſell the Lands of the 
ys - Teftator deviſed ts be ſold. - 

. Execattors 'who refuſe to Atminiſtes the Goods , may yet ſill 
a." Teftators Lands deviſed. to be ſold. 

15. Lands deviſed to be ſold by Executors, the one-refufing, the 

other may ſell, but not to the Refuſer. 
x6. A Sale only by ſome of the Executors is woid, where there is @ 
ſpecial and joynt truft. 

17- The difference between an Ambority, and au ' intereſt. fs Exe- 
cutors in point of Sale, | 
N all Caſes of Deviſes of Land to Execitoiy to (ell the ſame, 

it is moſt prudential to make it as clear and certain as may 

Bbb 2 be 3 
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be 3 (that is,) That the Executors or the Survivor of them, or 

ſuch or (o many of them as take upon them the Probat of the 

(a) Coe ſup. Lit. Will (if his intent be (o) (hall (ell it *.® And itis ſafer to-give 
2508 . only an Authority than an Eſiatez unleſs his meaning be, that 
they ſhall take the profits of the Land until the (ale: And if he 

do ſo, then it is rcquiſite that he appoint the mean profits un- 

(b) Brownl-1. til theſale ſhall be Aﬀſets in their handsz for otherwiſe it ſhall not 


» 2+ 47+ TOO. [8 
Vid. More, Cale be lo *, 
291. 493 470 | 
y069- Anderſ. I. 27. 145. 2+ 59. Jenk, Cent. 44+ 184. 239. 242+ Bu'ſtr. 2. 124. Cro. 3. 335. 392. 525. 
Aicough's Caſe in the Court of Wards. 


2. If one deviſe Land to others, to the intent that with the 
profits thereof they ſhall educate Children, or pay ſuch (ums. of 
money, or the like : In this Caſe, the BGeviices mult do according- 

&c) Co. 6-16, ly, or they may be compelled thereunto ©, An1 regularly, the 
Heir, and not a ſtranger, ſhall take the advantage of a breach of a 
Condition annexed to Deviſes touching fale of Lands, And there- 
fore if one deviſe Land to. another and his Heirs, proviied that 
he pay 1001. to 4. B. otherwiſe,” that the Land ſhall zcmain to 
C. D. andhis Heirs: In-thys Caſe, it the Deviſce dv oot pay the 
money, C. D. ſhall not take advantage of it, nor have the Land 
 _ accarding to the Deviſe, but the Heir of .the Deviſor ſhall enter, 
cd) Dyer 33 and havcit, and ejc& the Deviſce 8. 

_ 3+ If the Teſtator intending to haverhis Land, or part thercof 
ſold, for. the payment of Debts of Legacies, doth deviſe the ſame 
wn this manner 3 viz. I will that. my Executors, or that A. B. 
(©) Co.ſup-Lit. and C. my Executers ſhall ſell my Land ©. In this Caſe, the Exe- 
ag6. pray 163. — CUtOrs have only an-Authority, and no Intereſi; for which reaſon, 
17a Keiw. the Land-in the mean time deſcends to the Heir .of the Deviſor, 
rh 5.7, Who ſhall enjoy the profits thereof until itbe fold ; In which Caſe 
543- Lit.Broo-$. alſo, the Executors may ſcll-it when they. pleaſe, unleſs they be 
ay wigs 14a, why haftned thereto by Order. of Court 3 and are all to joyn in the alc ; 
T Inſomuch; that if one or more of them die before the ſale, the iur- 
viving Executors, or the Executors of the deccaſed. Exccutors 
. May not fll it by this Authority. The Cafe is the ſamc it any 
of the Exccutors refuſe: the charge of the' Will; In which Caſe, 
the reſt of the Executors which accept the. faid charge.. may .not 
alone (cll the Land, unleſs the words in the Will be, That his Exe- 
cutors, or ſome of them, ſhall {c]] it : But now by the Statute of 
21 H.8. cap. 4. ſome of them may {cl}.ic without the reſt, in caſe 

any of the Exccurors die before the falc... 1 3 

4+ But. if. the Teftator deviſe the Land:in.this manner ; viz. 
]:'give my Land to my Fxecutors to be ſold, &c. In this Cale, 
the Exccutors have as well an Incereft in the Land; as an Autha- 
xity. to ſell it: And therefore it doth not _hexe delcend neo the 

cir, 
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Heir as in the former Cale, but the Executors ſhall keep it till the 
ſale, and may ſell it when they will; {Gas it be within any com- 
petent or convenient timez for otherwiſe the Heir may cntCe 
and eje& them, by a Condition in Law annexed to the intereſt. 
And in this Caſe, the mean Profits until the Sale is no Aﬀetrs but 
the Money or Proceed upon the Sale ſhall be Afſcts in their hands. 
And in this Caſe, if before the Sale one or more of the Execu» 
tors die or refuſe, the reſt may (ell it, for the Eſtate ſurviveth : 
But it is ſuppoſed they may not (ell to him that'doth refuſe the 
charge of the-Will ; neither may they in either of theſe Caſe strans- 
fer their power of ſelling to any other, nox keep the Land them- 
ſelves, though they pay the value thereof with their own money. 
5. If the Deviſe be, that the Executors ſhall ſel] with the 
Aﬀent of A. B. In this Caſe, if A. 5. die betore he Aſſent, the 
Exccutors cannot (<1 3 and in his life-time they cannot fell, with- 


out his Aﬀent fo And if one deviſeth that his Lands ſhall be (f)Brown!. +4 


fold to pay his Debts, and ſay not by whom, in this caſe it thall be 
fold by Exccutors: Or. if one deviſe ali iis 7. :5d, except ten 
acres, which he doth appoint to pay his D-vi- > -y. this Devite, 
his Exccutors, or. the Survivor of thcm , may f:il.che ſaid ten 
Acres. But if one ſay by his Will, that 4. B. ſhall have as well 
the Gaurdianſhip and Education of his Children, as the diſpoſing, 
letting and ſetting of his Lands: In this Caſe 4. B. hath not 
powcr fo ſell the Land s. Or if one deviſe, that his Land ſhall 


be ſold atter his Wit.'s death by his Executors, with the Aﬀent of 


A.B. and nike his Wiic and another his Exccutors. and die, and 
after 4, i. die: In this Caſe, the Land cannot be ſold, for the 


Authoricy is determined Þ, 


6. Suppoſe a man cif. d in Fee of a Mefſvage, with which cer-- 


tain Lands have been occupied time oat of mind, give his Inftru+ 
tions for.the making of his Will 3 & inter alia declares, That 


his meaning is, that his ſaid Mcfluage, and all his Lands in W.' 


ſa3ll be ſold by his Exccutors and -the . party that. writes his 
Will, pens it in chis manner.z viz. I will that my Houſe with all the 
Appurtenances , fhall be ſold by my. Execators 3 the Deviſor dies, 
the Exccutors ſell part of the Lands: By.this Deviſe, ſuch Sale 
is good, and th: Lands do paſs > for the words, | with all the Appar- 
zenances, | are eff. ual ,to enforce the Deviſe, and extend to all 
the Lands; ſpecially, becauſc the Deviſor gave Inſtructions ac- 
cor1ingly *. | 


7. A Copy-holder deviſcth his Land to his Wife for her life, 
and that after his death, the Wife or her Exccutors (hould (ell the - 
Land, and ſuyrrendred to the uſe of his Will.z which was entered 


thus, viz- To the uſe of his Wife for life, ſeeundum formam witi- 


me. voluntatis : In this Caſe, (hz hath an Ettate in the Land to her . 


Rep. 109. 


(8) Perk. 6. 549. 
Dyer arr ; 


(h) Dyer 319+ 


(5) Hill, 23 Eliz. 
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own uſe for her life, and alſo an Eſtate m Fee to (ell it ; other- 
_ wiſe the clauſe ( Secundam formam ultime voluneatis) ſhould be 
(k) Mich. 29 El, . 
B.R. Godb, 4v. VOId *. 
$. A man deyiſeth by his Will his Lands to his Wife, and if ſhe 
have Iflue by the Deviſor, that his Hue ſhall haveic at his age of 
21 years, and if the Iſſue die before that age, or before his Wife, - 
or if ſhe have no Iſſue, that then ſhe ſhall chooſe two Acturneys, 
and ſhe to make a Bill of Sale of any Lands to her beſt advantage. 
In this Cafe, ſhe hath thoſe Lands for lite, and ſhe having no Iſſue, 
(1) Mich. Jac. hath not any intereſt to diſpoſe, but hath an Authoricy co nomi- 
ER Fe a, Datetwo, who ſhall diſpoſe of the Lands, and they may make fate 
Cro.2-part 159+ thereof '. | 
9. A man did deviſe his Lands which were held in Socage, to 
be ſold by his Executors , and that the money thereof coming 
ſhould be diſpoſed of in payment of ſpecial Legacies which he 
appointed by his ſaid Will 3 the Executors fold the Lands. One 
of the Legatees (after the Will was proved) ſued the Executors 
in the Ecclefiaſtical Court for his Legacy 3 whereupon a Prohi- 
bition was praycd: It was reſolved in that Caſe, x, That the 
money was Aﬀets in the Executors hands. 2. That there was 
no remedy for it but by Suit in the Eccleſiaſtical Court, and 
Cm) Trin. g Eli. therefore a Prohibition did not lie in the Caſe ®. But Query 
Dyer264. of the fecond payment; for it was held by all the Juſtices of both 
(n) Mich. 4, & 5 Benches ®. Where a man deviſeth that his Executors ſhall fell 
May: PYT{152- Lands, and of the money coming ſhall give ſuch a Portion to his 
Davghter, that this was not a Legacy, becauſe going out of Lands, 
and that Suit did not lie for it in the Ecclefraftical Court : But an 
Accompt lies at Law for the money 3 and therefore in that Caſe 
a Prohibition was granted to ſtay the Suit in the Ecclcfiaſtical 
(o) Dyer 137, Conrt ®. And in another Caſe it was held, That a Prohibition 
raged will lie upon a Suggeſtion of a Teftators being yon ſave Memu- 
rig : As in Sir Fobn Egerton's Caſe, who by his Will dcviſed all 
his Lands and Goods to a ſtranger, and gave nothing to his Heir 
or Daughters; whereupon Telvert. ſuggelted, that he was not de 
hou Memory, in that he made ſuch a Will, and thereupon prayed 
to have a Prohibition to ſtay the Probat of the Will for the Lands 
and Goods both, according to Co. 6. Marq. Winch. 23. Heſhew- 
cd alſo, that the Daughtcrs had ſued out an Adminiftration. 
Haught, there was one Collet's Cafe in this Court, wherein IT was 
of Council, wherein a Prohibition in the like Caſe was granted 
of the whole. Dod, The Probat of a Will in the Spiritual Courc 
les not in this Court, nor in the Spiritnal Court it (elf, if a meer 
ftranger prove it only in common Form, Qzod fuit conceſſum per 
Coke. An Exccutor cannot maintain any Action of Debt, before 
he hath proved the Will : And fo the Court (eemed to _ 
That 
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"That a Prohibition ought not to be granted (as to the Goods 3) 
and the day before it was ſo held expreſly, for the reaſon afore- 
ſaid, and faid, That it had been alſo ſo reſolved. Coke, the Caſe 
of the Marq. IYinchefter was reſolved upon my Motion : And as 
to the miſchief or prejudice, That an Executor cannot have his 
Afton before Probate, that is, not in our Caſe 3 for here the Ad- 
miniſtrators may havetheir Action againſt the Exceutor, and then 
the Iſſne will be, Whether Will or no Will? and it was ordered, 
and the Prohibition granted (1), 

10. A Deviſe was made to 4. B. for life, the Remaindcr to 
C.D. in Tail, and if C D. die without Ifſue of his body , that 
then the Land ſhall be fold by his Exccucors 3 he maketh two 
Exccators, and dieth 3 4. B. dieth, C. D. dieth without Ifſue of 
his body : In this Caſe it ſeemeth, that one of theſe Executors 
alone cannot ſel] the Lands P. 

11. A man deviſed his Lands to his Wife for term of her life, 
the Remainder to D. his Daughter in tail, and it ſhe died with- 
out Ifſite, that then after the death of his Wife, the Lands ſhould 
be fold for the beſt value by his Exccutors, with the Aﬀent of 2. 
and B, and made his Wife and a Strangcr his Executors, and 
dicd : The Wife entered and died; A. and B. died, and the 
Execcutor who ſurvived fold the Land alone : The opinion of the 
Court was, That the Sale was not good, becauſe he wanted ſuffi- 
cicnt Authority *, or his Authority was determined. 

12. A man ſeiſed of divers Mannors and Lands, deviſed all 
the {aid Mannors and Lands to his Sitter and her Heirs for ever, 
Except out of this General Grant my Mannor of R. which T do ap- 
point to pay my Debts z and made two Exccutors by name, and 
died. One of the Executors dicd , the other took upon him 
the charge and execution of the Will, and afterward (old the 
Mannor of R. for 3001. for the purpoſe aforeſaid in Fee. It 
was the opinion of the Court, that he might well ſell it, for by 
the Circumſtances it appeareth, That ſuch was the Teltators in- 
tentz and not to leave the Reverſion to deſcend to his Heir, but 
to truſt his Executors with the Sale of it, for the payment of his 
Debts *. — 

13. A. made B. and C. his Executors, and by his Will ap. 
pointed, that they ſhould have and hold the Iffues and Profits of 
his Lands, until his Heir ſhould come to the age of 21 years, to 
the intent that the Executors with the profits thereof, ſhould pay 
his Debts and Legacics, and bring up his Childrer. Oneof the 
Executors dicd, the ſurviving Executor made his Executor, and 
dicd alſo, the Heir being within age. It was the opinion of the 
' Court in this Caſe, That the Executor of the Survivor might re- 
ccive the protits of the Lands, and diſpoſe of them during the 

'Non-age 
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non-age of the Hcir, becauſe it was an intercſt in the Executors, 
and notan Authority or a Tiuſt only *. 

14. If a man hath Fcoffecs, and makes his Will, That his Exe- 
cutors ſhall alien his Land it. the Executors refuſe the Admini- 
ſiration of his Goods, yet they may ſell the Lands, becauſe the 
Will is not of a thing Teſtamentary : But the Exccutors have 
not a power to meddle with the Land, unleſs ſuch a ſpecial 
power be given to them. It a man make his Will of his Lands, 
and that his Executors (without naming them by their proper 
names) ſhall icll them, it they retuſe to be Executors, yet they 
may ſell the Land : Bur it a man makes his Will, That his Lands 
which his Fcoffees have, ſhail be fold, and doth not ſay by whom, 
the Exccutors ſhall (1| the fame, and not his Feoffees, bccauſe 
the moncys which coine by t!;c Sale, ſhall be Aﬀers in the hands 
of the Exccutorsz w:1'..1 1+ 4 proot thai they may fſcll them ; 
And it his Will be, Fit the Exccutors [hall fol] the Lands be» 
fore the Alicnation; i':. ir iy rake and receive the profits 
thereotz and it no Saic © | 2c Heir (hall hold the Land for 
EVCT ©, | 

15- A man deviſeti: at his Executors ſhall (ell his Lands ; 
Now by thc Statute of 1 H. 8. cape 4. it the one refuſeih, the 
other may {<11 the Lan, but the Sale cannot be made to him who 
rctuſeth », 

16. A man made his Will, and made A. B. C. D. his Execu- 
fors. and deviſed his L ::15 to the faid 4. B. C. D. by their {pe- 
Cial names, and to thcir Heirs ard tarther deviſed, That the 
Deviſecs ſhoull (.]l the Lands to F. G. i he wontd give tor it be- 
fore ſuch aday 1001 and ii he wouli noi, that then thicy ſhould 
ſell it to any ot.'cr, to the pertormance of his Will, viz. the pay- 
ment of his D-bts. F, G. would not givethe 1025 1. one of the 
Exccutors rcfuled to inturmeddle, the other thr. c {old the Land: 
It was the opinion of thc Court, That the faine bcing a ſpecial 
and a joynt- tralt, that it could not ſurvive, and that the Sale by 
the three was void ». 

17. Bythe pretinſes it 15 evident, That if a man willeth that 
his Exccutors ſhall {c!] his Lands tor the payment of his Debts,and 
all they die but one, aid the Survivor make the Sale, the Vendee 
ſhall not ave the Land, and that tize Law is otherwiſe, if the 
Lands were dcviſcd to the Exccurors to be fold : The reaſon is 
as aforeſaid, becaulc in the former Caſe the Execurors have only 
an Avthority 3 in the other Caſc, thcy have an Interclt, Burt if a 
man maketh two Executors, and willeth, that they ſhall ſell che 
Lands tor the payment of his D<bts , and they {ell it only for Term 
of jiie, thc Rernainder to one of themſelves, and the Vendce dt- 
eth, he in the Remainder may erter *, Sed. ©. 
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In the King's Bench a Prohibition was prayed to the Spiritual 
Court, to fiay the Probat of a Will , wherein perſonal Goods 
and Free-hold of Lands were deviſed, upon this Suggeftion , 
that the Deviſor was not compos mentis, at the time of the De- 
viſe made. Dod, It doth not ſcem reaſonable to ftay the Pro- 
bat of the Will for the perſonal Goods, wherewith we have no- 
thing to do, for that would be very miſchievous for it the Pro- 
bat ſhould be ftaid, the Executor could not have any remedy tor 
them. Coke, It hath been formerly granted,as in the Marg. of J/in- 
cheſter's Calec,C0.6.23.Dod,But it hath been divers times ruled other- 
wiſc. Cuke,It was ſo ruled in Egertor's Cale, Rep.12. Fac.7. 6. Dnod 
fuit conceſſum per Haught, Coke, A Prohibition ſhall be granted as to 
the Frce- hold, @od fit conceſſum per Dod. And a Prohibition was 
granted accordingly : And it feems the Prohibition was ſo 
granted by the opinion of Dod 7. But in another Caſe, where 
an Adminiſtrator is ſued to Accompt, there and in ſuch Caſes a 
Prohibition hath been denied. For the Adminiſtration of the 
Goods of a Daughter, bcing granted to the next of Kin, viz. the 
Mother, the Adminiſtratrix being afterwards ſued in the Spiritual 
Court to Accowpt, and that the money which remained might 
be diſtributed among twelve othersnext of Blood to the Inteſtate 
And hereupon a Prohibition was praycd per Crook, for that the 
intentof the Statute is, that the next of Blood (ſhould foly have 
the benefit the Goods which remain. But the Prohibition was 
denied by Dod and Hawghbt. tor that it is common and frequent in 
the Law Books, that an Adminiſtrator may be compelPd to Ac- 
compt *. But if after a Prohibition, there be a Conſultation 
granted, there ſhall not be another Prohibicion, after the granting 
of ſuch Conſultation *. 

If a Teſtator doth will, That his Exccutors ſhall ſell his Land, 
or doth deviſe it to his Executors to be fold, and one of them refuſe 
before the Ordinary to Adminiſter, the other Exccutor cannot 
ſell the Land to him who ſo refuſcth *: Nor to any other, as it 
hath been held : For one deviſed his Land to his two Exccutors 
to ſel], and one of them refuſed before the Ordinary, and it was 
held, that the other could not fell ©, 

If Land be deviſed to be fold by two Exccutors, whercof one 
of them dies before the fale z in that Calc, the ſurviving Executor 
may not ſell the Land. It may be otherwiſe, in a Caſe where 
there are three or more Executors : -And therefore if a Teſtator 
doth deviſe, That his Sons (hall (ell his Lands, leaving four Sons, 
whereof one dies, the three ſurviving may ſell the Land 4. But 
where the Deviſe is ſpecial to Executors, and they eſpecially namcd 
co {ell the Lands, there is no power or authority to ſell in the 
Survivors of them, fox the ſale in that Caſe muſt be by the mall *, 

Ccc 


Cy Paſch.r4 lacs 
B. R. Rol. Reps 
Calc gs, 


(z) Paſch,r4 Jac. 
B. R. Sharp verſe 
Simpſon.Rol Reps 


( a) Pa: Is Jac. 
B.R. Rul. Rep» 
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(b) Stat.2r F,8, 
C-4. Andect.1.24. 
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A Tcſiator deviſed his Land to his Wife for her life ; and af- 
ter in his Will orders the ſaid Land fo be ſold by his Executors 
under-named; and after nominates two Executors, whereof one 
after died ; In this Caſe jt was held, That theſe Executors had 
but a bare Authority to {cll the Land after the Wite's death, and 
no Intereſt in the fame. It was doubted, Whether they might 
{ell before the Wife's death? But agreed, That in this caſe the 
ſurviving Exccutor might fell f, 

It a Deviſe be made by a Teſtator, That his Sons in Law ſhall 
{cl his Land, and after one of them die before any ſale made, the 
Survivors, being two, may {ell it 5. 

A man levied a Fine to the uſe of himſelf for his life, the Re- 

mainder to his Exccutors, until they have levied 3oo 1. for per- 
formance of his Will, and dies ; The Executors luffer a firanger 
to enter, who reccived of the profits of the Land more then 
was only ſufficient to pay the 300}. Aﬀter this the Executors 
entered, and made a Leaſe for ycarsz and it was held, That the 
Eſflate of the Executors was ended by their own negligence, and 
that the words of the Will, | they ſhall have levied, | (hall be taken 
for, | until they might have conveniently levied *. 
'-» A man deviſed his Lands to his cldeſt Son in Tail, the Re- 
mainder to his youngeſt Son in Tail, the Remainder to his 
Daughter in Tail: And if they all died without Iſſue, that 
then the -Land ſhould be ſold by Exccutorss The eldeſt en- 
tred, and dicd without Iſſue; the younger Son entred, and (uf- 
tered a Common Recovery, and after dicd alſo without Iflue; then 
the Daughter died alſo without Iflue : And it was reſolved, That 
the Exccutors could not now fell the Lands +. 

Land was deviſed by Husband to Wife for her life, the Re- 
mainder to another for his life: And the Teftator deviſed, That 
after their deaths, the ſame Lands ſhould be ſold by his Exccu- 
tors, or the Exccutors of his Executors: The Wife died before 
the Husband and the Teſtator,he in the Reverſion dicd,and during 
their livcs, one of the Executors allo died Inteſtate : In this Caſe 
it was the opinion of the Juſtices, That the Executors of one Exe- 
cutor ſhould not make the ſale, becauſe they had no Intereſt, but 
only an Authority, and that Authority joyntly 3 and therefore if one 
of them fail, the other cannot execute the Teſtament : And fo it 
was ſaid to beadjudged in Franklyn's Caſe, where a man deviſcd, 
That A. B. and C. D. by advice of the Parſon of G. ſhould (ell his 
Lands after his death 3 and before the ſale the Parſon died, and 
the other two could not ſell the Lands *. 

Deviſes, That Exccutors ſhall {ell Lands, and with the money, 
the Proceed of ſuch Sale, pay fuch and ſuch Legacies, or ſums of 
money in particular, to ſuch and ſuch perſons by name, _— 

uch 
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ſuch Lcg:cies as for which Suits may be cominenced 1n the Ecc)e- 


- fiaſtical Court: But for this, every-one thac is to have a part 


therein, may have an Accompt for thc {ame againfi the Execu- 
tors after the Sale !. 

The Caſe was, one having 6 1. Land per annum in poſſfiton, 
and other Land in Reverlion, upon au tor lite, by his. Will 
deviſed all his Lands to his Executors for ten years, to pay his 
Debts, and perform his Will: And that after the ten years ex- 
pired, his Exccutors, or one of them, or the Executors Execu- 
tors, or any of them, ſhould ſell his Lands: He made divers 
Executors, gave 40 l. Legacies by his Will, and died. After the 
ten years, two of the Exceutors ſold the Land: In this Caſc it 
was held, 1. That the Land in Reverſion might be fold, as well 
as the Land in Poſſeſſion. 2. That the Sale made by two of 
the Executors was good. 3. It was agreed that the Devile, 
That his Exccators might (ell, was a good Deviſe within the Sta- 
tute of Wills ®. 

Lands in Poſſcſſion and Reverſion upon a Life, are deviſed to 
three Executors, to ſell to pay Debts: One of che Executors dies, 
the Tenant for life dies: In this Caſe it was held, That the Sale 
of the whole by the ſurviving Executors was good =», 

Before the Statute of 27 H. 8. Ceftiry que uſe : By his Will de- 
vifed, That 4. B. and C. his Feoffees, ſhould ſuffer his Wife to 


take the profits of his Lands during her lite ; and that after her 


deceaſe, the premiſes ſhould be {old by the ſaid Feoffees, and that 
the moneys thereof received, they ſhould pay to certain perſons. 
The Teſtator died, A. one of the Feoffees' died. The opinion 
of the Court was, That the Survivors could not ſell the Land : 
But they doubted of it, in cafe they had not been ſpecially named *. 
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CH A P. XVII. 


Of Legacies and Deviſes in reſpe® of Marriage, as alſo 
between Husband and Wife. 


I. A Condition of Marraggggnay be anzexed to a Legacy 3 but an un- 
lawful Condition mM, $01 and doth not prejudice the ſame. 

2+ A Condition of Marriage, with the conſent of a third perſon, doth 
oblige the Legatary to marry, if he will bave the Legacy 3 but 
doth not oblige him to have ſuch conſent. 

3, A Condition of Marriage with the advice of another, obliges the 
Legatary to ask ſuch advice, if he will have tbe Lezacy, but 
doth not oblige him to follow it. 

4. If a Legatary be married when a Legacy i given him on Con- 
dition of Marriage, it is material to ſee whether the Teſtator 
knew ſo much, or #0t. 

5. A Condition againſt Marriage is vaid, and the Legacy will be 
good notwithſtanding. 

6. If tbere be given to one, if he ſhall uot marry, a Legacy when 
he dies ; he ſhall have it preſently, and not wait for it till his death. 

7. If 200. be given to one if ſhe donot marry, and 100 |. if ſhe 
doth, and ſhe after marrieth , What ſhall the Legatary have ? 

8. What the Wife fhall bave (as to ber Legacy) if ſhe marry after 
ber eleQion to the Contrary. 

9. The diftinGiion which the Canon Law makes, in caſe of: Condiii- 
ons direGly contrary to Marriage. 

10. If the Hxsband doth deviſe bis Howſe to his Wife quamdia 
ſhe ſhall continue a Widow, and ſhe live and die ſuch, i ſhall. 
accrew by the Civil Law to her and her Heirs for ever. 

11. A Legacy 0 « Marriage Condition, or made payable at a time 
to come, and the Ltgatary die before the time come , whether 
and when due. | 

12. Difference between bequeathing a Legacy to one when be (all be 
of full age, and bequeathing it to hints be paid when be is of full 
ages 

T3 oct Deviſe made by a Feme ſole to bim with whom ſhe after 
marries, is void. ; 

14+ A Deviſe of Lands generally made by the Husband to the Wife for 

\ lifes no bar to her Joynture,otherwiſe.if deviſed for her Foynture. 
15. A moicty of Goods deviſed by the Husband te the Wife, is the 


moiety of them as they were at his death, if there be Aſſets enough 
for his Debts. 


i. ] F a man bequeath 1co fl. to A. B. provided that he mar- 
ry with C..D. the Marziage muſt take effe& with ED. | 
b: : cfore 


— 
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before the Legacy is duc to A. 3. unleſs there be anlllegality or 
coo much Indignity in ſuch Marriage : In which Caſe, the Condi- 
tion is void in Law, and it ſhall not prejudice the Legatary *. 

2. If I bequeath 2o/. to E. F. ſo as ſhe marry with the good 
liking and conſent of 4. B. ſke muſt marry, otherwiſe ſhe hath 
no right to the 20/. *. But ſhe is not oblig'd eo have the con- 
ſent of A. B. therein *Þ Yea, ſhe ſhall have the Legacy, though 
ſhe marry not only without his .conſent, but alſo although 4. P. 
be altogether unacquainted therewith,or knowing thereot, ſhould 
contradid& it 4, unleſs it be appointed in the Will expreſly, That 
in caſe ſhe marry without ſuch conſent, the ſaid Legacy of 20 /.ſhall 
be and cnure to ſuch or ſuch pious Uſes ſpecially mentioned in the 
{aid Will. ©. | | 

3. It I bequeath 100. to 4: B. ſoas ſhe marry with the Ad- 
vice of C. D. In this Caſe 4. B. ſhall not have the ſaid Legacy, 
unleſs ſhe require or deſire the Advice of C. D. Albeit, ſhe be not 
obliged to follow his Advice therein, yet the is obliged to ask 
his Advice, or ſhe cannot have the ſaid Legacy. The reaſon of 
the difference in this Caſe from the former is, That in the for- 
mer there may bea total impediment to Marriage it (elf; in this 
it is otherwiſe fo But if C. D. be dead, whercby the Conditi- 
on 1s rendred impoſlible ; In ſuch Caſe it is as it it were perform+ 
cd, provided that C. D. were dead betore his Advice could well 
be ask*d or required. 

4+ If a man bequeath. 1co 1. to C D. in this manner; viz, I 
give and bequeath 100 |. to C. D. if he ſhall marry. And C. D. was 
a married man at that time when the Teſtament was made. Ia 
this Caſe it is reſolved, That if 4. B. the Telitator were at the 
time of making the Teſtament ignorant of C. D's being then 
married, the Legacy-is inſtantly due to him upon the Teliators 
death, becauſe the Condition in a legal Conſtrucion,. is actually 
performed : But if the Tcſtator at the time of his making the Te- 
ſtament, didinfallibly know-that C. D. was then married, the ſaid 
Legacy 1s not due to him until he be. married a ſecond time 8 :; 
Which Diftin&tion ought to fall under Conſideration with thoſe. 
who hold, That if a Teſtator bequeath 100 . to C. D. towards: 
her . Marriage, the Legacy may be due to her, albeit ſhe-were mar- 
ried at that time when the Teſtament, was made *, 

5. If I bequeath 10 1. to one, provided the do not marry, it. 
i5.a Void Proviſo in Law, and ſhe (hall. have the 101. although 
ſhe do marry. i, Otherwiſe it is, it the words be, Provided, 
ſhe do not marry at ſuch a time, or in ſuch'a place, or with ſuch 
a. perſon *. | 

6..It a man Deviſc to A..B. in this manner, 'viz.. I give unts: 
A, B. if. ſhe ſhall #ot marry,, my. Mannar of D.-when ſhe dies : In 
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(d) Vaſqu. Con. 
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(le) Mant, ubi 
Supra» 


(f) Mant. ibid. 
nu.10. & Gral- 
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(g) Si jam ſata. 
ft. de Cond. & 
Demon. & Papo. 
Notar. [+ I.g. fit. 
dz Fidei comit:. 
(h) Bald. ad C. 
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(i)Mant.l.11.tit, 
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C1) Cutac. in 1. in 
reſi<to $6. Sed (1. 
De luis & Legit. 


Cm) L. Titia. f. 
D: C nd. & De» 
monſt. 


(n} Surdus de 
Alimentis, tt. 9. 
queſt. 16. verl- 
Addo. 


(06) In Rot.Rog- 
dicit Matheac.de 
Legat. in lib.1, 
CaP- 4+ NU 17, 


@ Mant. lib.21* 
rit. 19- & Ranch 
Decil: part TI. 
C-oncl. 2993. cum 
multis allis» 


(q) De Prztis, 
lib. 4. int.1, dub, 
I O. 11Us 93s, 


this- Caſe A. B. although ſhe marry, ſhall have the Mannor pre. 
ſently; and not expe or wait for it until her death. The reaſon 
is, -becauſe that time of her death is not joyned with the Legacy, 
but with the Condition 3 as if the Telator had faid 3 viz, If A.B, 
ſhall remaix unmarried to her death '. 

7. Suppoſe a man doth bequeath 20-1. to A. Bif ſhe do not 
marry. and 100 l. it ſhedo marry and after ſhe marrieth. Some - 
are of opinion, that in this Caſe A. B. ſhall have 3ool.wviz. 1001, 
becauſe ſhe is married, and 200 /. becaule the Condition of non+ 
Marriage, or againſt Marriage, is void. Others are of opinion, 
that ſhe can recover but one of the (aid Legacies, and that is the 
2000, ®, ; 

8. Suppoſe a man bequeath to his Wife the uſe and occupation 
of all his Goods, if after his deceaſe ſhe (hall abide in her Widow- 
hood : But in caſe ſhe marry again, that then ſhe ſhall have only 
100 }. In this Caſe, if at firſt the Wife's Ele&ion be to continue 
in her Widow-hood, ſhe (hall accordingly enjoy and have the 
uſe and occupation of the ſaid Goods: But if atter that ſhe marry, 
ſhe ſhall not have the ſaid 1601. "®. And fomeare of opinion, 
Thar by ſuch ſecond Marriage, {be forfeits both the (aid Legacies, 


- becauſe thereby ſhe nulls her precedent EleQion whereby ſhe was 


concluded, and therefore ſhall allo reſtore or refund the value 
of the intereſt of ſuch Goods as ſhe uſed and enjoy 'd during her 
Widowhood and ſo it hath been adjudg'd *, 

9. Although a Condition dirc&ly contrary to Marriage, an- 
nexcd to a Legacy in a Will, is a void Condition for that very 
reaſon , yet the Civil, or rather the Canon Law, doth diſtinguiſh 
in this point between a Virgin and a Widow, and ſays, that 
ſuch Conditions againſt Marriage ( as to a Virgin ) are void 
but allows them as to Widows ?. Specially , it the Legacy 
be given by a Husband to his own Wife, or by a Son to his 
Mother. 

10. A man bequeaths the Houſe whercin he lives to A. B. his 
Wite, quamdin ſhe ſhall continue a Widow , and dies: A. B. 
doth not rc-marry, but lives and dies a Widow : In this Caſe, 
the ſaid Houſe by the Civil Law comes to A. B. and her Heirs for 
ever *% Note, That what in the premiſes hath been (aid 
touching the invalidity of Conditions againſt Marriage, annex- 
cd to Legacies in relation to Females, holds the ſame in Law 
touching the like illegal Conditions in reference to Males or 
Maſculines. 

11. A man deviſed to his Daughter 500 1. towards her Mar- 
riage, In this Caſe it was the opinion of the Court, That if 
the die- before Marriage, her Executors ſhall have it : But if the 
words were, [ To be paid at the day-of her Marriage, or at the 

age 
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age of One and twenty years, | and ſhe dieth before both, it is 
otherwiſe *, The latter part of which Judgment ſeems not to 
' agree with the Civil Law in that point 3 which ſays, the time 
of the age of a Legatary, may be joyned either to the ſubſtance 
of the Legacy, or to the execution and performance of the lame, 
If the time of the age of the Legatary be joyned to the ſubſtance 
of the Legacy, as, when the Teſtator doth give the 1-01. when 
thou ſhalt be of the age of 21 years : In this Cale, it thou dicfi 
before that time, thy Executors cannot recover the 1007. But 
if the time of the age of the Legatary be joyned only to the exe 
caution or performance of the Legacy, as, when the Teſtator doth 
give the 100 1. which be willeth, ſhall be paid whe thou accompliſh 
the age of 21 years : In this Caſe, although thou die before thon 
accompliſh the age of 21'years, yct thy Executors or Admini- 
firators ſhall recover the ſame, when the time is accompliſhed, 
wherein thy ſelf (if thou hadfi been then living) mightſ have re- 
covered the ſame. 

12. Conſonant whereunto is that which we find reported , viz. 
That it was agreed by the Court, That it a man deviſcth to his 
Daughter 109 /; when ſhe ſhall be married, or to his Son when 
he ſhall be of tull age, and they die betore the time appointed, 
and make Exccutors, their Executors ſhall not have it. But it 
is otherwiſe, it the Deviſe were to them, to be paid at their full 
ages, and they die before that time, and make Executors, there 
the Executors ſhall have it *© Which difference was ſince like- 
wile ſo agreed and adjudged *. 

13- A Feme Sole, deviſeth Lands to A. B. in Fee, to whom 
afterwards ſhe was married 3 and during the Coverture counter- 
mands her Will, ſaying, Her Husband ſhould not have the Land, 
nor any other benefit by her Will, and dies: In this Caſe, the 
Husband ſhall not have the Land 3 not only becauſe of her coun- 
termand, but becauſe of the difability of a Femme Covert to make 
a Will, which takes no effec till the partics death *. And there- 
fore if a Feme Sole deviſeth Lands to a man, and then takes him 
to Husband, and dies : This inter-Marriage is a Reverfion of the 
Deviſe, andthe Heir.of the Woman ſhall have the Lands, and 
not the Husband 3 becauſe after Marriage the Will of the Wife; 
in jadgment of Law, is ſubje& to the Will of her Husband, and 
a Feme Covert hath not any Will; for the making of the Will 
is but the Inception thereof, and takes no cftect till the death of 
the Deviſor *. 

14. If a man deviſeth Lands penerally to his Wife for the 
Term of her life 3 it cannot be averred to be for the Joynture 
of the Wife, and in fatisfaction of her Dower : But it a man 


deviſeth Lands to his Wite for life, or in tail, for her Pann 
an 
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.Of Legacies and Deviſes. Parr IL. 
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Barton and Gores. 
Cale. Telv. 
Brook. tit. D:- 
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C2) More bl Caſe 
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and in fatisfa&ion of her Dower, the ſame is a good Joynture 
within the Statute of 27 H. 8. *. | h 

15. A man deviſed the moiety of his Goods to his Wife, and 
died. It was the opinion of the Court, That ſhe ſhould have 
the moicty of them as they were at the time of his death, it his 
Exccutors had Aſlcts ſufficient to pay his Debts ', Alloit a man 
hath Goods worth 1001. and oweth 201. and giveth to his Wite 
the one half of all his Goods, to be cqually divided between him 
and his Exccutors: By this Deviſe, the Witc ſhall have che one 
half of all the Efiate, without any Detalcation (1). 

If a Legacy be given toa Weman Covert, and her Husband 
give a Releaſe, and afterwards he and his Wife ſue in the Eccle- 
fiaſtical Court for the Legacy, the party ſucd ſhall not have a Pro. 
hibition upon the Husbands Releaſe, becauſe the Temporal Judges 
cannot meddle with a Legacy, nor conſequently determine, whe- 
ther the Releaſe will extinguiſh the ſame. As the Caſe 29 Eliz. 
Adjudged. 

The Husband may deviſe to his Wite, although they are but 
one perſon in Law, tor it takes no effect till after his Dcath. 

A Rent was deviſed joyntly to Husband and Wife, the Husband 
dicd Tecſtate ; The Wife took Adminiſtration of- his Goods, and 
as Adminiftratrix brought her Action of Debt for the Arrearages 
of the Rent behind in her Husbands life-time: It was held in 
this Caſe, that the (aid Arrearages were due to her 24 jnre proprio, 
and the naming of her (clf Executrix of hcr Husband was a Sur- 
pluſage (2). 

Lands were deviſed to F. for life, upon Condition, That ſhe 
ſhould not marry 3 and if the died or married, that then the Land 
ſhould remain to A. in Tail: And if A. died without Ifſue ot his 
body in the life of E. that then the Lands ſhould remain to the 
{aid E. to diſpoſe thereof at her pleaſure : And if the ſaid 4. did 
ſurvive the (aid E. then the Lands ſhould be dividcd berwixt 
the Siltcrs of the Deviſor, It was objcQed, That E. had but 
an Eſtate tor lifes and that theſe words, viz. That it A. dieth 
with Iflue in the life of E. that then the Lands ſhould remain 
to E. to diſpoſe, ſhall not be conſtrued to give her a Fee-ſimple, 
but to diſcharge the particular Eſtate of the danger which might 
come by her Marriage 3 and by the Limitation of the latter Re- 
mainder, the meaning of the Deviſor was not , that ſhe ſhould 
have a Fee-{imple, for the Remainder 1s not limited to her Heirs, 
But the opinion of the Court was, That upon the words of the 
Limitation of the Remainder to E. nod 3ntegra remaneat vite E, 
ſhe might diſpoſe thereof at her pleature: For the Diviſion. is 
limited to be upon a Contingent, ſci}, It 4. ſurvive E. But if 
E. ſurvive 4. thcn his intcnt is, not that the Lands m_ 4 

vided, 


kw a. As. ©« co oa. -za  _ __ 


— WM — 


a 


Parr Il. Of Legacies and Deviſes. 385 


divided, but that they ſhould wholly xemain to E, And {0' E. had mar Etiz- 
a Fee-fimple in them (3). Hardjzs Cafe. 


Leon. 253, 


CH AavÞe. XVIIL 
Of Legacies and Deviſes to a Child in the Womb, as alſo 


to Minors. 


I. A Deviſe to an Infant in the Womb is good. 

2. It may be good, though the Infant be rip d alive out of the 
Womb. 

3. It is good, thowgh it be a DTeviſe in Remainder, or in Tail. 

4+ How the Divideud of a Deviſe ſhall be in caſe of Twins, unex- 
pefted, or an Hermaphrodite. 

5. How the Legacy ſhall be apportioned, when bequeathed to any 
Child in the Womb, and more than one or two happen to be 
born. | 

6. Where a Deviſe wid or voidable in bis Inception, may become 
good by matter ex poſt facto. 


Ts Hat a Child in the Womb, to whom a Legacy is be- 
queathed , or Lands deviſed, is after his or her birth, 
though ſubſequent to the Teſtators death capable of taking by 
ſuch Deviſe, is a Truth now not to be controverted, though it 
hath been contradided, and otherwiſe reſolved; for we find ir 
reported in a, Caſe thus ſtated, viz. A man had Iſſue five 
Sons, his Wife being with Child with the fixth at the time of 
his death 3 and by his laft Will declared , That the third pare 
of his Land ſhould deſcend and come to his Son and Heir, the 
other two parts he bequeathed to his four younger Sons by 
name, and to the Heirs males of their bodies 3 and it the Infant. 
in the Mothers womb be a Son, then he to have a tifth part, 
as Co-heir with his four elder Brothers. The fixth Son was 
born after the. death of his Father : In this Caſe it was reſolved, 
That the Son born after the death of the Father, ſhould not 
have any thing, becauſe he was uncapable as a Purchator, when 
the Deviſe was firſt to take eft;&, becauſe he was not then in eſſe 
or rerzm nature *. Notwithſtanding which, it was not long (a) Mich 14 tt. 
after in another Caſe otherwiſe underttood : In which Caſe it was "-- -—4,/+ hy 
admitted, That a Deviſe to an Infant in his Mothers belly was P+ 58.8. 6. «. 
good *, It is prcfumed, the Intendment is of ſuch an Infanr, (©) Trin. 7 t:. 
as was born aftcr the Teftators death. In other Cafes allo it jor 155 & 
hath been held, That a Devile to an Infant in his Mothers belly is - 
Ddd good 
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( ) Farringdon's good ©, And there is a Caſe which ſaith, That a Deviſe of Copy- 
Ce i xe hold Land to an Infant in the Mothers womb, is not good in 
karl of Bedfor's Poſſeſſion, but that it is good in Remainder (1). By the Civil Law, 
5Y goT even ſuch as are not born at the time of making the Teſtament, 
c 1) More, Caſe may be appointed Executors (2), provided they happen to be 
(3 L. placet. & born at the time of the Teſtators death (3)z yea, ſome are of opi- 
ga te nion, That it 15 ſuthcient they were at that time but conceived 
- *Hongel * in the Womb: For by that Law Conception is taken for a being 
(4) quiinuti® born, when it relates to the Infants benetit and advantage (4); 
homino © And Teſtaments in favour of the Teſtators Children, fhall be g20d, 
how imperfect ſocver otherwiſe they are but not ſo as to ſtrangers: 
By which word 1s to be underſtood there, all that are not the 
Tefiators Children: And as the Parent by his Tcftament appor- 
(5)Novel.C: Mats tions his Goods among, his Children, fo they are to have their 
9. Nos igituz Parts accordingly (5). 
2. A man deviſcth his Land to his Wife, bcing with Child, the 
Remainder to the Iſſue exventre ſa feme 3 his Wite in Travail di- 
(4) Dyer in Stat. Eth, and the Son is rip'd' from his Mother alive, he ſhall have the 
a 3 aid Remainder ©, 

: 3. If one be poſſeſſed of a Term of years of Land, and deviſe 
the ſame to his Wife during all the Term, and if ſhe die within 
the years of the Term, then to A. and B. his. two Sons, it they 
have no Ifſue male + But if they or either of them have Iſſue 
male, then that it ſhall go to the uſe of thoſe Ifſnes male : The 
Wife dies, and the two Sons diewithout Iſſue born, one of their 
Wives being privily with Child of a Son,. who after his Fathers 

Ce Hill.13 Jac.* death is born: In this Caſe, and by this Deviſe, the Ifſue male 
el C 3 ſhall have it as ſoon as he is born *. 

"4+ Suppoſe a man poſlefſed of an Eſtate to the value of 721 1. 
his Wife being with Child, did deviſe in this manner, viz. Whereas 
my Wife is with Child, I Will, That if ſhe be delivered of a Son, 
that then that Son ſhall have 4801. 13 s. 4 d. and my Wite ſhall 
have 2401.6 s. 8d. But in Caſe ſhe be delivered of a Daughter, 
then my Will is, That that Daughter ſhall have the 2401. 6. y. 
$ 4. and my Wife ſhall have the 480. 13 5s. 44, anddics. It 
happens, that the Wite is after delivered both of a Son and a 
Daughter. The Queſtion is, How each Legatary ſhall be fatish- 
ed hisand her Legacy, according to the intention of the Teſtator ? 
for by the Will a Legacy is given to each of chem : It is reſolved, 
That according to the Tefiators intention, which is the Index 
of the Tcſiament, the Son ſhall have double to the Wife, and 
the Wife double to the Daughterz and conſequently the Son 
ſhall have 4127. the Wife 2-67. and the Daughter 103 }; which 
in all amounts to 721 /. the full value of the Teſtators {aid Eſtate. 
So that each perton is to have 'a' pottion an{wcrable to the rate 
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of proportion mentioned in the Will f : Burif the Child which on ergy 

the Mother brings forth be an Hermaphrodite, then it ſhall have the tus. * Mane. de 

portion due to that Sex whereof the Hermaphrodice doth mot. my ule. Vol. 

participate #. But if that alſo be doubttul, it is to bepreſumed (4)1-queritur #: 

according to the more worthy Sex, viz. the Maſculine *. hr | 

5. In caſe a Teſtator ſaith, If my Wife bring forth any Child, 8arr. in did. 1. 

I give to the ſame 1001. and ſhe bring. forth two or three Chil- 2% 

dren: In this Caſe. every Child may: obtain a Hundred pounds, 

if there be Aſets ſufficient, and the Tettators Goods will (ufhce 

to ſatisfic the ſarnez otherwiſe there multi be a proportionable de- 

duQion +. (i) L.quiffie- 
Us. $. 1. ff. de 
Legib. & DD. 


ibid. Others ſay, the Legacy muſt be divided among them. Mantic. ConjeR. ult. Vol. l. 4. ins Ns 4. If be 
had faid, 1 give to the Child in the womb 1001. h 


6. There is a Caſe, wherein by the birth of a Child after his 
Father, the Teſtators death, a Deviſe becomes good to another 
which otherwiſe would be void, when none is given to him(elf; 

As thus, If one deviſe his Land to his Daughter and Heir ap- (&) Fitz. tit. A 
parent in Fee-fimple, this Deviſe is void 3 yet if in this Caſe the _ "pete 
Wife of the Deviſor be privily with Child of a Son, which is Tetim-cap.155. 
born after his death, now is the Deviſe become good, for now 4 ge 
ſhe is not Heir to her Father *. Q.. | _—_ - 

. Mead and Pyriam Juſtices in the C.B. affirmed, That it had 
been there adjudged in the Lord Dyers time , That if Lands 
are deviſed to two men, and the Child wherewith the Deviſors 
Wife then gocth, that ſuch Deviſe is good, and the Child ſhall 
take by ſuch Deviſe : But whether they ſhall take in Common or 
Joynt-tenancy the Lord Dyer doubted '. 

A. poſſeſſed of a Leaſe for years, deviſed the ſame to his eldeſt 

Son, and the Heirs of his body ; and if he died without IHfue, Mic. 27 & :8 ett. 
then to P. his younger Son, and the Heirs of his body , and for 3 £579 
default of ſuch Iſſue, that the Term ſhould remain to his Daugh- Rp. nu- 358. 
ters. The Teſtator dies, leaving two Daughters, and afterwards 
another Daughter is born. The eldeſt Son fe]ls the Term, and 
dies without Ifſue; the younger Son dies alſo without Iflue : 
The three Daughters enter, and the Term was adjudged to them 
three, although the youngelt Daughter was not born at the time 
of the death of the Deviſor 3 otherwiſe, it he had named the two 
Daughters in the ſaid Deviſc by their proper names. 

In Treſpaſs. The Caſe was: One deviſed his Lands to his 
two Sons, and the Heirs of - their bodies, and that his Exccutors 
ſhall have them, until they come to thcir ſeveral ages of 21 years. 

The onc attains to the age of 21 ycars. The Queſtion was, 
Whether he might enter? It was faid, They were Joynt-tenants, 
and that the Exccutors ſhould hold them till thcy both came of 

Ddd 2 the 
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Sweet & Beal®s 
C ſe, Lane Rep, 


the ageof 21 y:ars But it was holden otherwiſe by the Court 
for the words , until they accompliſh thetr ſeveral ages 3 viz. 
Reddenda fingula fingalis, quoad, either of them come to the age 
of 21 years, he ſhould then have his part and poſlefſion, and yer 
the Joynt-tenancy ſhould hold place C1). 

A man deviſed his Lands to his Daughter and her Heirs, when 
ſhe came to the age of 18 years; and that |.is Wife (hould take 
the profits of the Lands to her uſe. without any Accompt to be 
made, until the Daughter come to 18 years 3 and made.his Wife 
his Executrix, and died—Provided, the Wife ſhould pay the old 
Rents, and find the Daughter at School : The Wife enters, proves 
the Will, takes Husband, and dies. It was found, That all the 
Conditions were performed, and that the Daughter was within 
the age of 18 years. It was reſolved in this Caſe, That it was 
a Term for years in the Wife, and a good Leaſe. The other 
Queſtion was, if this Truft of Education were a Limitation per- 
ſonal, that the Lands ſhould be no longer in the Wife, then ſhe 
did educate the Daughter. It was rcfolved, That it was not (2). 

Deviſe to a Wife, until the Ifſue accompliſh the age of 18 years, 
endeth not by the death of the Iflue before, as was reſolved by 
the Barons of the Exchequer, in a Caſe there depending). where- 
in A. B. deviſcd a Term to his Wife, until the Ifſue of the body 
of the Deviſor, accempliſh the age of 18 years, bringing up the 
ſaid Child: And the Jury found, That the Deviſor had Ifſue at 
the time of his death, but that the ſaid Iflue dicd before he ac- 
compliſhed the age of 18 years. And che Barons refolved, That 
the Eſtate of the Wife of the Deviſor is not determined, until the 
Iſſue ſhould have come to the age of 18 years3. and Judgment 
was given accordingly (3). 
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CH AP. XIX. 
Certain Caſes of Deviſes touching Lands and Chattels- 


real. 


I. The difference in power of deviſing between bim in Fee, and 
Tenant in Tail for life. 

2. What Uſes are deviſable 

3+ Money payable on a Mortgage is deviſable, though deviſed be- 
fore the day of payment. 

4+ Obligations or Chattels-real in right of a Wife, as Executrix 
or #02, are not deviſable by the Hus band. | 

5- 4 woid Preſentation is not deviſable: In whatkind an Advow- 
fon tn Fee may be. 

6. Whether Leaſes and Rents may paſs under the Notion of Im- 
moveables, as alſo Bonds and Specialties under the Notion of 
Moveables. 

7. What ſhall paſs by a Deviſe of all Goods, Chattels, Moveables 
or Immoveables. 

8. The difference between an univerſal. Succeſſor, and a naked Exe 
e4tor or particular Legatary. x 

9. Deviſe made under Coverture, may be good by new Publication 
after the Husbands death, otherwiſe not. 

TO. The fame Law as to a deviſe made by an Infant during Mi- 
nority diſqualified. | 

11. Not. full payment, equivalent to no payment. 

12. A perſonal Charge incumbent on a Legacy, is to be defrayed 

by the Execntor, nat the Legatary. 

13. Equity in EleGion to be regnlated by the Teſtators inten+ 
Hon. | 

I4+ Circumſtances of a Deviſe not reſftriqive, nor joyned 0 the 
Deviſe it ſelf, ought not to minorate the ſame. 

15. A Deviſe ſhall be interpreted to the utmoſt Conſiſtency with 
the Devifors words, to the beſs advantage rf the Deviſee. 

16. Comprehenſive words oughtnot to be extended beyond what is ra» 
tional in ( onſtrufion of Law. 

I7. oY advantage of a Reſiduary-Legatary, when others re- 
fuſe. | 

18. Diſcrepancy among the DD. touching a Legacy to the poor. 

19. Acceſſory advautages to a Legatary between the making the 
T eftament and the Teſtators death. 

20. The Deviſe of a thing not in rexum natura at [the Teſtgtors 
death, is voids Ee 

2'Lo- The 
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21. The Teftators Eſtimation of a Legacy doth not alter the Con- 
diticn thereof. 

22. The Execntor may not exceed bis Teftators Eſtimate to a Les 
gataries prejudice. 

23+ The Deviſe of a part, not expreſſing what part , implics a 
moity. | 

24. C rations of Law to avoid uncertainty and the Law 

' touching EleGions. 

25. Where a Legacy s given Nomine pane, and failure iy the 
Execntor, the Legatary may take either, but not both Legacy 
and Penalty. 

26. Where there happen two Elections in one Deviſe, the Lega- 
tary ſball have the firſt, the Executor the ſecond. 

27. The Law touching a Deviſe of a Houſe , where the Teſtator 
had none, or many, or burnt or rain'd, or pull d down, or dema- 
liſh'd, or re-edified. 

28. In what Caſe a Mill joyning to a Houſe, ſhall paſs by a Deviſe 
of the Houſe, or not. | 

29, One thiug ought #ot to be compriz'd under the Appellation of 
another, befide tbe Teſtators Intention. 

3o. Ore Stable, or one Kitchin to two Houſes, ſhall paſs with 
that deviſed Houſe, whereto they are moſt nigh , or moſt con- 
$39 OUS» | 

31. The Law touching the Deviſe of a Houſe, with all things 
therein. 

32. The difference between a Deviſe of a Chamber, andthe De- 
viſe of a Shop. 

33- The Deviſe of a Field, carries alſo the Edifice ereGed there- 
ons 

34+ The Cvil Law, where the Fee of Land is deviſed to one, and 
the Rents of the ſame Land ts another. 

35- In what Caſe an errour or miſtake in the Teſtator, may be a pre- 
judice to the Legatee. 

36. A Legacy or Deviſe may be inferr'd as well from the Teltators 
tntention as expreſſion. 

37. A Deviſe by reaſon of an Omiſſion of that whereof the Teſta- 
tor ſaid he would make a deſcription, is not void. 

38. A Legacy to two, whereof one is 'not, accrews in the while to 
the other that is. 

39+ Further Exemplifications of Law touching Deviſe of Houſes, 
altered, burnt, and re-edified. 1 

40. An Exception of a thing which is not, is no prejudice to the 
Deviſce. 

41. The ſame thing conditionally twice deviſed by two Teftators to 
ſeveral perſons, how or in what Caſe good to etther or not. 

| 42. By 
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42. By a Deviſe of Ground, doth paſs the Edifice thereon, albeit 
it were ercded after the Deviſe made. | 

43- How a Deviſe is to be apportioned , where the Deviſees axe 
Jjoyned in the thing deviſed, but diſ-joyned in the manner of de 
viſing. 

44+ A Deviſe of Lands by a certain Name, carries all of that 

| Name, though otherwiſe diſtin, unleſs the Teſtator intended 
otherwiſe. 

45+ Any words that do bnt plainly declare the Teftators meaning, 
may ſerve for a Deviſe, 

46. The Executor ſhall pay the Land-lords Rent for Ground in 
Leaſe, the Fruit or Proceed whereof is deviſed to another for 
the Ter me 

47. A miſtake in the Teſtator only of the Scitnation of the Lands 
deviſed, fh ill not prejudice the Deviſe. 

48. The difference between neceſſary and voluntary Alienations, 
probibited to Deviſces by a Teſtator. | 

49. A Tripartite Caſe in point of Alienation prohibited by a Te- 
ſtator. 

50. How the Diſ-junitive [ Or, ] in Legacies and Deviſes, is fre- 
quently underſtood for the Conjundive | And. ] 

51. How the ox-performance of a Condition annexed to a Deviſe 
of Land in Fee, may make the Deviſe void to one, and good to 


another. 
52, Some Poſſibilities, Contingencies, and nucentainties, in what 


Caſes deviſable, 


I. Here a man is {eifed of a Houſe in Fee, or of Land in (#) Co: 4. 63. 
Fee, and may dcevite ſuch Houſcor Land 3 in ſuch Caſe 220g _ 
he may deviſe the Doors, Windows, Wainſcot, or the like Inci- _ "3, non 
dents of the Houle 3 alſo the Trees and Grals growing upon ſuch vid. 1. COTS 
Land. Otherwiſe it is with a Tenant in Tail for life or years in 9s inqvilinus. 
in prin. de Leg.T. 
Houſes or Land *. & Pereg. de fidei 
2. If a man hath an Uſe that is not executed by the Statute Eo en 
Uſes, but remains at the Common Law, he may make a good De- 
viſe thereof *, And theretore if one poſ{cfſed of a Term of years, -(b) Perk. $c&; 
grant it over to another to the uſe of the Grantor, he may difpoſe 
this Uſe by his Will, for it is in the Nature of: a Chattel, 
3- One that hath money to be paid him on a Mortgage, may 
deviſe this money when it comes. If -4. Enfeoff B. of Land, 
upon Condition that if B. do not pay A. 1001. ſuch a day, that 
then A. may re-enter : In this Caſe, 4. may deviſe this 100 l. 
if it be paidz and the Legacy is good, albeit it be made before Ws 7 


the day of payment come (1 }. | | 527% 
&+ A. 


ES —FIRET ny I IE Pe mg een com 


Of Legacies and Deviſes. P a RT II, 


Cc) Perk. Set. 
560, & Dr, & 
Stud. Cap-7. 


(d ) Trin. 13 Jac. 


£1 B. Re ; 


(e) Agrced.JHill. 
9 Car. ia E. B. 


(f) Gfofl. in 1.bis 
verb. f.de hzr® 1. 


inſt. Barr. Bald. 


ibid.& Stanf.Pre- 
rog.c-16.& T y- 
raq. de retr- art. 
Lign 6. rt. glol. 7. 
Nu. 195. & vu 
Conl. 209+ 


(a) Kelway.Rep. 
Fo. 118. 


(1) More, Caſe 
451+ 474: 


(2) Dyer 59.164. 


Broo. Done 43. 
Kelw. 35» 


(3) Ibid. 


4. A man cannot deviſe by his Will any real Chattels that he 
hath only in right of his Wife; nor the Obligations that are 
made to her alone before or during the Coverture, nor the Chat- 
tels real or perſonal which ſhe hath in right only of another as 
Exccutrix. But all her own proper Goods and Chattels Per- 
ſonal, and all Obligations made to them both during Coverture, 
he may deviſe by Teſtament *, 

5. A Biſhop cannot by his Teſtament deviſe the Preſentation 
of a Church that became void in his timez yet if he or the Par- 
ſon of a Church have the Advowſon thereof in Fee, and Devile, 
that two or three of his Executors ſhall preſent at the next Avoid- 
ance, this is a good Devile 4. 

6. By a Deviſe of Immoveables (which are Chattels-real) do 
paſs Leaſes, Rents, and the likez and by a Bequeſt of Move- 
ables ( which are Chattels perſonal ) will paſs Bonds and Spe- 
cialtics z but Debts paſs not by either of theſe Deviſes * By 
Immoveables are underſtood, not only the forceſaid Chattels-real, 
but alſo in ſome ſenſe Trees growing on the Ground, Fruit on the 
Trees, Terms of years, and the like 3 and by Moveables are re- 
gularly undertiood all Goods, both aQually moving, and Paſlively 
Moveablc. | 

7. If a'man bcqueath to 4. B. all his Goods, he ſhall thereby 
have the Teſtators whole Eſtate ( his Lands, Tenements and 
Free-hold excepted) and thereby the Debts and Money f. If 
he bequeath to him all his Chattels, he ſhall have thereby all as in 
the former Caſe. If he bequeath to him all his Moveables, he 
ſhall have all his perſonal Goods, bath quick and dead; and if he 
bequeath to him all his Immoveables, he (hall have all the TeRators 
Leafſcs, and all the natural Fruits thereof, as Gra(s on the Ground, 
Fruit on the Trees, and thelike 5 con{equently Fiſhes in a Pend, 
Pidgeons in the Dove-houſe, &c. as Appurterances to the Ground 
deviſed, as well as the natural Fruits, or Graſs growing on the 
ſame *. And itis held, That by a Deviſe of omnia bona, a Leaſe 
for years will paſs, if there be no other Circumſtances to guide 
the intent of the Deviſor (1). Yet by a Deviſc toone of all his 
Goods and Chattels ſhall be intended only all the r:ſidue, after 
all the Dcbts and Legacies paid (2). One having Leaſes for 
years and. moveable Goods, grants omnia bona & Catalla ſua: By 
this the Leaſes for years paſs ndt, But yet if one by Will deviſe 
boua & Catalla ſua; By this Devile the Leaſes for years will paſs 
as aforeſaid (3). 

8. If a deviſe all his Goods and Chattels to 4. B. and die, 
and £. B. die alſo before he hath proved the Teliators Will 3 in 
this Caſe the Adminiſtration of the Goods and Chattels of the 


ſaid Teſtator ſhall be committed to the next of Kin of the {aid 


A. B. 


” _ Ws 


— 
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A; B. and not to the next of Kin of the ſaid Teſtator, becauſe 
in\this Caſe 4. B. was the univerſal Succeſſor *. 


9, If a Woman under Coverture deviſe hex Land, then pub- | 


liſh and approve it after her Husbands death, when ſhe is (ole 3 
by this means, that Deviſe which was originally void, is now 
become good : But if ſhe make: and publiſh it during the Cover= 
ture, albcit hex Husband doth afterward dic, and {he become 
ſole; yet this accident alone, without a new Publication after 
her Husbands death, will not make that Deviſe good. The Law 
is the ſame as to Goods and Chattels i, 

Io. In like manner, if an Infant within age as to Lands, or 
within age as to Goods, deviſe the one, or bequeath the other, 
and publiſh the Will; and after he come to full and competent 
age, publiſh and approve it again: By chis means the Deviſe or 
Legacy becomes good 3 otherwiſe it is, in caſe he doth not pub- 
liſh and approve it , when he attains to full and competent 
ape *, | | 
. Suppoſe the. Teftator doth deviſe in this manner 3 viz. 
I Will that my Executors ſhall pay 1091. to A. B. by the tenth 
day of March next after my deceaſe; and if otherwiſe, then my 
Will is, That my Executor ſhall ſurrender to him all the right 
IT have ina Leaſeof my Ground called Black- acre, and dies. The 
Executor doth not pay to 4. B. above gol. by the day appoint- 
cd ; In this Caſe, A. B.-reftoring the ſaid 901. to the Executor, 


ſhall have the ſaid Groundz and he may detain the money till he C - 


recover the Land ', TT TY; © TO 

12. Suppole the Tefiator dothydeviſe the Fruits of an Orchaxd 
or other Lands, which at a Rent certain he hath taken to Farm 
for ſeven years 3 who ſhall pay the ſaid Rent, the Executor or 
the Legatary ? It is anſwered, That the Executor ſhall pay 1t, be- 
cauſe it is a perſonal Charge ®. Or-it he deviſe certain Lands 
which he had Jately bought, but the whole Purchaſe-money not 


paid at the Teſtators death z the Exccutor, and not the Deviſee is * 


liable for the ſame ® : But the Devife ſhall not take effect cill the 
{ame be paid, ifchere be no other Aﬀets wherewith to pay it. 

13- A man poflefſed of three Fields, whereof two called Ruft- 
erofts, the one being of much better value then the other the 
third called Long/auds, doth deviſe one of his Ryfhcrofts or Long- 
Jands, which he Will, to A. B. and dies: In this Caſe A.B. hath 
his EleQion, whether he will have one of the Ryfhcrofts or Long- 
lands; but it he chuſes one of the Ryfpcrofts, it ſhall be that which 
is neareſt in value to Long-lauds *. _ 

14. A man made his Will, and therein deviſed to A, B. all 
the Lands which he had in the Tenure or Occupation of his Te- 


nant C. D, conſiſting of Mcadows, Paſture, and arable Grounds, 
E cc lituate 


(") Dyer 77t. 
N'1» B. : 


(i) Plow. 2446 


(&) Plow: ibid. 


(1) Galgan. & de 
ondit.in parts2e 
CIP» 9» q. 15» 


(m)L. Qui cone 
Abinzm 6. qui 
t:Ortos. de Leg, 
3- & Pinell. ad 
leg. I. De. 
Bon. mat. par. 2. 
nu.72. & de Prez- 
tics !ib. 4» int. Is 
ub. 2» nu. I4s 
(n)Char. n.-Reſp. 
lib.4- Cap. 50. 


(o) L.r. de Reb. 
Dub. & !l, ult. De 
eritico, vino, & 
oleo I's. 
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{p) 8urdi. Decil. 
2.4L» 


fituate about the Farm-houſe of the faid C. D. and dies. The 
Queſtion was, Whether other Paſture or Arable Grounds be- 
longing to the Teftator , in the Tenure or Occupation of the 
faid C. D. andby him rented of the ſaid 4. B. (but not fituate 
as aforeſaid ) were to be comprized within this Deviſe? In this 
Caſe it was reſolved in the Afirmative: The reaſon is, becaule 
the quality or circumſtance of the Place or Situation, is not here 
joyned with the Deviſe for any Reſixictions ſake, but only by 
way of Demonſtration ?. 
I5. A man bought certain Lands of . B. with a Clauſe or 
Covenant of Redemption within a certain time, in the nature of 
a Mortgage. The time of Redemption being elapſed, the Pur- 
chaſer made his Will, and therein ordered, That his Executor 
ſhould reſtore the ſaid Lands. to &. B. paying what Coſts and 
Charges the Tcſiator had becn at, and expended about the ſaid 
Lands. The Queſtion was, Whether the Mortgagor or Vendor, 
now the Legatary or Deviſce, were in this Cale obliged to pay the 


| Redemption-money over and above the {aid Coſts and Charges 
Which the Teſtator had expended-about the Lands as aforeſaid ? 


Cq)L.quibus $. 7. 
de Cond. & Dom» 
& Pap. Notar. !- 
tit. de legat. ve!C. 
ef pertinentc- 


{-) Decii Conh''. 
$g.x Molin-ib.Ce ; 


IC; Moline. ad4, 
Co. £2 


In this Caſe it isxcſ{olved in the Negative, viz. That the Deviſee 
ſhall: have-the Land, paying only the faid Charges, aud without 
paying the Redemption-money 4% | 
16. 4. B. by his Laft-Will and Teſtament, makes his two Sons 
C. B. and D.B. the Joynt-Executors of all his Eflate, and dies. 
C. B- for a certain fum-.ot money ſ{clls his part or intereſt in the 
fajd Eſtate unto D. B., his Brother. After D. B. makes his Will, 
and therein deviſes to the faid-C. B. alt his intereſt 3n the ſaid Eftate 
by his Father, and dies. The Queſtion was, Whether C. B, by 
that Deviſe ſhould. have all the faid Eſtate whereof the two 
Brothers were made Joynt-Executors by their Father, or only 
ſo much. thereof as accrewed to D. B. by virtue of his Coe- 
executorſhip ?- In this Caſe the D: D. arc ſomewhat divided ; but 
the prevailing opinion-is, That C..B. by this Deviſe ſhall have no 
more than accrewed to D. B. by virtue of his Co-executorſhip ; 
becaufe the other part of the Eftate was his by purchaſe, and 
not by being Executor to his Father 3 and the Property-being 
altered by the Sale, it ceaſed to be the Fathers Eftate, or any 
ERate to D. B. by the Father, and became his own proper 
Efiate by purchaſe *. But the Queſtion is put a little further 3 
as, Whether the ſaid Deviſe ſhall be made good as the faid-part was 
when the Father died, or as it-was at the time of D. B. the Te- 
fators death ?- In this it is agreed, That the ſaid Deviſe ſhall be 
conlidered only as the Eſtate was at the time of the death of the 
Deviſor D. B. and not as.it was at the time of the death of his 
Fathes 5, 
| 17, 4. Þ.. 
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17. A. B. being poſſcfſed of ſeveral Houſes by Leaſe, dot! de- 
viſe two of them in his Laft-Will and Teftamentunto C. D. ſuch 
as he ſhall chuſe 3 or two of them to C. D. whether he will, 
the reſt to F. G. In this Cafe, if C. D. refuſe to take by this de- 
viſe, and will chaſe neither of the ſaid Houſes, F. G. ſhall have 


EEE newman", 


them all *. 4. deviſed unto B. the reftidue of his Goods after (@) Lenm.opt is 


his Debts and Legacies paid 3 and after in the ſame Will deviſed, © 


That his Overſeers ſhould entcr into his Lands, and cut fo much 
of his Woods as to fatisfic and pay his Dcebtsand Legacies, the 
Goods being ſufficient, but not the Wood to do it. Q- By which 
Devife ſhall B. take (1) ? 

18. 4.B. makes his Will, and thereof C. B. his Son the Cole 
Executor : In which Will he appoints, that a foarth part of his 
Eſtate ſhall be given to the poor, in cafe C. B. die without Ifſue. 
C: B. ſurvives the Teſiator, hath a Son, makes his Will, and 
therein ordains, That if his Son ſhou'd happen to die Inteſtate, 
and without Iffue, that then the Contents of A. B, his Fathers 
Will ſhould be petformed;. and dies, leaving Iſſue a Son : Aﬀter 
the faid Son of C. B. dies Inteſtate, and without Iſſue. In this 
Caſe {ome are of opinion, That the (aid fourth part of A. B: the 
firſt Teftators Eſtate is not due to the poor, becauſe thar general 
diſpoſal which C. B. made in his Will, ought to be underſtood 
only of ſuch things as might be chimed by the firſt Will, and which 


/ 
\ 


e option. Leg. 


rc) More, Caſs 


I103L, 


could be due only by the fame *, ' Others conceive, That, it is (v) Alex. Conf, 


. 


lib.6. Conſ. 8x. & 


duc to thetn,: in; caſe there were no other Legacies contained in j6;1, moms. 


the Will of 4. B. which his So C. B. was to fee performed and 
diſcharged. oigt WA Ike | | 
19. If a man doth deviſe Land whereon is no Houſe at the 
time when the Teftament was made, but one is built thereon 
before the Teſtator dies; In this Cafe, the Houſe as well as the 


Land fhall paſs by chis Deviſe *. Eikewiſc if a Teſtatos deviſe (6) L. fiex toto, 


a Bond or Debt, owing. to him by ſatne Goldſmith or Banker, * 


the principal whereof hath prodaced an'increaſe by the Intereſt P* 10-2. & Go» 


. frarize. De Les. 
at.r & l- ft ariz, 


mez. Relo!. Tom. 


thereof fince the time of making the Deviſe: In this Caſe, by the «. cap.12.nu.15. 


Civil Law, the Legatary ſhall have fach intereRt in the Bankers 
hands, as well as the principal, which accrewed by vircue of the 
principal gJuring the Teſtators life, after the making of the Te- 


filament ©} which by that Lzw holds true in all Credits produ. G&) L.ale. 6.Ca?, 
cing an Intereſt br Acceſſo rofit;' yet it is otherwile. ven 2*biberar 
g ry profit; yet it is otherwile, even nom. de Leg. 3. 


by that Law, as to annual Rents payable out of Land ; for there- Þ* Preis: lib: 4- 


int. 1.dub. 4. n. 2+ 


in the Civil doth agree with the Common Law, That the ar- & dub. 7.0.65: 
rears of ſuch Rents behiad at the TecRators death, hall £2 to the RY UI £ 


Execator, and not to the. Legatary, to whom” the Lan 


is : de- multis aliis. 
"720 (y) L. qua ſitu, 


* ” : : ; 
viſed ?, | ON Ms *- hr RT 
| | legat-r. & Pere. 


Ecex 20, I 


'y art, 4s. nu- 19». 
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(>) Ange). Mat. 
lib. 1. cap». I» Je 
Legat- 


(2) Mantic.lib.g. 
Lit.3. NUM» 2+ 


{b) Ranch. De- 
ciſ.part-I- Concl. 
35. & Mantic. 
I. 9+ titeT. NY. 25, 


(c)Ranch.part 1. 
Concl- 314+ & g- 
Pratis. lib. 4+ int. 
'P Dub«5+ UQ-IL 7» 


(4d) Ranchin.. d. 
concl. 335+ 


(e) De Pretis. 1. 
&* int. Z+ dab.3s : 
Bile 2G» 


(t) Mant.d. tit. 
Þ» DU. F«. 


(g) Rebuff. ad 
L. nomen.'$. Por- 
tionis. de verb. 
Sig. 


{b) Rebyſf.ibid-. 


20. If the Legacy be not in being, 24 reram: natara, at the 
time of the Teſtators death, then neither the thing bequeathed, 
nor the value thereof, is due to the Legatary 3 but if the thin 
deviſed is only by any Impediment obltruced from being deli- 
vered in kind, then the Deviſee ſhall recover the true value. 
thereof *, Buta Dcviſe by a man to his Heir or Heirs is voaid— 
Auderſ. 2. 11. 3 H. 6. | | 

21. It a Teliator deviſe in theſe words, viz. I give unto A. 
B. my Land called Blackdown, which I valucat 1c0 1. this Eſti- 
mation thereof by the Teſtator, ſhall not alter the Condition of. 
the Legacy, as if thereby the Executor paying 109 /. to A. B. 
he ſhall be barr'd from having the Land, in caſe it be more-worth *, 
On the other ſide, if the Land be leſs worth than 1001.. the Exe= 
cutor is not obliged to ſupply that undervaJue; nor if it be. 
more worth, may he retain the overplus *. Or if the Teſta- 
cor ſay, I give to 4. B, my ſaid Land, and my Will is, That if it, 
be worth Ieſs than 2201. that then my Executor ſhall make it u 
ſo much worth tohim : In this Caſe, if happily the (aid Land be 


i found to be more worth, the Deviſte is not obliged to reſtore the 


overplus value ©. 7 IF TS 

22, If a Tcſiator doth appoint, that his Executor ſhall (ell 
ſuch Lands to A.B. at. a price certain, limited by the Teſtator 3 
the Exccator muft abide by. that price which is ſo limited by the. 
Teſtator, though the Land be much more worth 4. Likewiſe 


If a Teſtator doth by way of Condition to.a Legacy, enjoyn the 


Legatary to do ſome ſpecial thing z .as, the repairing of a Church, 
or the like; which being finiſhed , the Reparations exceed the. 
value of. the Legacy :. In. this Caſe, none but the Legatary ſhall 
bear that overplus of expence in the ſaid Reparations.*. And. 
if an Exccutor be appointed to give me ſuch Lands ox 100 1. 
In this Caſe, if hedoth not deliver me the Land, I muſt have the 
1001.. be the Land. moxe or. ks. worth, *. EE 
23. If a_Teliatox deviſe part of his Lands called Farermead,, 
to A. B. not expreſſing what. part, the Deviſe (hall not. be void, 
by reaſon of uncertainty, but A. B. ſhall have the one moicty 
thereof; And if the Teſtator himſelf had but.a_mojety, therein, 
or other leſſer part, the Deviſce ſha}l have-the one hal of what 
the Teſiator had therein *. But if the Teliator faith, I give 
to 4. B. that part. of the Houſe which I inhabited, or was wont 
to make uſe of for my Habitation; if it be uncertain, and cannot 
well appear which part of the Houſe that was, A.: B. ſhall have 
the whole Houſe, ſo as no,other than the Teſtator djd inhabicr, or 
uſed to-dwell thercin *._ = Fe - War 
24. A man having ſeveral Houſes in the City where he lives, 
and. others in. other places, faith in his Will, I give one - by 
oulcs 
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Houſes to A. B, In this Caſe 4. B. ſhall not be excluded his Le- 
gacy by reaſon of uncertainty, but ſhall have one of the Houſes 
fituate where the Teſtator lived i; Or if he faith, I will, That 66:4 $: te- 
A. }. (hall have one of my Houſes 3 he ſhall chuſe which he. will et 
have : But if the Teſiator ſay, I will that my Executor give one 
of my Houſes to 4.B. In that Caſe, the Executor hath the eleGtion 
to give him which he pleaſes *. And in caſe the Legatary having $7 719%: 9: 
the elecion , makes.more then neceſſary delays in determining & 1-19-23.1.fi ira, 
his cleion, the Ordinary at the inſtance of the Exccutor, may -m— 
hx hima time.within which he ſhall finiſh the ſame, in default 
whereof he may decree the ele&ion to the Exccutor ', But if - cn ymc 
by the Tecftators Will the ele&tion be neither in the Executor, nor De ulusLmaneie 
in the Legatary, but in a third perſon; In ſuch Caſe, that third maprpytrly | 
pcrſon is to make the choice within one year .next after he ſhall Egat- 
be thereunto required , otherwiſe the eleQion devolves to the her Pr 
Legatary, whoſe choice in, ſuch Caſe is-not to exceed the Rule of * Pe Preris.inr- 
Mcdiocrity ”. And if the Legatary happen to die before ſuch _— 
el:tion made by him, his Exccator ſhall have it *. 2 | Boon yr 
25- It a Teſtator doth by his Will appoint, That his Fxecutor FE Guid, ” - 
ſhall within a certain time deliver into the right and poſſeſſion of $401270nde 
A. B.. ſuch or ſuch. Lands by name, under the penalty of 1c0 1, FE OY 
In this Caſe, if A. B. (the time being elapſed, and the Land not 
m——_—_ "Ty ns penalty, he may recover the 100/.. but 
not the Land.;. But if he accept not the. penalty, he.may xecover 
the Land, not the IOO Ll. *. as s s : ey yd 
26. If a Tcſtator in his Laſi-Will and Teſtament doth deviſein © ons 
this manner z, viz. I give unto A. B. one of my Meadows, or . 
one of my Houſes: In chis Caſe, the firſt choice.is in the Legatary, 
whether he will have one of the Houſes, or one of the Meadows: 
But then the ſecond eleQion is in the Executor, that if the Lega- 
wy chuſe a Houſe, the Exccutor ſhall appoint him. which he (hall (?)N2pon-Notar. 
ave P,. | | ng dy; _ 4 
27. If the Teſtator deviſe a Houſe , not expreſſing what. £9: 75% 
Houſe, it is. a void Deviſe, if he had no Houſe; but it he had 
ſeveral Houſes, it ſhall be.preſumed -to be that Houſe wherein 
he uſually dwelt, if. his intention appears not to the contrary 4. (1 yo, a: 
And if the Houſe, deviſed, afterwards happen. to be burned, the Preſum.lib. 4. 
ground whercon it ſtood is duc, and belongs to the Deviſee *. (ry wantic. 1. 9, 
But if it were pull'd down by the Teſtator himſclt, and not re- tit- > ou 35: 
edificd, it is otherwiſe© ; for that implies a Revocation of his 7c, ;. Gia tega« 
mind and will. . But if a 'Houſedeviſed happen to fall inthe life- run. $.ult. de | 
time of the Teſtator, the Legatary ſhall have the ground whereon, ** * 
it flood *, .Or if one deviſe a Houſe called the J/hite: Swan, where (t) L, quiulusE.7* 
one Nichols dwells, who in truth hath but thrce Rooms inje , yer Pe vin ic, 
this is a goad .Deviſe for the whole Houle, and the whole ſhall 
pals. 
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pals by ſuch Deviſe (1). For one having a Houle in D. called 
the Swan, whereof he had the Entry, and three npper Roums 
wherein himſclf dwelt, in his own poſſeſſton (others dwelling in 
other parts of the ſame Houſez) made his Will in this manner, 
I gize the Houſe wherein T1 dwell, called the Swan in Old-ſtreet to 
A.B. And it was held, That by this Deviſe, not only the three 
upper Rooms, but alſo the whole Houſe did paſs. But it the Heuſe 
had not been named by the name of the Swan, and he had deviſed 
the Houſe in his own occupation only, by ſuch Deviſe poflibly, no 
more then the Entry and the three upper Rooms would have 
paſſed (2). | 

28. Suppoſe there be a Mill joyning to the Houſe which is 
deviſed, or it be exeRed at the end of the Wall of the Houſe, or 
ſituate at the end of the Orchard belonging to the Houſe : The 
Queſtion is, Whether it ſhall paſs to the Legatary ;with the 
Deviſe of che ſaid Houſe ? In this Caſe, if the Mill was buik by 
reaſon of the Houſe, and to Grind for the uſe of the Family 
thereof, it ſhall then paſs with the Houle in the Deviſe thereof ; 
Otherwiſe, it it were built to produce an annual Rent, or to 
grind for any ſtrangers whatſoever, unleſs it ſtand upon part of 
the ground of the very principal Manſion Houſe, and within the 
Precin&ts of the ſame *». . | 

29- Suppoſe a man doth purchale certain Tenements of A. B. 
and certain Tenements of C. D. with one and ſame price, and 
with the ſame ſum of money 3 and after doth deviſe A. B's Te- 
nements in theſe words, viz. I do give and deviſe A. 3*s Tenc- 
ments, as 1 bought them, unto F.G. The Queſtion is, Whether 
C. D's Tenements do alſo paſs by that Devife? It is reſolved 
in the Negative, unleſs it doth appear by ſufficient proofs, that 
the Teſtators intention was to comprize the one under the Appel- 
lation of the other or unleſs the Teſiator uſed promiſcuouſly 
to receive and place to Accompt the Rents of both in the narne 
only of A. B's Tenemients ”. | 

30. If a man having two Dwelling-houſes joyning together, 
which have but one Kitchin, or but one Stable in common to 
them both , deviſe one of theſe Houſes , the Kitchin and the 
Stable ſhall paſs with that Houſe they joyn nigheſt unto, and 
through which the paſſage commonly is unto them, or which 
- demoliſh'd, the Kitchin or the Stable could not remain uſe- 
ul *. | 

31. If a Houſe be deviſed with all the things in it; itis to be 
underſtood only of thofe things that were im it when the Telia- 
ment was made, and not ot theſe things, which the Teſtator 
brought into it afterwards : Likewiſc if a Houfe be deviſed with 
all the things which ſhall be found in it when the Teftator dics, 
It 
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it is not to be underitood of ſuch things as were brought into the 
Houſe without the privity or knowledge of the Teſiator, or 
which were caſually and by chance brought into it : Contrari- 
wiſe ſuch things as were caſually carricd out of the Houſe, ſhall 
not be excluded out of the ſaid Legacy or Deviſe 7 3 nor any 
moveable Goods in-the Houſe which are not momentaneous, but 
ever remaining there as of Domeſtick uſe : For which reaſon 
Debts upon Bills or Bonds, Money and Wares deſigned for Mer- 
chandize, and the like, are not within the (aid Deviſe of a Houſe 


with all things in it *. Yet one that hath the Fee-fimple of a 


Houle that is deviſable, may deviſe the Doors, Windows, Wain- 
ſcots, and the like Incidents of the Houſe : But where the Land 
and Houſe it ſelf is not deviſable, ſuch Incidents are not devi- 
fable. And therefore a Tenant in Tail, for life or-years, of a 
Houſe, cannot deviſe ſuch things. The Law is the ſame for Gra(s 
growing on a Ground, with the ſame difference (1). 

32- If a man deviſe his Chamber, he is to be underflood ra- 
ther to have deviſed the things belonging to the Chamber than 
the place *. But if a man deviſe his Drapers-Shop, he is to be 
underfiood to have deviſed rather the Place than the Wares therce-. 
in: For that the word [Drapers | ſerves only by way of Demon- 


ſtration to ſhew what Shop he meant : Otherwiſe, if he (ay, I. 


deviſe my Shop and Cloth ; In that Caſe it ſhall be underſtood. the 
Cloth in the. Shop *. 


33. If a man deviſe a certain Field wherein any Edifice or- 
Building doth ſtand, that Building doth paſs by ſuch Devilſe of - 


the Field, if not expreſly excepted in the Deviſc © yea, albeit 
the Edifice were erected after the Teſtament was made z but if 
the Ficld be deviſed (excepting the Editice thereon) the ground, 


in caſe the building ſhonld be demoliſhed, is likewiſe excepted - 


out of ſuch Deviſe 9. 
34+ If a man ſhould devifc the Fee of- certain Lands to one, 


and -the Rents, Profits and- Iſſues of the ſame Land to another, 
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(a) Mantic. 1.9. 
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& De Preztis. 1.4. 
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19+ Pag. Zo. 
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fin. De funlo Ine 
ſtrug. Leg.Chce - 


p nus 1:3. co 3. de - 


Prcivit. Ruſt. 


(d) Mantic. d.it- . 


2. NUs 23s 


and both in the ſame Will: .In this Caſe, by the Civil Law, the - 


Rents thereof are equally to be divided between the two Lega- 
faries *. And by the Common Law, if a man deviſe Land to one, 
and after in the ſame Will deviſe Rent to another, it is a good 
Deviſe, viz- That the whole may be, firſt of the Rent, and then of 
the Land: And foif a man deviſe Land to one, and after in the 


fame Will deviſe it to another, that the whole. may ſtand, they 


ſhall be Joynt tenants (2). Alſo a Devilſe of the Profits, is a De- 
viſe of the Land; for if a man grant Land, reſerving the profits 
thercof, it is a void Reſervation (3). And although a Dcviſe of 
profits of Land be. a Deviſe of the Land it elf, it” there be no 
other cixcumliance in the Caſe 3 yet where the Deyiſor doth de- 


Ce) $. 1.Inft. de + 


uſutr.* l. (1 Free 
prietas. 2c uluirs 
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Clare, That the poor Kindred to whom he deviſed the protits, 


ſhall not have his Term in the Land it (cl, and he appoints a 
Leaſe to be made for Rent, and the Rent to be diitributed among 
them, and hath made Exccutors: In this Caſe, the Executors 
ſhall have the Term, upon the Confidcration to make the Leaſe 


- and Diſtribution, and that the peor Kindred ſhall have only Truk, 


and no Intercſt in the Term (1) But regularlyin a Will, a Deviſe 
of the profits of Land, is a Devife of the Land ic (clf (2), For 
by the Deviſe of the Profits, Uſe or Occupation of Land, the Land 
it ſelf will paſs (3). 

35. Suppoſe a man in his Laſt-Will and Teſtament faith, I 
give unto my Wite the Tenement, and 750 1. which I had with 
her in Marriage, whcn as in truth he had but 6001. with her 
beſide the Tenement : In this Caſe ſhe ſhall have 7:0 1. with 
the Tencment f, unleſs it can be ſufficiently proved , that the 
Teltator did think or conceive that he had 700 1. with her 
in which Caſe there is only 6001. and the Tenement due to her 
by the ſaid Legacy or Deviſe £. . , 

36. A Legacy or Deviſe may be inferr'd from the mind and 
intention, as well as from the expreſs words of the Tetator. As 
thus, A. B. conſtitutes his two Sons his Executors, and in his 
Will ſays, That they ſhall not in any cafe Alien the Leaſes and 
Rents, which out of his Eſtate are about to come to them, but 
ſhall preſerve them for Succeflion, viz. of their Children 3 and 
ordered it fo, that he made his two Sens enter into Recognizance 
to obſerve his ſaid Injunction accordingly, and dies, The Sucs 
ceſſors of the {aid Sons claim and demand the ſaid Rents and Leaſes 
by virtue of the ſaid Deviſe. They cannot de Fre, but after the 
deceale of: both the ſaid Sons, it ſhall come to their ſaid Succcl- 
ſors, not before *. | 

37. The omiſſion of the quality or deſcription of a Deviſe in a 
Will, 4lbcit the Teſtator therein (aid he would inſert the ſame, 
doth not viciatc or null the Deviſe. Therefore if a man deyife 
certain Lands and Tenements, with their Appurtenances , ſi- 
tuate nigh a Town, to the Corporation thereof; and in his Will 
faith [ Which Lands and Tenements with their Appurtenances, I 
ſhall after in this my Wil) deſcribe, and fer forth the juſt bounds 
and limits thereof 3 as alſo, what I would have the ſaid Cor- 
poration annually to do in remembrance of me, for and in cog- 
{ideration of this my Deviſe: ] But being by death prevent- 
ed, doth neither of theſe z the {aid Deviſe is notwithſtanding 

ood i, 
, 38. If Land be deviſed to A.B. and C. D. when A. B. is not 
in rerum aatara, Co D. ſhall have the whole *, 


39. A 
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39. A Teſtator doth deviſe certain -Houlſes to A. B. after the 
death of his Executor, and diesz the Houſes happen co be burnt, 
living the Executor, and by him re-cditicd, .the Executor dies : 
In this Caſe, the Executors Executor 15 obliged to ſurrender the 
Houſes to 4. B. but he may deduct the charges of re-building 
them, if they were not burnt by any dcfault of the firſt Exe- 
cutor 3 otherwiſe not ', But it they were burnt in the Telta- (1) Gtofs. int. 
tors life-time, and by him re-builr, or others ercaed in the ſame -- wg Lee 
place: In this Caſe the Deviſeis void, unleſs it' appears that the 2 
Teſtators mind was otherwiſe ®. But if they were only n ead- (m) L. Giri Le- 
&d, altered, and repaired ſo often, that there remains row nothing £3u7; $ 6 fo- 
of them at the Teſtators death, as when the Teltament was made : © OO 
In ſuch Caſe the Deviſe is good ®. The Law is the fame, in Caſe (r) 1bid. & Bart, 
of a Ship or other Veſſel ſo often repaircd, that little or nothing '* © © 
thereof now remains at the Teltators death, which was at the time 
of making the Teſtament. | 
40. 4. B. poſſeſſed of certain Lands called the A1ill fields, in 
one corner whereof ſtood a little Vincyard, made his Will, and 
therein deviſed in this manner, viz. I give unto F. G. my Lands 
called the Mill-fields, excepting the Vines which ſhall be therein 
at the time of my deceaſe. A. B. after the making of the faid 
Teſtament, and before his death did cut down the Vines which 
were in thecorner of the ſaid ground, and dies. The Queſtion 
is, Whether the corner of the {aid ground where the Vineyard 
ſtood (hall paſs by this Deviſe ? It is held in the Affirmative *, (9) L 6 quis te- 
grounded upon that Rule in Law, Exceptio re que non reperitur, & Goff wa” 
nibsl importat P, | (') Bar. ia gdift.l, 
41. A. B. by his Laſt Will and Teſtament doth deviſe a cer- 
tain Houſe to C., D. in caſe his Ship returns within a year {ate 
home from the Streights, makes his Exccutor, and dies. The 
Exccutor doth devile the ſame Houſe to F. G. under another 
Condition, Depending that other Condition the faid year ex- 
Pires, and the Ship not return'd trom the Streights, whereby 
the firſt Condition of the Devile to C. D. fails: In this Caſe, the 
Deviſe made by the Execator under that other Cond1:ion , if 
performed, is good : otherwiſe it would be, in cafe the former (496A. 1 6 
Condition had been accompliſhed: In which Caſe, the Deviſe f/m $ cum 
made by the Exccutor would have becn void. = 
42. If a man deviſea certain parcel of ground, and after erc& 
an Editice thereon, the Building or Superftructure as well as the ,,,, c.... , 
ground doth paſs by that Deviſc, and the Deviſee ſhall have them Legu'e.2. & Burt, 
both * ; becauſe the Rule in Law is, 210d edificatur in area Legata, bona 
cedit Legato. As weule to ſay, Cujus eſt folum ejus ft uſque ad ca- WG: vis 
tum. | % None de Leg. be 
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4.3- Suppoſe the Teftator doth deviſe one half of his Lands 
in Dale to A. B. and doth deviſe the ſame half part of the ſame 
Lands to C. D. and doth deviſe all his Lands in Pale to F. G. 
and fo joyns them all in the thidg, and diſ-joyns in and by 
the words: In this Caſe F. G. ought to have one moiety of the 
Lands; A. B. and C. D. the other moiety. Aﬀeer C. D. dies 
before the day of the performance of the Deviſe, by which means his 
part acrrews to his Collegataries by way of Accreſſion (Cor as we 
ſay by way of Survivorſhip_) and not to his Heir nor Executor 
Therefore as F. G. had more in the Deviſe than £. B. ſo now 
he hath more than A. B. in that part of C. D. *. 

4 4+ A.B-poſſefſed of divers Lands and Tenements,among which 
were certain Lands called Lillyfoxes, and fo called time out of 
mind 3 but in regard of its great extent, he did for the better and 
more commodious letting it to farm, divided it into two parts, 
and called the one the Upper Lillytones, the other the Lower Lilly- 
ſtones. A. P. makes his Will, and therein gives divers Lands 
and Tenements to his Nicce, among which he gives Lilyftoxes, 
not ſaying, whether the Upper or the Lower Lillytones. The 
Quettion is, Whether his Niece ſhall have all the ſaid Lillyftones, 
or only one of the ſaid divided parts thereof ? It is relolved, ſhe 
ſhall have the whole, unleſs the Executor of A. B. can prove the 
Teltator intended her only one part thercot *. 

45. A Teſiator makes his Son Executor, and in his Will ith, 
Let my Hop-yard at the lower end of my Orchard, and my Ground: 
in the Pariſh of D. ſuffice my Colin A. F. It is a good Deviſe of 
the Ground and Hop-yerd to A. B, So likewiſe, if he had. 
only ſaid, Let my Cofin A. B. be contented wich the (aid Ground. 
and Hop-yard, or with my Houſe ſituate in, &c. *. Note, that 
in this Caſe, the perſon of the Devilee muft not only (as in all- 
other Legacies) be certain 3 but alſo the Land deviſed muſt by the 
deſcription of its Situation, be reduced to an infallible certainty ;. 
o herwiſe the Deviſe will be void ”. - 

46. A. F. Rents certain Orchazdsat 201. per annwn, for the 
Term of feven years, makes his Will, therein gives the Fruit there- 
of for the rcfidue of the Term yet to come and: unexpired unto. 
C. D. and orders his Executor to deliver him the Leaſe, and to 
ſuffer him to enjoy the Fruits of the faid, Orchards for and during 
the term aforeſaid : In this Caſe, the Teſtators Executor ſhall pay. 
the ſaid Rent, and ſuffer C. D. to enjoy the Fruits thereof ; other- 
wiſe the Legacy might be nothing worth, or if Fruit fail, worſe 
than nothing *. 

47- An erroneous Demonſiration by a Feſiator of the Situa-» 
tion of Lands deyiſed by him, ſhall not prejudice the Deviſe; as 
thus, The Teſiatos in his Will ſaith, L deviſe my Lands of Cam- 
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merwel which arc in Ireland, unto my twoNephews A.B. and C.D. 
Alſo my Lands of Kirkever which are in Scotland, and dies. 'Aﬀter 
the Teſtators death there are found certain Lands which belong- 


ed to him called Kirksver, but they are not in Scotland: The 


Queſtion is, Whether thoſe Lands in the Deſeription of whoſe 
Situation the Teſtator was miſtaken, do belong to the Deviſces ? 
It is anſwered in the Afﬀertnative, if it appear the Teſtator had 
any thoughts of deviſing them at all 7. | 
48. A Teſtator makes his Son Executor, and in his, Will pro. 
hibits him from alienating or mortgaging the Eſtate, or any part 
thereof, whercto he is entitled by ſach Executorſhip, commanding 
him to preſerve the Game for his Children lawfully begotten, and 
dics- The Son for 1007. doth mortgzge or fell out-right to 
A. B. ſych certain Tenements of the ſaid Eſtate as his Father the 
Teliator left at his death in Mortgage toC. D. for ro01. and with 
the Proceed thereof pays off thefaid 1001. to C. D. to whom 
his Fatherin his life-time had mortgaged the fame. The Que- 
ftion is, Whether the Sons Obligation or Alienation thereot co 
A. B. contrary to the Teftators expreſs command, be good in 
Law ? It ſeems not, becauſe of the Teſtators Prohibition forti- 
fied with a Reaſon, That he would have it left to his Children 
4awfully begotten: But the Law is otherwiſe, and ratiftes the 
Sons Obligation or Alienation thereof to' A. B. becauſe it was a 
neceſſary expedient, and not'of his voluntary choice : The Law 
couching 'ſuch Prohibicions exteriding to  voluntaty, not to 'ne- 
ceſlary Alienations *.'  ' "IM FE 0 
49. A. B. makes his Will, and therein deviſes certain Lands 
and Tenements to his five Sons by name, under this Proviſo or 
Condition, That if cithex of them alienated his 'part thereof to 
a ſtranger, that then ' that part: ſo alienated contrary to' his Will, 
ſhould be and enure'to the Crown for ever, and{dies. After two 
of the Sons ſell their parts to one of the other three their Colle- 
pataries, and die, He after makes A. B. a ftranger his Executor, 
gives him the ſaid-two purchaſed parts, and dies. The Queſtion 
15, Whether the ſaid two rw belong to 4. B. or tothe ſurvi- 
ving Collegatarjes that di 
is reſolved, That'they belong to A. B. and notto the Collega- 
taries, nor to the Crown : Not'to the Collegatarics, hecauſe the 
perſon of A. B. the ſtranger, is not here to be conſidered, but the 
perſon of the Purchaſer who deviſed it to him, who according to 
the Teſtators mind, was oneof thoſe to whom the Teftator per- 
mitted, or tacitely implied, a'Sale'mightbe made : And it is only 
they, not others, that are prohibited to'fell their own parts , and 
therefore the parts which. they purchaſe, are not, as thoſe which 
they hold immediately from the Teftator, prohibited by the ex- 
F ff 2 preſs 


not alienate, or to the'Crown? Tt 
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preſs command, or tacite intent of the deceaſed , to be alienated 
to ſtrangers. Nor to the Crown, becauſe the Condition of the 
Deviſe, viz. Alienation contrary to the Teſtator meaning (with- 
out which the Crown is not entitled thereto) is not exittent ;, for 
that the parts meant by the Teſtator, were ſold to their Collegata- 
xy, and not to a firanger,to whom indeed they were afterwards de- 


| viſed, but nat in derogation to the Teltators ſenſe and meaning ,bc- 


(a) Dia. I. 6. 
quindecem. & 
Glofl. ibid. de 
Legals 3» 


Gb, Graff $. le- 
Fatum. queſt. 66. 
& Alex. {.2. Con- 


fil. 293+ 04g- 


(c) Moline, & 
Covar. Reſol.!,2. 
C- 5. 1. (0. 


C4) L.cum peter. 
H. ate. de Leg 2- 


ted Ripa in C. 
inter cXtiercS. de 
Reicript, Extra. 
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cauſe not the perſon of the (ranger, Executor to the Purchaſer 
(as aforeſaid) but the perſon of the Purchaſer himſelf is chicfly 
to be conlidered *. 

50, Note, That in a Bcqueſt of Legacies, tht word [Oy] is 
not ſo much a Note of Diſ-jun@ion, as of Angmentation (compre- 
hending both 3) becauſe in Diſpoſition of Legacies, the Law cx+ 
patiates the Interpretation, as faras it may have any conliſtency 
with the Tcfiators mind and meaning, and will take its meaſures 
from the utmoſt latitude of his intentions: For which reaſon 
if the Teſtator ſaich, I give my City-honſe,, or my Country Farm to 
my Daughter Ann, ; ſhe ſhall have both *. And this is the com- 
mon Opinion 3 frpm which notwithſtanding; there are not want- 
ing, and they: not of the mizor DD. who recede in their Judg- 
ments, and held, That a Diſ-jan&ive in a Legacy ought to re- 
tain its force, ſo as the Executor may be leaſt burthened © : Which 
ſcems nothing inferiour to Reaſon in an impartial Ballance ,, yer 
this maybe xclied on as, indubitable, , that where the Diſ- jundive 


is placed between two ſuch things as are commonly conceived 


under the Notions of Genus and Species, or between the whole 
and his parc, then and in ſuch caſe it ſhall be caken for a Cox- 
Juniive z as if the Teltator ſhould ſay, I bequeath to my Wife my 
Plate, Feweli, or fuch gs as I provided for ber 3 the latter words 
whereof a Generical, the former Specifical, ſhe ſhall have both. 
Or if he ſaith, I bequeath to my, Wife my Wine which is in the City, 
er in the Port, The Port is held as part of the City; and ſhe hall 
have the Wine in both. Likewiſe if any thing be bequeathed. to 
D. E. or F.G. here is this Caſe alſo, the word | Or | ſhall. be taken 
for the Copulative.| 4nd: ] So that both of them ſhall equally take 
by this Dcviſe, unleſs the one-be. of nearer Kin to the Teſtator 
than the other; in which Caſe, the.nearcft of Kia ſhall have it 
for his life, the other afterwards 3 or unleſs it can be proved, 
that the Teſtator did bear more affection to the one than to the 
other : In which Caſe, he to whom the Teſiator did bear moſi 
affedion, ſhall be preferrcd ©: Or unleſs the one of them js not 
legally capable of the Legacy : In which Caſe, the word [ Or] ſhall 
fiand, as properly it is, for a Diſ juuGive. _ | 

51. 2. deviſed to I. his Son, for his lite, andaftcr.to.7. Son 
of the ſaid 7, except the (aid I#, his Son purchaſe other _ 

's 
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of as good value for the ſaid T. and then the ſaid F. to have the 
Land (o deviſed to ſell at his pleaſure, and T. to pay to his Siſters 
IOl, per annuum I. did not purchaſe the Land, and died. T. 
entered, and paid 10 /. per annum to his Siſters : And held, That 
by this T. had a Fee-fmple, and it was a good Deviſe *. 

52. If a Legacy be bequeathed to one when he ſhall attain un- 
to the age of 21 years, it isa Contingency, and yet a good Le- 
gacy 8. So alſo it is a Contingency if onedevilcy, That a minor 
ſhall have ſuch a Term or Leaſe, after that he come to the age of 
21 years, and appoint that his Exccutors ſhall take the profits 
thereof in theYÞyterim : For in this Caſe, the mizor hath no preſent 
intercſt , but it reſts in Contingency *. Otherwile, in cafe the 
Term were deviſed to the minor, and the Teſtator appoint, that 
his Exccutors take the profits thereof until he attain to the tall 
age of 21 years for in this Caſe, the mixer hath a preſent inte> 
reſt. Likewiſe moneys payable upon Mortgages, are but Poſſt- 
bilities and Uncertaintics, yet are deviſable : And therefore it a 
Teltator hath ſuch moncy to be paid him on a Mortgage, he may 
well deviſe the' ſame when it comes: Whence it is, That it 4. 
enfeoff B. on Condition, That if B. do not pay 100 l-to 4. 
ſuch a day, that then 4. may re-enter: In this Caſe 4. may de- 
viſe this 100 1, if it be paid ; and albeit the Deviſe were made 
before the day for payment be come, yct ſuch Deviſe .is good *; 
Likewiſe it A. does {cll Land to B.: on Condition of re-entry, it 
A.. pays 1001. to B.. who covenants, that: he will not take the 
profits of the Land till default of payment: And after 4. makes 
a Leaſe of the Land for ſeven years to another, and then breaks 
the Covenant : In this Caſe, B. may deviſc this Land *. But 
that which is a meer Poſſibility, and altogether uncertain in all re- 
ſpecs,is no more deviſable by Will, than it is grantable by Deed '. 


One deviſes his Corner-houſe in the Tenure of A. B. and A. C. 


and the ſaid Houſe is in the Tenure of 4. B. and A. D. and his 
Houſe adjoyning is in the Tenure of 4. C. And held a good De- 
viſe, but that the Houſe in the Tenure of 4, C. adjoyning to the 
{aid Corner-houſe did not pals by.it (1). 

One deviſed his Lands to his three Daughters, and ſaid fur- 
ther in theſe words viz. I will that every of them be others Hear by 
equal portions. Whereupon it was doubted, when one of them 
dicd, whether the othcrs ſhould hold by Survivorſhop, as Joynt= 
Tenants, or in this Caſe as Tenants in Common? . The whole 
Couit was of opinion for the lattcr, and not as Joynt-tcnants; for: 
that it appear'd, the intention of the Donor was ſuch, in ſaying, 
That each ſhould be others Heir by equal portions 3 which could not 
be if ther? were a Survivor, for thereby it is not poſlible the words 
oft the Will can be of any force. 

Although 
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Although properly Houſes paſs not by the name of che Lands, 
yet" in a Devile they ſhall paſs by the name of all the Lands, if 


verſ- Hr1den.Cr9- the Intendment be not otherwiſe by ſome Expreſſions of the De- 


viſor; for though in a Wric nothing ſhall be demanded or reco. 


in Cro. ubi ſupra. yered, but according to its proper lignitication 3 yet in Wills Ex- 


"Moo. Rep. n-49'+ 


preſlions ſhall be taken according to the common Intendment, 
Wherefore in a Will, by the Deviſe of his Land, all his Houſes 
may pals, or not, according as it is phraſed by the Deviſor : For 
if a man deviſe all his Lands, his Houſes ſhall paſs; but if he 
reſtrain the word | Laxd| according to its genuine propriety, as 
arable Land, or doth couple it with Meadew affd Paſturc : In 
ſuch caſe, the Expoſition of the word ſhall be taken according to 
the common Intendment of the Deviſor 3 or having both Houſes 
and Lands in A. and B, doth ſay, I bequeath to C. all my Houſes 
and Lands in A. and to D. all my Lands in B. In ſuch Caſe, 
and by ſuch Expreflion the Deviſor ſeems to exclude the Houſes 
in B. out of the Deviſe to D. which expreſly he includes in the 

Deviſe to C. | 
Moore ſuccinely reports the Caſe thus; viz. Debt for Rent, the 
Defendant pleaded wihil deber. Whereupon it was found, That 
F. $. being ſeiſed of three Houſes, and other Lands, Paſtures 
and Meadows in Jatford in the County of Hertford; as alfo of a 
Houſe and Land in the County of Oxford, deviſed the ſame in this 
manner 3 viz. 1 give at my Capital Meſſuage inthe Connty of Oxon, 
and all other my Lands, and Meadows, ayd-Paſture in the Pariſh of 
Watford. The Deviſce brought Dcbt againft the Leſſee for years 
of the Houſes in Warford: And it was)adjudged maintainable, 
becauſe the word | L«#d] comprehends Houſes, and the Houſes 
ſhall paſs by the Deviſe. The fame we have reported by Crook in 
the ſame Caſe,'where by the words, | All other my Lands, Meadows, 
and Paſtures in D.and C.] a Devile may be good to paſs the Te- 
ſtators Houſes there (1). And yet A. ſeiſed of Houles and Lands 
in L. andalfo in JY. in another County, deviſes all his Mcſſuages 
and Lands in L. and all his Lands, Meadows and Paftures in 
It was held, That the Houſes in FF. paſſed not by this Devile (2). 
The reaſon might be, for that in this Cafe the Teſtators meaning 
was, That by che ContradiſtinQion here put between Mefſuages 
in L. and Lands in JF. he intended his Houſes in JF. not to paſs by 
the word [ Lands. ] And yet we find it el{where reported, That 
A. ſciſed of three Houſes, and other Lands, Paſtures and Mea- 
dowsin I. in the County of H. and of Land in the County of 0. 
deviſed thus viz. I give my Capital Meſſnage in the County of O. 
and all other my Lands, Meadows and Paſtures in the Pariſh of W. 
It was held, That the Houſes paſſed by this Deviſe(3): For the 
word [ Land] ina Will will conveigh a Houſe, if it agree =_ 
the 


Parr Ul. Of Legacies and Deviſes. 407 


the intent of the Deviſor (4). Yet if one having ſtwo Houſes (4) More, Caſe 
in A. and B. deviſe thus ; viz. My Houſe in A. and my Lands in B, ©, = _ 
By this Deviſe the Houſe in B. will not paſs (5). Or being ſeifed 4. 
of a Meffuage in A. and of three Houſes and Land in B. deviſe __ 2a 
his Houſe in 4. and all his Land in B. By this Deviſe his Houſes 


in B. do not paſs —Pridgm. 16, 


CHAP. XX. 


WM 
Caſes in the Law touching Legaciee of Chattels Per-- 
ſonal. 


I. Hattels Perſonal may be bequeathed to one for life, and 
afterwards to another : In which Caſe the firſt hath only 
the ule or occupation, the other hath only the propriety hr 
So that if one Will that 4. B. ſhall enjoy the uſe of his Houſhold- 
fiuff during his life, and after chat it ſhall remain to F. A, This 
is a good Deviſle thereof to Fe M *. But if the thing it ſelf be G) 37H 6.36: 
bequeathed to the firſt of them, then it is otherwiſe; for the CE” 
gitt of a Chattel Perſonal, though but for one hour, is the gift 
thereof for ever ® : Provided, the Teſtator make it Abſolute, (6) Hin. 9 car, 
not Conditional. If one deviſe, That 4. B. ſhall have the. uſe B& 57.129 
and occupation of all his Houſhold-fiuff during his: life, and af-  * | 
ter his deceaſe, that it ſhall remain to C..D. This is a good De- 
viſe of the Property of the Houſhold-ſtuff to C. D. For though 
the Deviſe of a Perſonal Chattel to one but for an hour, is a De- 
viſe thereof to him tor ever; yct: underſtand it only when the 
Property it {elf thereof is deviſed : For of the ſame Numerical: 
thing, in Chattels Perfonal cſpecially, there may be diſtin De- 
viſes, when the one refers to the Uſe, the other to the Property. 
thereof. 
2. Chaitcls Perſonal do paſs under the Legal Notion of Move- 
ablcs, as Chattels Real do under that of Immoveables ; of both 
which the Law makes a Diſtinction into Creatures living , and 
things inanimate 3 albeit of the hving Chattels Real, there can 
but very few. inſtances be given : Such was Wardſhip in reſpe&t. 
of the Tenure. of Land: As alſo Villenage for years, or that 
right which the Lord had in the Villain only for a Texm 3 who 
reſembled him whom the Civil Law terms Aſeriptitins Glebe, ors 
one in perpetual Obligation to the Plow on fome certain Lands, 
The Real Chattcls inanimate chiefly conſift-in Houſes, or Lands, 
or the Iſſues thereof, as by Leaſe for years, or- by extent upon 
Judgments, Statutes or Recognizances 3 or if the Tcſiator had a 
Term. 


ror or rn de En = 
———————_——__———— —— don Seng 


_ - —> 
_ arg n— RI 
- CL EST == 


#1 
tb : 
+ 
df h 
4 
4] 
4 
1! 
a 
[ 
US 1 
4 
} 
} 
[i 
- 
» Hy 
- Ft 
\ Wks 
y z 
{i 
TL! 
[; 
4 [1 
i wy 14 
uh | 
'{ BF {i 
£5! 
i - 
= 
o 
FP - 


f 
'F 
t 
yi 
" 
k 
is 
to 
# 
| 
\ 
11 
f 
40 


i — Wh eZ Hh. a Eb EBRD 


Of Legacies and Deviſes. PART TTh 


408 
C-; Off Exec. 
Caps 5- 
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Legat. 3» 


(f) L. uxorem.$. 
legaverat. & 
G!ofl. jibid. de 
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Term of yeats in certain Advowlons, Tythes, profits of Fairs, 
Markets, or Court Lects, the Intereſt is a Real Chattel among 
tho things inanimate : Likewiſe a Preſentation to a Church, upon 
the next Avoidance, and before it come to be void, is a Real 
Chattel*. But of this, and Chattels Perſonal, with their re. 
ſpeQive Individuals, the Reader may have a more exaQ Deſcripti- 
on, if he hath a retroſpea to Cap. 6. Part. 3. whercunto he is re- 
ferrcd for clearer fatisfaction, .- 

3. 4. B. having two Brothers and one Son, makes his Son his 
Executor, and in his Will ſaith, That he would have his Son Ict 
the (aid two Brothers (who are the Sons Uncl®) have all the 
Goods he hath in D. and M. or c|{where 3 ſaying withal, That all 
theſe things he doth leave them for this reaſon, Becauſe he would 
not that his Son ſhould have any difference or controverſic with 
them: In'this Caſc, and by this Deviſe, A. B. (cems to leave 
his two Brothcrs only what was in common between him and 
them, and no more: This Interpretation being grounded on the 
Reaſon annexed at the cloſe of the Teftators words, where he 
faith, [ Bccauſe his Son ſhould have no difference or controverlie 
with them : ] By which Reaſon he ſeems to have a proſpect of 
differences like to ariſe between him and them, by occaſion of 
ſome Goods in common between them (as is uſual in Caſes of 
ſuch Community :) And thence ſeems by ſuch words added to 
the Bequelt, to prevent ſuch probable difterences; not intending to 
include within that Legacy (uch Goods as were not like to cauſe 
any diffcrence between them #, | 

4+ The' firſt Declaration of the Teſtators mind Derogatory to 
the ſecond, prevails againſt that ſccond, unleſs thereby the firſt 
be ſpecially revoked : And thercfore if a Teſtator in the beginning 
of his Teltament, faith, That co whom I ſhall bcqueath twice, 
L would have it due but once; ard then gives a Horſe to 4. B. 
After in another part of his Teſtament gives his Books to .?. B. 
And aftcr that towards the end of his Teſtament faith, It re- 
pcnteth me that I declared my ſelf in that mannerin t ec former 
part of my Teliament, for I incline that A. B. ſhould have my 
{aid Books and thc Horſe: In this Caſe, the Legatary th-1i have 
them both, notwithlianding what the Teſtator ſaid in the former 
part of his Teſtament, for a Teſtator cannot in his Will impoſe 
ſuch a Law on himſelf, as from which by his Will he cannot re- 
cede; bccaule only that which is indeed his Will, is his Law, and 
a Law unto it (elf, and that alone ſhall ſtand *. 

5. If a man doth deviſe to A B. all that he doth poſſeſs in London, 
by ſuch general words ſhall paſs all that he hath in the Suburbs, as 
well as in the City : But his Books of Accompt, or Cafh in his 
Cheſts, which he.hath either in the City ox Suburbs, do not paſsby 
{uch gencral words in a Will f, 6. If 
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6. If I bequeath 100 Books, the Legatary ſhall have 100 Vo- 
lames of Books, not computing the ſeveral Books that may be 
in one Volume, as ſo many ef the 1co. And if I bequeath him 
my Study or Library, he ſhall have only the Books, not thEplace (+) L. 1ibrorun 
where they are, norother things that may be there s. _ 
7. It a man deviſe his Houſe to A. B. with all the things 
therein when he ſhall die; ſuch things as are there only by chance, 
and did not uſe, or were wont to be there, do not pals by that 
Deviſe 3 yet ſuch things ſhall paſs as only by ſome accident were 
not found there, but uſed to be there : But money found there, 
which not long fore was received from Debtors, and intended po4y po Lega= 
to be again lent out, doth not paſs by fach Deviſe *. yaa = by 
* $8, If I bequeath Matcrials fit to make a Ship, and after do > ag Strp 
build a Ship therewith 3 the Ship doth not paſs by that Deviſe. NS. he 
Or if I bequeath a Ship, and after do rip abroad that Ship, the - 7 treo 
Legatary ſhall not have the Materials thereof; yea, though an- Shi b: the Keet, 
other Ship be afterwards built of the ſame Materials, he ſhall not 1,001 02h 
have it. Yet if I bequeath a Wedge of Silver, wherewith any $-ult.ff.de Leg-1- 
Veſſel is after made, the Legatary hall have it, ſo as the form or ;. ; 
faſhioning thereof be not of more value, or coſt more than the CLE ibid de 
tilver it ſelf is worth i. L: gat. 3. 
9. A Tefiator had fix Marble Statues, and a great quantity of 
other Marble : He deviſcth two of his Marble Statues, and all 
his other Marble to 4. 3. Whether by this Deviſe may the Lega- 
tary claim the fix Marble Statucs? It is anſwered Negatively, 
he can have but two Marble Statues? becauſe when the Tcfiator 
gave him the Statues ſo ſpecially and numerically both, he ſeemed 
not to intend the Legatary ſhould have the other four by that De- (*/£- 7: fe aur. 
viſe: If ſo, he would not have ſpccitied in two, had he intended &'. ns” 
fix *; but rather, in all probability would have mention'd fix in- 3j*!<Q- legar. 


& l, heres meus 


ſtead of two butif the number, or the names of the Statues be- $ duz. & Gtof. 

queathed, be not ſpecitied in the Legacy, they will all ſeem to paſs T5 api 

under the Genus of Marbie ex abundanii '. . ta & Cuiac, in 
10. Aman having two Horſcs, doth in his Will ſay, I givc ONE neo. 

to A. B. the two Horſes which I (hall have when I dic: Aﬀer the 

Tcſtator ſells his two Horſes, and at his death is found to have 

only two Mares: In this Caſe, the Legatary ſhall have the two 

Marcs 3 becauſe in conſtruction of Law the Feminine in ſuch Caſes ,_., _.. - 
is compriz d in the Maſculine ». Ce I Omar: 

111. If a man indebted 20 }. hath Goods worth 1col. and © Ears 

gives to his Wife the one half of all his Goods to be equally divi- 

ded between her and his Executors : In this Caſe, the Wite ſhall 

have the one half of all the Eftate perſonal, and that without any 

Defalcation ”, (n) Goldeb. 154. 

; Þ!'. 74+ 
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(p) S vv lib» wh 
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'< i) Perk. Set. 
$30. 


. (q)Seryis leg. de 
keg. 2+ 


Cr) L. prepe. de 
L-gat. i. & giofl. 
ibid. 


12. Under the notion of Houſhold-fiuff, is not to be underſtood 
in any Will or Bequeſt, any Apparel , Books , Weapons, Tools 
tor Artificers, Cattel, Vituals, Corn in the Bazn or Granary, 
Wains, Carts, Plow-gear, or Veſſels fixed to the Free-hold *. 
As for Plate, it is the common and faireſt Expoſition to under- 
ſtand only ſo much thereof within the notion of Houſhold-ſtuff, as 
the Teſtator himſelf in his life-time did (o underſtand, and as much 
thercof as himſclf did eſteem rather as Utenlils than Ornaments, 
apd accordingly made uſe thereof rather for the daily and ordi- 
nary ſervice of his Houſe, then for Ornament, Pomp or Delicacy. 
And as touching Coaches, whether they. are within the Notion 
of Houſhold-ftuff or not, I ſuppoſe the Reader wil! not cafily be 
perſwaded to joyn with thoſe in their opinion, who hold it in 
the Affirmative ? 3 unleſs he will alſo allow the Plow and the 
Cart (which are of more Domeſtick uſe and ſervice than Coaches) 
to have the ſame priviledge with the other. 

13. A Teſtator may bequeath the Corn growing on his ground 
at the time of his death; yet if he be a Leſlce for years, and 
ſow the Land ſo ſhort a time before the Expiration of his Leaſe, 
that the Corn cannot poſlibly be ripe when the Term cxpires, 
and he die before ſuch Expiration of his Term ; In this Caſe his 
Bequeſt of ſuch Corn is void. becauſe himſelf, if he had lived, 
could not have reaped it aftex his Term expires (1). Otherwiſe 
where the Corn that is fown and growing upon a mans Ground 
at the time of his death, is ſuch as himſelf might have reaped, it 
he had lived to the Harveſtz for ſuch Corn is deviſable by the 
Teſtator, therefore if a man having Land in Fee- ſimple, Fee: tail, 
or for life or years (qualihed as aforeſaid) ſow it with Corn, he 
way devilc it at his pleaſure: As, if the Husband ſow the Land 
which he holds by any of the {aid Tenures in right of his Wife, 
and die ere the Corn be ripe: In this Caſe, the Husbands Execu- 
tor or Adminiſtrator, and not the Wife, ſhall have it. The Caſe 
15S the ſame fora Tenants Executor or Adminiſtrator, in caſe he 
for whoſe life the Tenant that had ſowed the Land hold, dies be- 
tore the Corn be ripe. 

14. If a man bequeath all his Sheep , ncither the Rams nox 
the Lambs are comprized thercin 3 but if he bequeath his Flock 
of Sheep, they are both therein comprized %. Or if hebequeath 
twenty Sheep which he hath in his Flock, and which indeed 
is all his Flock, the Legatary ſhall have them all, becauſe by this 
he bequeatheth his Flock of Sheep *. Likewiſe if one bequeath 
h<s Flock or his Herd to me, and living the Tecſtator, ſome of the 
Flock or Herd die, and others put into their ſtead : In this Caſe 


'” the Legatary ſhall have them , becauſe it is the ſame Flock. os 


Herd as formerly. But what if one of them die, 1n that Calſc, and 
: notwithe 
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notwithſtanding ſuch Diminution , the Legatary ſhall have the 
nineteen, though it be not the Flock which the Teſtator bequeath- 
ed. Likewiſe if nineteen die, ſo that but one only remains, the 
Legatary ſhall have that one. Alſo if a Houſe be deviſed, which 
is after burnt, the Legatary (hall have the Ground whereon the COL. frgrene, 


— 


e Legat. 1. & 


Houle ſtood F. glolk, ivid, 
15. A. B. deviſcth his Horſe to me and thee, willing that each 


of us ſhould have a Horſe entirely : In this Caſe, one of us (hall 
have the Horſe, the other of us the value or price of that Horſe *, (t) L.6 mivi de 
And in caſe {the Tctator being dead) thou after make me thy © '* 
Exccutor, who was before thy Collegatary, I ſhall have the 
whole Legacy , that is, mine if I will, or thine if I will, andif 
I cake by the one, I cannot ctaim the other alſo *, _ 
16. A Teſtator fick in Londox, there makes his Will, where- 
in he appoints his Exccutor to deliver the Horſes he had at Edin- 
burgh in Scotland to A. B. (then allo at London with the Teſta- 
tor) the third day next after his deceaſe, and dies. The Queſii- 
on is, Whether this Legacy be good or not ? It ſcems not, becauſe 
of the diftance of place rendring the performance of the Legacy 
impoſſible at the time limited by the Teſtator. But the an{wer 
is, the Legacy is good and poſltble, nor ought the diſtance of 
place to prejudice the ſame, in regard the Teſtator might after 
the making of the Tcſtament poſlibly live long enough to have 
the Horſes brought from Edinburgh to Loxdoy timely enough 
to have the Legacy performed by the time limited by the Teita- 
tor *, if there were nothing elſe to be ſaid in the Caſe, as in- (#) D:Q.1. fi 
deed there is. | TR 
17. If the Teſiator faith, I give 4. P. my Diamond-Ring 
which I believe is in my Cabinet, but in truth is at that time in 
the bottom of the S:az his Exccutor is not obliged to pay the $4100 
value thercof to the Legatary, nor to deliver it till it can be got | F*10 
out of the Sea, and then he ſhall be no lel(s legally than miracu- { lk 
louſly obliged *. Or if a Teſtator bequeath twenty Gallons of bs ten & F 
Canary out of ſuch a Hogſhead, and there be found but ten Gal- Legar. 3. | 


Jons init, the Legacy is not invalid 3 for the Legatary ſhall have (2g! 47 ir 


the ten Gallons, but no more ?”, gate 2» 
13. A Teſiator gives and bequeaths an Ox to one, the Ox 
dics before the day comes for the delivery of him to the Lega- 
tary , he ſhall have neither his Fleſh nox-his Hide 3 otherwiſe | 
if he had dicd after the day for the delivery thereof was come *, + mortua | W800 
19. A Tefſtator in his Laſt-Will and Teſtament faith: I WR, ibid. de £:gar. 
Tbat after my deceaſe my Executor hereafter named, ſhall pay 50 l. | 
per annum to my Wife, whilſt ſhe ſhall be with my $oy in London. 
The Son went from his Mother, yet ftaid ia Loxdon, butnot with 
his Mother, The Queſtion is, Whether the 50 /. per annam be 
Gegeg 2 duc 
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due to the Mother? It is reſolved affirmatively : But if the 
Son had gone out of Loxdon, and the Mother might have followed 
him, but did not, but continued flill in Loxndox, the Legacy would 
not be due to her, ſave only for that year wheei n the Teſta- 
tor diced ; which ſhall be due, albeit in that year (he continued 
not with thc Son above one day: But if the Mother could not 
follow the Son when he went out of Loxdoy, nor can otherwiſe 


| be duly charged with any negle&, wherefore ſhe continued not 


(a? L. qui quatu- 
or $. uxori. 
g!oil. ibid. de Le. 
gal- 3+ 


{ ») Gic {l. mint» 
ibi.!, 


(1) Paſc. 14 Jac. 
B. R. Gough & 
Hayrards Caſe. 
Bridgm. 52, 53+ 
(2) Bulſt.i. 219- 


(2) Dver 370, 


with her Son, the Legacy of 50. per annum (hall be due to her. 
The reaſon of the premiles is, becauſe the faid words, [ J#hilj 
ſe ſhall be with my Son in London, ] hath the force of a Condi- 
tion *. In like manner, if a Teſtator bequeath any thing to A.B. 
if be ſhall dwell in #be City witb bis Son, it 1s not required, that 
the Legatary ſhall dwell in the (ame houſe with his Son 3 but if 
there be no mention made of any place, as if the Tctator ſhould 
lay, [If be dwell with my Son, | the Condition is not fulfilled by 
the Legatary, unleſs he dwell in the fame Houſe with the Teſta- 
tors Son *., | 

22. If a Teſtator enjoyn his Exccutors to pay unto A. B, the 
ſum of Ten pounds per annum, and he live fix years and four 
months, the Executors of A. B. (hall reccive Ten pounds for the 
whole ſeventh year becauſe an Annuity is due in the very be- 
ginning of every year, where no certain time of payment is ſee by 
the Teſtator. Alſoif a man be pofſcfſed of two Houlcs for years, 
and deviſe them to his Wife for her life, if ſhe live ſole, the Ree 
mainder to A.B. And if ſhe marry, That then ſhe (hall have bur 
one of them during the reſt of the Term, [ and then addeth thele 
words, ] And alſo I will that ſhe ſhall beve 201. a yearout of my 
other Lends: In this Caſe, and by this Deviſe, it ſeems the An- 
nuity ſhall continue during the Term. Sed ©. for the Judges were 
divided in the point (1) And if one devile an Annuity to his 
younger Son out oof his Land, and Wills, that his Heir {ball pay it; 
By this Deviſe the Heir of the Heir ſhall be bound to pay it alſo (2). 
Or if a Biſhop grant an Annuity out of his Land to one for life, 
and die, his Executor or Adminiſirator ſhall ſtand charg'd with 
the arrearages thereof due in the Biſhops time (3). 

21. Although a tan cannot deviſe the Lands which he hath 
not any intereſt in, nor any right or title unto, nor can deviſe 
another mans Land 3 yet he may bequeath the Goods and Chat- 
tels which himſelf hath not, and the Bequeſt ſhall be good : And 
therefore if a Teſtator bcqueath to A. #. 100 Quarters of Corn, 
or-as many Lambs, and Willeth, That the Corn ſhall bepaid or 
delivered out of the Corn that (hall grow on, or out of his Ground 


- the next year, and the Lambsout of his Flock the nextyear: And 


there happen to be no {uch Corn, or: not fo many Lambs, or not 
any 
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any ariſing or growing as 'aforcſaid,; yet this is a good bequeſt, 
and to be performed by his Executor , at there be Aﬀets. In 
like manner, if a Teſiator bequeath unto A. B. a Horſe or a yoke 
of Oxen, and the Teſiator hath neither Horſe nor Ox 3 yet the 
Bequeſt is good, and by his Executor to be performed in Caſe 
of Aﬀets *. 

If one Deviſcs a third part of all his Goods and Chattels By 
this Deviſe (according to the opinion of ſome) there paſſes but 
a clear third part after Debts and Legacies paid, But it ſcg@mns a 
third part of all is deviſed, out of which the Dcbts mult Se firſt (410, 5, 

aid 4, | -14 "164 
4 A Decvifſe was made of Goods by a Father to his Son, when he 
ſhould cone of - age3 -and if he died within age, that his Daugh- 
ter ſhould have them : He died within'age, and it was held, That 
the Danghter'ſhould have the Goods after the death of the Son, 
and not tarry till he had been of age *. (e) Anderſ, 1.31» 

Not whether Jewels be Chattels, but what ſhall paſs under 
the Notion of Jewels is the Queſtion: For the Caſe was; The 
Earl of- Northsmberlayd' deviſed by his Will his Jewels to his 
Wife, and died poſſeſſed 'of a'Collar of S's, and of a Garter of 
Gold, and of a'Button-annexed to his Bonner, and alſo of many 
other Buttons of Gold and prectous Stones annexed to his Robes, 
and of many other Chains, 'Bracelets and Rings of ' Gold and 
Precious Stones. The Queſtion was, Whether all theſe would 
paſs by the Deviſe under' rhe name of -Jewels. Tt was reſolved by 
the \Jaftices, That the 'Gartcr and Colfar of S's did not pals, be- 6E'ir. E. of 
cauſe' they were not properly Jewels, bat Enfigns of Honour Nor tumbertans 
and State 3 and that the Buckle of his Bonnet and the Dutton did (fo teriidro 
not paſs, becauſe they are annexed to his Robes, and were no -». vid. Huh. 
Jewels. But for the other Chains, Bracelets and Jewcls, they paſicd —"2 appr 
by virtue of thedaid Will. | 5.43.2 & _—_— flamentss 


(c) Perk. Sc. 
IL. 525» 
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(a) L. bonorum. 
de verb. ſign» & 
Grall. c. Lepateq. 
19. & Mant.1.9- 
Lit- 4+ NU. 13+ 
cum multis aliis. 
(b) Mathezc. l. 
T 7. Cap. 17. Ou, 
13. de Legat- 


(c).DiQ. C., 17.Y. 
I7. & Graf. dic. 
Q- 19 NU. 3» 


(6s) Pinel. ad 
Rub.C. de bon. 
mater. Part. J- 


nu. IO. 
(c) Pinell.ibid. 


þ NU. I2., 


(f)Grafl. $. Le» 
eatum, ub: ſupra 
& Pincl. ubi. 
p-re. IF. ni. 3ls 


CHAP. XXI. 


Of Legaries fonching Goods in general, and what 3s to be 
widerſtood under that motion of Goods , and what by 
| Moveables and Immoveables. 


I. Hat Moveablcs fall under the general notion of Goods, is 

out of queſtion 3 but, Whether Actions, and rights of 
Action, and Suits of Law depending fall under that notion ? isa 
queſtion. The Affirmative is not only the moſt received, but (as 
Orthodox) . the belt approved Opinion *3 though much oppoſed 
by ſome of the Learned, who will not admit{uch Actions topaſs 
by way of Legacy under the notion of Goods , ave when the 
bequeathing words- are univerſal; as, when the Teftator faith, 
T bequeath all my Goods ;, or, I bequeath a fourth part of all my Good s * : 
Alledging, That it the words be only general words 3 as, when 
the Tcſtator faith, { I-bequeath my.Goods :| In ſuch Caſe, Acis 
ons, and titles to Actions are: npt- comprehended therein , be- 
cauſe of the Pronoun | My : |] And that by the general word 
[ Goods] is comprized no more than the Teftator hath in his actual 
Propriety jure Dominis. It is certain, that it the Legacy of Goods 
in gcneral be limited to any certain place 3 as, when the Teſtator 
ſaith, [7 bequeath the Goods which IT have in my Houſe : | In ſuch 
Caſe Adions, ' becauſe they are nat circumſcriptible properly by 
this or that place,do not fall under that general notion of Goods ©; 
Or if a man bcqueath_ his Dutch Goods, the Bonds or Debts 
owing to the Teſiator in Holland , pals not by a Legacy under 
that notion, albeit the univerſal word | All] were added to it 4, 
unlcſs it were a Legacy given by a Merchant, who may rati- 


' onally be preſumed to have in Holland Debts only owing to 


him *. 

2. Such as aſſert Actions and rights of Action to fall under 
the general notion of Goods, do yet deny them to fall undcr the 
notion.of Moveables or Immoveables3 for with much confidence it 
is affirmed, That by the jus Commune Adions , and right of 
AGtions are not comprized in a Legacy of Moveables or Im- 
moveables; No, though the univerſal word | Al! |] be added 
theretoz no, though the note of Uaiverſality ſhould be gemi- 
nated in the words of the Legacy, as when the Teftator faith, 
{1 bequeath to A. B. allmy Goods Moveable and Immoveable where- 
ſoever they ſhall be found: } And this is held even by thoſe who 
yet allow them to tall under the general notion of Goods f. But 
this is contradiged by other of the Learned, who hold, a 

where 
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where the words of the Legacy are univerſal, in that Cafe, Actions 
and rights of Action are comprized within a Legacy of Moyve- 
ablcs and Immoveables *. Now then, to reconcilc the difference 
| between the diſſenting D. D. in this point , the faircſt opinion 
is, that they are comprized therein when the Tcliator geminates 
the words. of Univerſality, and abounds or ſuper-abounds in his 
ſenſe that way 3 as when he ſays, | I give t9 A. B. all my Goods, 
moveable and immoveable, and of what kind ſoever, or whereſoever 
they fhall be found; |] or other words to ſuch molt univerlal im- 
port ®, 

| 3- All Corporal Moveables inanimate, which are only paſſive 
in their tnotionz as Books, Armour, Plate, Houſhold-fiuff, and 
the like 3 and all Animals moving or active in their motion, as 
Horſes, Sheep, ec. fall under this general notion of Gouods i, 
But what if the Teſftator in his Will faith, | I give unto my Wife all 
my moveable Goods and Houſhold-fiuff of my Houſe 3] Whether ſhall 
the Wife have any of the Moveables other than ſuch are of or be- 
longing to his Houſe? Some are of opinion, That theſe words 
[ Of bis Hwſe, ] keep this general Legacy undex a Reſtraint, and 
confine it to the moveable Goods only which are in , or .of his 
Houſe: Others (and they the moſt approvcd)) hold the quite con= 
trary, and ſay, That theſe words are ſct to enlarge the Legacy, 
and give the Legatary the greatcr latitude of right even to other 
of his Goods which are not in his Houſe *. And whereas ſome 
raiſe a double ObjcRion againſt it : 1» That where the Genus (as 
in this Caſe) doth precede, and the Species follow (the moveable 
Goods bcing the Genus, the Houſhold-Ruff the Species) there and 
in ſec Caſe, the former is limited and reftrained by the later. 
2, That the Copulative | And | is here to be underſtood for. 
[ That s : | Both which ObjeQtions are fairly anſwered thus3 2izs 
The firſi Objeion holds only where the Genus and Species are: 
not diverſified in qualicy, but quite otherwiſe where they are- or 
may be (as in this Caſe) of a diſtin nature and quality , forin 
fuch Caſe both (hall paſs by the Deviſez as when a man bcqueaths 
nouriſhment and Phyſick to his Son. And the other ObjeQion 
is as weak as the former, becauſe the Copulative | 4nd, ] when 
it comes between two ſuch things, as whereof the one may be in- 
cluded in the other (as it may in this Caſe) is not to be under- 


(8g) Molinz, ad 
Alex. lib. 6.Con- 
{1 . 68 & Dec. 
Cont. 237.% 639. 
& Jo. Pailipph,. 
Reip. 64. 


(h) A If. Ma- 
c 'CdC, l, I'7. C1 7s 
BU. 16- Je L:gate 


(i) Perepr. art. $.. 


nyu- 43+ de hdet 
commilſl, & Dec. 
Conl. 653. & 1. 
moventium de 


verb. fig. & A'it. 


(k) Mant. 9. tit. 
3+ NU.. 7. & Ma=- 
ti2eus de Aﬀlich. 
D-cil: x06. 


* -n 


ſtood for | That is,] as in the ObjeQtion '. Indeed, where a- (1) Matlz- ibis. 


Teftator doth add to a Devilſe of ſeveral things ſpecitically named 
ſomething in genera], but limited to ſome certain place, in ſuch 
Caſe that local Limitation will worka Reftriction uponall,though 
otherwiſe never fo generally or univerſally bequeathed 3 as when 
he ſays, I give unto my Wite all the Houſhold-Furniture both 


Woollen and Linnen, and other Utenſils of my Houſe ; In this 
| Caſe, 
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(m) Mantic. ui 
(pra. 


Cn) Rebuft. ad [» 
moaventium. de 
verb. Sign. & 
Ranchin. par. 4. 
Concl. 23.& 24. 
Gralfl. $. legatum 
quzſt. Ig. AY» Jo 


(o) Tepat. tit. 
de Legar. in ge- 
neree Cap» 4+ 


Cp) L. Titivs.de 
Atq. rer. dom. 
(q) L.1. $. Si 
zuſſerim. de ac- 


quirend. puſleſl. 
(r) Rebuff. ad 


ditt. 1. movuin- 
tium, ver(. mce 
ventia. de verb. 
Signs 


(1) Aoree} 
g Car. C. B. 


(2) Dyer 59- 


(3) Dyer ibiJ. 


Caſe: he thall be preſumed to intend her nothing of all this out of, - 
or not belonging to the Houſe ®. 

4+ Whereas it is much controverted among the DD. ( as ap- 
pears by what was formerly ſaid ) whether Act ionsand right 
of ARions, may be comprized within the Notion of Moveables 
and Immoveables, albcit the note of Univerſality be added to the 
Legacy, yet it is here to be obſerved, that it is agreed on all hands, 
that in caſes of neceſſity they are comprizable within a Legacy of 
Moveables and Immoveables 3 as when the Teſtator makes A. B. 
the univerſal Legatary of all his Moveables, and C. D. the like of 
all his Immoveables ; and theſe two accordingly, and to the effeas 
aforeſaid, his Executors, and dies : In ſuch Caſe, for the pre- 
vention of the Teſtators otherwiſe dying , partly Teſtate , and 
qurely Inteſtate» they are admitted to be'comprized as afore- 
aid *, 

5. By what was formerly ſaid it is apparent , That when a 
Teſtator doth bequeath his Moveablcs indctinitely, all his Move- 
ables are therein comprehended, albeit at the end of the Bequeſt, 


he ſhould thereunto add ſome particular thiog ſpecitically ; as, 


when the Teſtator faith, I bequeath all my moveable Goods whatever, 
and Houſhold finff of my Houſe to A. B. *. 

6. Among the Moveables are computed all ſuch things as may 
eaſily, and without prejudice be removed from place to placc e 
otherwiſe they fall under the notion of Immoveables *, as all 
other things afhxed to thei Houſe, or (as we ſay) hx*d to the 
Free-hold, or cannot well be removed wirchout being damnifi- 
ed *, If one deviſe to A. B. all his Moveables : By this do 
paſs all his perſonal Goods, both quick and dead, which are cither 
active in their motion, as Horſes, Sheep, and the like 3 or which 
are mcerly paſſivein their motion, which cannot move, but may 
be moved, as Plate, Houſhold-ftuff, Corn in the Garners and 
Barns, or in the Sheaf, and the like: Alſo all Bonds and Spe- 
cialties. And by a Deviſc of Immoveables do paſs Leaſes, Rents, 
Graſs, and the like ; but not any of thoſe things that do paſs by 
a Deviſe of Moveables. Yet Debts will not paſs by either of 
theſe Deviſes ( c.) - Andit one bequeath all his Houſhold-fiuft, 
hereby will paſs his Plate, Coaches, - Tables , Veſfels of Wood, 
Braſs, Peuter, Earth, and the like; but not his Apparel, Books, 
Weapons, Artihicers Tools, Cattel, Viuals, Corn, Plow-gear, and 
the like (2), Sed ® Whether under that notion of Houſhold- 
ſtuff, will paſs more Plate than was commonly in uſe about his 
Houſez or Coaches, in caſe the Teftator were by Profeſſion a 
Coach-maker, or one that forhis livelihood kept Stage or Hack- 
pey Coaches. And by a Deviſe of all Utenſils, it js agreed, 
That Plate and Jewels do not paſs, (3). 
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7. An Office which -a man hath for term of years, and may 
make fale thereof, is computed among the Immoveables z * yet 
it hath becn adjudged, That a Regiſters- Office is corapriz*d with- 
in the Moveables *. | 

$. Doves belonging to a Dove houſe, as voluble as they are 
naturally, yet are computed among the Immoveables legally, by 
reaſon of their Relation to the faid place, until they are taken 
and kept under Confinement 3 and therefore till ſuch Capture, 
they go to the Heres Immobilium, as the Civil Law ftiles the Heir, 
and not to the Executor *®® The like may be ſaid of Fiſh in 
the Pond, which are there for multiplication, breed and increaſe, 


and not for preſent uſe only ®. The Materials alfo of a Houſe: 


pull'd down only with a deſign and intent therewith to rebuild 
the ſame, are computed among the Immoyeables * : Yea, a Ship, 
chough ſhe be never ſo (wift a faiker, yet for all her haſt is com- 
puted among the Immoveables ?. 

9. It is Queſtion much controverted, Whether Money, be it 
never ſo currant, be comprehended within a Legacy of Move- 
ables; As if the Teſtator ſhould fay, | / give thee all the moveable 
Goods in my Houſe, ] and there be found at his death 10001. in 
his Cheſt: If this were the Readers caſe, not doubt but he would 
ſoon reſolve it in the Affirmative, and rather than fail, prove it 
ſyllogiſtically : [Whatever is currant is moveable; but Money is 
currant, Ergo, &c.] But to be ſerious, for the better reſolution 
of that doubt, diſtin&tion muſt be had between money hoarded 
upin a firong Cheſt, for the ſafe keeping and preſervation thereof, 
that it may not be thence ſoon removed, and money found in a 
Cheſt, there put not for that end, but for common. uſe and ſer- 
vice, and for daily and ordinary expcences. In the former Caſe it 
paſſeth not by a Deviſe of Moveables 3 in the later it doth *, 
And if it be doubtful for which of theſe ends it was there re- 
polited, the Preſumption- ſhall be for the later *. Which holds 
true, albeit the Teſtator ſhould deviſe the Immovcables only 
indefinitely, or deſign this money only to be lee out at Inte- 
reſt, -There is a great quarrel among the DD. (for this Engine 
of all miſchief, is of a very Metalſome quality) Whether Mency 
aQually out at Intereſt, be. within the notion of Moyeables ? 
ſome affirm it *, others deny it © comprizing it under the no- 
tion of Debts, which ſeems moſt rational : But money in Caſh 
hath gain'd the more received opinion of its being comprehended 
within a Legacy of Moveables, albeit it happen to be much in 
quantity *, or defigned for a Purchaſe, ſo as it be not for that 
end of a great quantity. But in ſuch places where by com- 


(Cf) Cha oad. 
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mon uſage of Speech Houſhold-goods are mainly and frequently 

meant or intended by the word Moveables, or it it be ſuch Mo- 

ney as was only deligned by way of Trade for Merchandize, the 

Tcftator being alſo a Merchant, and the quantity be great z or if 

the Teftator bequeath all his Moveablcs in fuch a Houle, excepting 

{Hhaſty none atall: In all ſuch Caſes, Money, how acceptable ſoever it 

tit. 3-5 Menodyy, otherwiſe be, yet is not gdmiſſable to any comprehenſion within 

a goditr. 0" a Legacy of Moveables* 3 Nor when any certain place is added 

(Cf) Menoc. di: to the Legacy , as it the Teſtatox ſhould ſay, 1 give my Houſe 

—— 3. nu-3. #0 A. B+» with all the things therein , uone excepted 5. Nor Mo- 

& Renci. Decle ney found hid in the Wall of a Houle, albeit the Teſtator ſhould 
G.) Ibid, "  fay, | Be the Moveables of what kind or condition ſoever |#. 

| 10. And as for Debts, Bonds, and Obligations fox Money 

(1) Petegr.art.g. OWINg, they arc not within a Legacy of Moveables, be the place 

3- & Alex. where they are added or not added to the Legacy, but make of 


nu. 4 
lib.6: Conbil- 63 themſelves, a third kind of Goods diftin& trom the former *; 


| Supra. cum mult- unleſs ip ſuch places where Cuſtom prevails , that Qbligations 


aliis. 


G Jo. Bacquet. touching things moveable ſhall be computed among the Move- 
du Droit de ables, and touching things Inmoveable bequeathed ; among the 
a Immoveables i. | 
It. If the Teftator faith, I give part of my Goods to. A. B, he 
ſhall have the moiety thereof 3 for by ſaying a part, and-not 
&) Glo in1.fi what part, the, one half is regularly to be underſtood * ; yea, 
eat. 3. Pars pro though the Teſtator himſclf had but the one half of the thin 
roto *y Figere- bequeathed, yet the Legatary (ball have a moiety of that halt, 
Pars pro Medie- _ albeit the Teftator ſhould ſay a certain part ' But if he 


rate 5Law i% faith, [any part, or what part ſoever,] then be it never ſo little, 
(1) Ividem, the Legatary muſt therewith be content, and. the Executor is 
diſcharg'd. | 


I2. Lafily, whatever was formerly ſaid touching that litigi- 
ous ſubje& of Money, though by ſome formetly held as noge of 


( -— axpaany the TeſtatorsGoods or Chattcls, ® cither moveable or imumoveable, 


fol. 32. yet now the Law underftands Money better, than to exclude it 
(n)$.&: quia Out of that notion, aud the opinion is now as currantas Money 

rum Auth, it. (elf, That it is part of the Moycable Goods of the deceaſed * 
be Nuptis c.. Unleſs it be Money ariſing of the Sale of Lands, Tencments or 
pra-in L.'Moven- Hereditaments appointed by the Teſtator in his Laſt-Will and 


tium. de verb. T <o_ | 
Sion. & eſtament to be (old, or Money coming of the profits of the 
de Corſe. ule faid Land for any time to be taken ; Fhis Money is indeed by the 
yo u,9-iit-2 Statutes of this Realm excluded from bein reputed as any of the 
CoalFr. | af. Goods or Chattels of the perſon (bo deceaſed *. 


+4 id 13- Allo by a Bequeſt of Moveables will paſs the Induftrial 
Cp) 4 ven. Fruits of the ground, orſuch as are there ſown by the Induttry of 


Baul. Caftr. Conf. Man in expeRation of a ſpeedy removal thence with increaſe * ; 
Aa %® But not the natural Fruits, os ſuch as grow..of their own c- 


cord 
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cord without any great labour or coft ; for theſe are not reputed 
Moveables, unleſs they were ſeparated: at'ithe time of the Teſta- 
tors death * Thus Trees and Graſs, together with the Land 
whereon they grow, deſcend to the Heir as parcel of the Freehold : 
But the:Corn growing thereon, belong to the Executor as part of 
the Teſtators Goods and Chattels *. 

14+ Where one bequcaths all his Goods and Chattels, or all his 
Corn, or all of any other thing: By ſuch bequeſt doth paſs noc 
only' all che Teſtator hath of that thing at the time of making his 
Teſftatncnt, but alfo all he hath-thereot at the time of his deach ; 
and/not only the all thereof which he hath in poſſeſſion, bur alfo 
what thereof he hath not in- poſſeſſion, but expeRation. But if 
he limit this all co a certain place, or as to or in the occupation 
of ſotne certain\perſon, then'no more will pals by ſuch Bequeſt, 
than 'what he hath in ſuch Place, or in the occupation of ſuch a 


(q) Decii Con, 


472. 

(r) Pcrk. tit. 
Deviſes. & Ful- 
beck. ead. tit. fo. 
37, 35» 


perſon at the timie'of making the Teſtament *. " (1 Plow.343, 


15. And therefore a man may bequeath by Will, not only thoſe 
things which he hath at che time of making thereof, but alſo ſich 
things as heis to have, or may have afterwards: Thence he may 
| bequeath the Corn that ſhall grow'in ſuch' Ground the next-year 
after his death, or the Wool' or'Lammbs his Flock of Sheep ſhalt 
- Yield the next year aftcr his' death': But in caſe there (hall be 
no fuch Corn, Wool or Lambs the next year, then the' Legacy' 
proves fruitleſs. Yet if the Teſtator bequeaths twenty Quartersof 
Corn, or twenty Lambs, and'doth Will that the fame ſhall be paid 
out of the- Corn that ſhall-grow, or out of his Flock the'next 
year, and there be no ſuch Corn, or not ſomany Lambs thenext 
year, - yet' the Deviſe is gdod, and muſt be paid. The reaſon of 
the difference is, becauſe in the fortmer Caſe thereis ſuch a Reſtri« 
Gion and Limitation ſet'to the Legacy as renders it queſtionable, 
whether it might ever become due: or payable: In the later 
there is only Demonſtration how- it- ſhall be paid, and'nothing of 
any ſuch Reſtri&ion as calls' the Legacy it ſelf into queſtion': In 
the former: there is a tacite Condition, in the later the Legacy-is 
abſolute , in the former there is but a'mcer poflibilicy, in the latter 
there is a certainty : And though things only in Contingency, or 
in a Poſlibility, are deviſable by Will, yet they are not grantable 
by any Aſſignment in caſt of a: Poſſibility of Remainder : For a 
man boſleſled of a Term of years, deviſed the profits thereof to 
one for Term: of his Life, and after his deceale to another for 
the reſidue of the years, and died : The firſt Deviſee entered with 
afſent of the Executors, and after he in Remainder, during the 
life of the firſi Deviſee, afſigned it to another, after the firft De- 
viſce died : And this Aſſignment was held void; for he had but a 


Poſſibility, which was not grantable (1), 
| Hhh 2 CHAP. 
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CHAP. XXIL 


Law-Caſes touching Money bequeathed by the Teſtator. 


T, I N che laſt precedent Chapter, it hath been examined how 
] far Money may be comprized under the notion of Goods 
moveable or immoveable bequeathed :, It follows now , that for 
the clearer Illuſtration of this defirable ſubje&, we inſert certain 
Caſes in the Law touching the ſame.: And becauſe when Money is 
bequeathed, it often happens that a more than ordinary power is 
given to, or latitude left in the Executor by the Teſtator : It is 
requiſite in the firſt place toſce how far.a Legacy of money left 
to the will of an Execator, is good or not 3 which cannot well be 
reſolved without conlideringthe ſeveral ways of diſpoſal there- 
of; as thus, viz. | 
| 2+ The Teſiator ſaith, [| T would have 101. given to A. B. if my 
Executors mind were not againſt it: | In this Cale, A. B. cannot have 
the 10 l. unleſs he can firſt obtain, the; Executors conſent for it 
becauſe a Legacy in that manner, given} js tacitely conditional, 
and firſt requires the Executors Approbation even by the Teſta 
tors mind and intention for the performance thereof: But if. once. 
the Executor gives his conſent, he muſt then pay the 10 /. and- 
cannot after recede from it to the prejudice of the Legatary *. 
Likewiſe, if the Teſtator faith, [1 give 10 I. to A. B. when my. 
Executor will, or when my Executor pleaſes : | Inthis Caſe, as in the 
former, the Legacy is not due till. the Exceutors: thinks fit, bue- 
muſt wait his pleaſure, and be in a dilatory expeQancy as long as; 
he lives, or (o'long as he doth not lay he will pay it: But if once, 
he declare that he will pay it, and after dies before he doth pay it, 
his Executor is obliged to make. it good ; Contrariwiſe, if the 
Legatary dic before the Teſtators Executor declares his conſent to. 
the payment thereof, for then it doth not. accrew. to the, Lega-. 
taries Executor, becaule it is. conditional till, the Executor de+ 
clares his conſent to pay it, and ſuch a Condition to be per= 
formed at the pleaſure of anather, as that. the Legacy cannor 
come to the Legataries Executor , before the Accompliſhmenc 
thereof *; RR 
3+ If the Teſtator faith, [ Tgive A.B. 101. iff my Execugor mill: ] 
Ig that Caſe the Legacy is void, becauſe there the Teſtator ſub- 
ordinates his Will to the Executors 3 makes his Executors Will 
abſolute, and his own infignificant. But in caſe he ſaith after 
this manner 3 viz If, my Exccator think fit, T give A. B. 10 1. 


vr, If wy Executer.comceive is expedient, let A« B. bave 101] In. 


- theſe 
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theſe Caſes the Legacy is good, becauſe here the Teſtator ſeems not 
to leave it wholly to the meer will and pleaſure of his Executor, 
but as it were to the judgment of any honeſt or indifferent perſon, 
or (as the Law phraſes it) arbitrio boui viri. The Law is the 
ſame, in cafe the Teftator faith, | If my Executor ſee cauſe for 42, 
or it ſeem reaſonable ta him; Let A. B. have 101. or, I would bave 
A. B;, tobe 101. thebetter for me. | For although a Legacy cannot 
be left to the meer will and pleaſure of the Executor, yet to his 
juſt and reaſonable will'it may 3 for (© it is left more to Reaſon 
than to his Will, Fs OS | 


4. But what if the Teſtator ſaith, [ T give 101. to A. B. if be 


ſhall deſerve it of my Executor : ] 'In that Caſe the Lay 1s due, in 


caſe the Legatary (hall carry it no otherwiſe towards the Executor - 


than as any honeſt man would or might do in the like caſe; or no 
otherwiſe than as any honeft. and indiffexent. perſon might or 
would be well ſatisfied-therewith: Likewiſe 'if the Teſtator 
faith, [T give A« B. 101, 3f bebath not offended my Executor :] The 
Legacy is due, if it appears that A. B. hath behaved. him(elt' to= 
wards the Executor no-otherwiſe than what would fatisfie any 
reaſonable and impartial man. , In a'word;- when it is left wholly 
to the meer fret and arbitrary will and «pleaſure. of the Execu- 


tor, the Legacy is void 5 but when it is left to his Will,” only as it. 


ſhall ſeem-meet,' juſt, and equal 'to him, .it'is' good 3 for it in it 
{e1f it be juſt and cqual!, the Executor may not interpret it other- 
wile ©. | 

- 5. If a man deviſe all his Lands to A. B-'and his Heirs, ex- 
cepting Twenty pounds for ten years, which he willeth ſhall 


(c) Gloll. ibid. 
lit. o. verb. arbis 
trium. 


be employ'd' for his Children : This is a good Deviſe of the ſum; - 


of Twenty pounds a year for ten years *. Or if one having Leaſes 
for years, deviſe them to his Son, whom he makes his Executor, 
except the ſum of Five hundred pounds' to be paid out of the. 


Leaſes to his Daughters for Portions : This ſhall be a good Lega-: 


cy to the Daughters wherewith the Leaſes are chargeable (1.) Or. 
if one -bequeath 20 !. ' to the Ehildren of- 4. B. who then hath 
three Children more or leſs at the time of iaking fach Bequeſt 3, 
and after, but before the Teſtators death, he happen to have other 
Children : In this Caſe, thoſe other Children he hath afterwards, 


(d) Trir, g 
in BR. KW he 


(1) Bu'lft. I, T53+« 


ſhall have no -part of the ſaid Legacy, but.the Children born at. * 


the time of making the Teſtament ſhall have it all. The reaſon is, 


becauſe in this -Caſe its prefumed the Teſtators intention did not © 
extend to any not i# rerum Natura, when there were Children in-- 


deed, and at the ſame time in being. 

6. -The Teſiator faith, | I give 100}. to'my four Neighbours, 
A. B. C. and D. provided they beſtow 10 }. in a Tomb-ftone, tobe 
ſet ow my Grave : |. Although B. ſhould refuſe tojoyn with the reſt 


therein, + 
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Cc)Bart.in1.Gi therein, yet A.C. and D. ſhall have not only their reſpeRive pro- 
Ri clof.in Portion of the 1001, but alſo that part that ſhould have come 
dic. L.&e. de to B, in caſe he. had performed the Condition.. Or , if he fay, 
+ prnang 7 * [Lgive 1001: t9 4: and fuck of my three Children as (hall come 
$. fi .- ono of to my Funeral, ] anddies.z neither of his Children are at his Fu- 
noumnink&ain neal: In this Caſe 4, ſhall have the whole 1co1. becauſe the Le- 
£345 perſona ©&- oacy is in the ConjunGive 3 were it in the Diſ-junQive he could 
mt Legatum al- have but go þ * $5 4.4 ee | | 
Cs eur , 7+ Suppoſe. the Tefiator faith, I giye 50.4, to 4. B. and. more 
Ereſcendi- than that 1007. to C. D. In this Caſe C. D. ſhall: have an entire 
(£) Gloſ. in. 1.8i 1004. but no more *. Poſlibly- the tranſpoſition of. the words 
ſervus Legarus-9- may alter the Caſe, and make-the; Legacy worth 150 1. to C. D. 
de Legatis 3» As if he ſhould (ay, [I giveto A. B. 501. and 1007. more than 

that to CD. ]\, But. ſyppoſe- he ſhould fay, [1 give Lool.,toC. D. 
more than I hays givento. #. B, | when andced. he had given no- 
thing at all to A. B., In. that calc the Legacy of 196 4, is. good to 
(3 ©lofl. ibid. Ce D. notwithfianding thas falſe; Implication to WM. B. 5. 
8. A.B. makes C. D. his.Executor, gives in his Will 1600 /, 
to F. G. and, therein fays, I defixe that F.. G. will pay the' ſaid 
1000 |, tothe Colledge of I. apd dies.. After the {aid Colledge 
is diſſolved, and before F, G. had received the ſaid 10204. from 
the Executar of” A. B.. The Queſtion is, Whether F.G. ſhall now 
recover the 1000]. from the ſaid. Exccutor (the Colledge' to 
whom he was to pay it being now diflolved ?) or, Whether it ſhall 
remain in the Executoxs ? It 15 reſolved, that in caſe there was no 
fault in F.6, why the 1000 4. was not paid: to the Colledge be- 
) G!off.in 1.pa- fore its difſolation , and the, payment preyented.. for, no. other 
rer m—_ reaſon, but becauſe of the ſaid 11 olution » FG. ſhall in ſuch 
RR ir * Caſe recover the 10001. from the ſaid Exccutor *, | 
9. If a Tcſiator bequeath 109 1. 10-4. B. and C. D. And after 
one of them appears incapable of taking by the Legacy, the other 
(3)L. $i Titio. ſhall have only. 50.7. and not the, whole 1001. Yet there 
Oo + * arc, and they of the moſt Learned, who. hold, That if-one'of the 
(k) Goff. min.! Legataries be incapable, his propoextion of the Legacy ſhall accrew 
m1. {to; his Collegatary, k as is evident by the former Caſe of the- 
& Bald. in.eam Tomb-ſtonez and never fails, where the Legacy is in the Conjug- 
guar. in in-C-ie Qtjzve, by the Law of Accretion or jure Adcreſeendis 
10. 4. B. pawncd a Jewel with C. D. for 100 }. then in his 
Will makes his Son. his Executor, and orders that C. D. ſhould 
ſell the Jewel,and out of tha Proceed thereof pay himſelf the x00 7. 
and rcſtore-the overplus of the value to his Daughter. Whether 
(-L.S3 fereus Ay the Daughter compel C. D. to ſell the Jewel, and reſtore her 
legatus. $. qui the overplus? It is held in the Negative. But ſhe may compel 
Margarita. * her Brother, who is her Fathers Exccutor, to eommence his 
Legat. 3. ARioa at Law againſt C,D. in order to the premiſes '. Or - 
| the 


- 
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the Teſtator ſay, I will that C. D. receive 2004. and refiore the 

Jewel to my Daughter (not expreſling of whom he (hall receive 

the 100 1.) In that Caſe the Execator is liable for the 1co1. ®. em) G'0. ibid. 
II. Suppoſe a Teftator in his Will ſaich, #7hetver ſhall be my 

Executor for the Goods and. Chattels T 'bave in Irtland, ſhall give 

Io |. to A. B« is Dublin; the Teſtator ' makes three Executots 

for his ſaid Eſtate in: frefand, :and dies. The Qacſtion-is, Whether 

every of theſe Co-executors (cach of them having 'Adminiſter'd 

to the: ſaid Iriſh Eftate, and each of them having a part thereof 

in his ipoflcſton) is obliged-co- pay 104. to 4.B ? and, Whether 

that univerſal word in:the Legacy y | Whvever | hath that force 

in it as to make each of. them obliged -in the Caſe for 10 1: each. Ic 

is reſolved 4. B.. {hall have- but 101. mall to be paid by, from, 

and among all the three Executors ®® The reaſon 15 evident, ©) L.si quis in 

becauſe they all make but one Repreſentative, being diftin@ rather Y!7.c ©'2* it. 

in their perſons, than im their Office, 14 4 i 

_ 'T2+: A Teftator having made A.-B. and GD. his Executors, in 

his Will ith, That either 4. F. ſhall' pay r0J: 66/F.G.' in. licu 

of a Legacy; or C.'D. alone ſhall 'be his Execator , and'dics, 

They both Adminitier : In this Caſe F. G.'may ſue both of them | 

for the whole Legacy, and C.D. is as far forth liable tothe pays "PORNO 

menc thereof as A. B, *Þ ' - © E 5 OY Eos de Lrgat-t- 4 

bs 13- A Teſtator,” whoſe Wifeis big with Child;" i T-witt, 

That if theye be any: Danphter born ts we, my Execttbe ſhall pay: bt 

x00 ger rig re Wife is dehvered-of T'wins, ole Ts 

an ie In this Caſe, the Executor ſhall pay 100 1;' to cach, 


unleſs 'it appear the Teſtator intended 'the' contrary ?. In like Co) Glef. int, 

mabner, if a.man bequeaths 10004. co his Daughters (without 255 © 

other, words): and dies, and/his Wife after his death be- within 

due time delivered of another Daiighter, thar Poſttutht Daugh- 

tex (hall. claim: proportionably 'with the others m the 'r00& L. if the 

Teſtator by his. Will made no other proviliot for her, - *  (q) Dia. 1.6. * 

14. A Tecftator bequeaths in' this manner, iz.'I give to'4. 8, 1%. 

3009.l.:and I will, that my 'Executors do-piy 1001. thereof out 

of the- arrears of Rent-due' to-me- out '6f (ich Lands, naming 

them, the other 2604. out'of fuch and ſaxh' Goods to be ſold 2? 

After the Teſtator receives in-his life-time the ſaid artearsof Rent, 

and converts them © ocher uſes, -and-'dies without caltering' his 

Will: In this Caſe 4. B. ſhall notwithſtanding have-the whole 

3001. The Reaſons in Law are, 1. Becauſc'it was no Condition, 

but only a Demonſtration that had relation to the Legagy® be- 

queathed.. . 2. Becauſe « bare Þcfignation: how orwhence aLe- | 

gacy may be paid, 'ſet:after a Legacy given, makes 'it not 'CONdiz (r) 1. quidam 

tional oo tf LOR: vi 3 tis To tw &Glefl. ibid. de 
'. Legat. 1. & Bate 

to!. indi. L, 


73. Suppoſe 
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1 5. Suppoſe -a Teſiator ſaith, .I bequeath ſome money for the 


. repairing of my Pariſh Church (not cxpreſſing how much :) In 


this Cale the Legacy in favour of pious Ulſes, is good, though it 


| be ſomewhat unceztain 3. And his Executor (hall expend fo much 


C<) L. quidam- 
& gtol. ibid. dC 


bs Legat- Zo 


. money as will ſuffice for 'the repairing thereof, unleſs it require a 
vaſt ſum, at leaſt much too great for the Teftators Eſtate conve- 
niently, tobear: In: which Caſe it ſhall -be preſumed the Teſiator 

intended no more than his Eſtate would-conveniently admit z and 
the Ordinary in ſuch Caſe ſhall moderate the ſum, with reſpe&t 
had to the Teftators Eftate 5. - For if we havea retrofpee to An- 
tiquity, we ſhall ever find it a Cuſtom, That the: Goods and Re- 
venues given to Churches, have in all:;Ages, where the Chriſtian | 
Faith was profeſſed, been acknowledged to [belong of right to 


- the Biſhops diſpoſing for the uſe of the Charch. Some authori- 


ty we have for this trom the Synod at Antioch, Can. 24»& 25. 
where note (faith Balſamon upon the, 25 Canon) OT: Bio WnAy- 
6i05'1Gv. 6Þei\g6s wotils TR oP WAG. d1unei:yoa that: the 


' Adminiftxation of thoſe; things which appertain to the Church, 


belongeth to Ecclefiaſtical-men.'- To the | fame purpoſe are the 
ſeventh and eighth Canons of the Coundil held at Gangre, Ei 15; 
Koegoop as wiuoiog moto And, El Tis $190 i Nowfoto unfe 
ToÞP0ogyay, &c. Where a Cunle is paſt upon all thoſe who. preſume 
to give or: receive; the: Church Privitsz otherwiſe; thati by che Bi- 
ſhops Diſpenſation, - ox theirs, -who bythe Biſhop ſhallibe there- 
.unto appointed, And in the year'58g. by the ninth» Canon in 
the Toletan Council, Ecclefie cum ſuis Rebus id Epiſcopos perti- 
nent. Likewiſe - Cyril of ' Alexandria, in his Epiſtle to Domnus, 
faith, That the Diocclan for the time being, may WofodiSu, that 
is (faith Balſamon) &vJi TS_xT} 96f6 55 tuniguwtidoi, that he may 
confidently and ſecurely be; concredited-. with the Churches Reve- 
nues. And hence prabably.it.is that:the Biſhop was ſometimes pre- 
ſent at the making of the Laſt Wills and Teſtaments of ſuch Bene-- 
faQors: As appears by the Will which Bertricke made, a Kentiſh 
Gentleman of Afepham, related by Lambarz out of the Antiquities 
of that.place.z And I:give (faith the-Teltator) ten Hides at-$treiror 
to the Minifter at Walkenftede 3 and the Land at Falcham after 
Bytbwares days to St. Andrews for Alfries Soul, their Lord'and 
his Elders: So their Will was, &c. This is ſaid tobe done, wit- 
neſs Edgive-the Lady, and Ode the Archbiſhop, &c. Zlffie Prieſt 
ot Crayden. 

16, A man poſſeſſed of Goods and Chattels in England and: 
Ireland, makes his Laſt-Will and Teſtament, and'therein.his Son, 
a, Minor, his ſole Executor, and 'A. F. his Guardian, and the 


' Overſeer of his ſaid Will, to whom he therein bequeaths 100 J. 


and dics, 4. B. willing to have himſelf excuſed trom the (aid 
> : | __ Guardiane 
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Guardianſhip in part, refuſes it as to. the Eſtate in Ireland :; In 
this Caſe, he ſhall loſe the whole Legacy of 100 1. becauſe the Law 
is, That a Lcgatary refuſing the Ofhce or Duty impoſed on him 
by the Will, though but in part, fortcits his Legacy in che 
Whole *. | 

17. A Teſtator makcs his Laſi-Will and Tcſtament, and there- 
in appoints A. B. and C. D. his Executors; after doth annex a 
Codicil to his Will, and therein {aith, I will that 4. 8. one of 
my Executors ſhall give F. G. 10 /. when I ſhall have given him 
the ſaid A. B. 100 1. and dies, without bequeathing him any ſuch 
100 1. The Queſtions are, Whether A. B. by reaſon of ſuch words 
ſpoken by the Tcltator , may have right to that 100 /? and, 
Whether he be obliged to pay 101. toF.G? Theyare both an- 
{wcred in the Negative *. The reaſon in Law is, becauſe 
words mcerly Enunciative, relating to ſomething that ſhould be 
done in time paſi or to come, without expreſſing the very 
thing it ſelf, ſignitic nothing as to a fuſkcient diſpoſal of any 
thing, which is not deduceable from any ſuch bare Enunciati- 
ons *. | 
18. If the Teſiator (ith, I give thee 1001. when thou ſhalt 
marry, and thou art marricd at that time when the Teltator fo 
made his Teſtament, and demandci the 100. upon the Teftators 
death : In this Caſe thou (halt have the 100]. it the Teſtator at 
the giving thercof were ignorant of thy being then married. But 
if he then knew thereof, thou ſhalt not have it till thou are mar- 
ried a ſecond time *. | 

19. If in two ſeveral and diſtin& Writings or Inſtruments, 
bearing one and the ſame date, the ſame Laſt Will and Tcftamenc 
be found written verbatim, ſave that in the one there is mention 
made of a Icfſer Legacy to one, then there is to him in the other 
the lcſſer only is due : As thus, 4. B. going beyond Sea, makes 
his Laſt-Will and Teſtament, the Tenor of which Will is exem- 
pliticd or duplicatcd in two diſtin Papers ,as if the one was only 
a Duplicate of the other 3 only in the one of theſe is found a 
Legacy of 100, to C. D. But in the other a Legacy only of 
50 1. to him; whereof the Teſtator take one with him to Sea, 
the other he leaves at home behind him. In this Caſe C. D. ought 
not to have more than one of theſe Legacies, and that the leſler 
alſo, viz. That of the 501. only 7, 

20. A Teſtator being poſlcſſed of 800 1. value in Goods, ap- 
points A. B. and C. D. his Executors, and bequeaths 400.1. to 
A. B. and after ſays, Whoever ſhall be my Executor , thall pay 
2001.to F G. and gives ſeveral other Legacies to the full value 
of his 8001. ERate, and dies. C. D. retuſes the Exccutorſhip ; 
In this Caſe A. B. is obliged to pay full 690 !, to the Legataries, 

Iii though 


(') L. etiam fi de 
L-gat n.% Glofl, 
ibid. & Bart. i: 
dict. L. 


Cu) G'o.. inf, 
Tiria. dc Leg. » 


(vv) Bart. in 
diCt. L. 


(x)L. Gita $. & 
pater. & g'olf. ib, 
de Legat. 2. | 


(y3 L. Sempre= 
nius. & Glodl. is. 
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(z) L-Si Tio. though 400 l. of the 800 1. were firli given to himſelf *. Which 
Rees ® giffers from the Law as now practiſed, That after Dcbrs paid, a 
Legatary-Executor may firſt fatishe himſelf, Ds 

21+ Any words, though- in themſelves of a defeQive (igniti- 
cation, yetif ſuch as whence the Teſtetors mind or meaning is 
rationally deduceable and conſequently Colligeable, are ſuthcient 
to uphold a Legacy 3 and therctore it a Teſtator willing to be- 
queath 100 1. to A. B, doth but (ay in his Laſt-Will and Teſta- 
ment, T deſire that A, B. would be contented with 1001. or, That 

(2)L. Peto Luci. A, B, would be ſatisfied with 100 1. or the like » it is a good Le- 
& gloik. ibid. de , : 
DOS 2. gacy to him of 100). *. 

22. Animperfe& Speech by the Teſtator, which in it (elf leaves 
the ſenſe incompleat, either ſpoken or written by the Teſtator in 
his Laſt-Will and Teſtament, is legally reduceable to a good Con- 
ſfirucion for the upholding of a Legacy, if the words precedent 
or ſubſequent hold good Congruity therewith 3. as thus, A man 
in his Laſti-Will ms Teſtament inter alia ſays, [ To my Son [F7- 
liam 100 1.] In the words precedent he had faid, [1 leave my 
Dwelling-houſe to my Daughter Axxe :] or in the words ſub- 
ſequent he ſays, [ I gizc 10 1. to my Brother George : ] In ſuch Caſe, 
albeit the words, | 1 Bcqueath, or I Give, or I Leave ] or the. 
like be omitted ia that imperfe& Speech relating to his Son Fil- 
liam yet in regard they are joyned with the words precedent or 
ſubſequent, it ſhall in conftruction of Law be underſtood, as if 
they were joyned alſo to the words relating to his Son IWitiams 
by reaſon of its Congruity therewith, and - thereby making the 
ſenſe perfect. Otherwiſe it it were incongruous z as ſuppole the 
Teſtator had ſaid, | That my Son J/illiam 100 1. or from my Son 
Wiliam 1001. ] And in the words precedent or ſubſequent he had 
faid as formerly : In ſuch Caſe, there would be no Congruity with 

(4) L:cum pater, Ee laſt ſaid imperfect Speech relating to his Son William, nor 
eloff. in $.-22. can they be joyned thereto without plain Incongruity 3 and there- 
TT forc in that Caſe, the Rule aforeſaid would not hold *. 

23. A Tcſtator makes three Executors, and appoints one of 
them by name to ..take care. of his Funeral; for which purpoſe 
he doth order him to receive 1001. beforchand. The Teſtator 
being dead, he receives the 100}. of his Co-executors, but doth 
not disburſe above 601. about the Funera]. The Queſtion is, 

(«)1. LuciusTi» Whether he fhall retain the other 401. to his own ule? The 
EL. | —_ is Negative, for that it belongs fo all the Exccutors 
de Le at 2. ' alike ©. | 
4 24. If a ſum of Money be bequeathed: to certain perſons, on 
condition of ſomething, to be performed, the failure of one of 
them ſhall not prejudice the Legacy of another; as thus, viz. 
. - The T«kator makes his three Sons his Executors, and in __ | 
aith, _ 


_— 
—_ 
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faith, [1 give to my Neighbour A.B. 100. and to ſuch of my Sons 
as ſhall come to my Funeral, ] and dies. Neither of his Sons are ac 
his Funcral. The Queſtion is, Whether 4. B. ſhall have the 
whole 1001? It is anſwered in the Affirmative, and that there 
is nothing in this Caſe to diminiſh any part of the Legacy to 4. 
FP. 4%, Butif the words had been, [ I give to A. B. and ſuch of my 
Sons as come to my Funeral 100 1.] In that Caſe, A. B. ſhould have 
only 501. The reaſon of the difference is evident for in the 
former Caſe the Legacy is given Diſ-junQively, but not fo in the 
latter 3 as hath been formerly ſiated and reſolved. 

25- Suppoſe a Teftator in his Will ſaith, [ T give 101. 7 A. B. 
end if he chauce to loſe it, T give bim 101. more: |] In this ſhore 
Caſe, are three points: 1. Whether the ſecond Legacy be good? 
2, Whether the Executor may require caution-of the Legatary, 
that he ſhall ſo ſecure the firſt 101. that he may not be liable co 
pay him a ſecond 19], 3. Whether in caſe . B. loſe the 10 }. 
twice, or thrice, or oftner, the Executor be (till obliged to pay him 
101. more. The firſt of theſe points hath its ſolution by an. 
fwering the ſecond and third, Now the Law doth not war- 
rant the Executor to require ſuch caution 1n this Caſe from the 
Legataryz to whom , if he ſhould pay the 10o/. more than 


once, the Executor is not obliged to pay a third 10/, which re- - 


folves the tirſt point in the Affirmative ©. 
26. A man dying Intcfiate, 4. B. pretended as if he would 


take out Letters of Adminiſtration of his Goods: The Inteſtate 
died indebted 100 /. to C. D. fo that . B. might legally have 
been ſued for it, if he had Adminiftred to the Inteſtates Goods, as 
he pretended he would. C. D. makes his Will, and therein makes 
F.G. his Executor, and gives 1000. to the ſaid 4. B. ſaying 
withal, that his Executor might ealily ſatisfic that 100. to the 
aid 4. B. for that he the (aid 4. B. owed him the ſaid C. D. the 
Teſiator 1001. by reaſon of his Adminiftration to the ſaid Inte 
ſtate. C. D. dies, Aﬀer A. B. would not Adminiſter to the 
ſaid Inteſtates Eſtate, as he pretended, but demanded the roo !. 
Legacy given him by C. D. The Quefiion is, Whether he oughe 
to have it? It is reſolvcd in the Negative, becauſe it ſeems to 
contradict the main intention of C. D. the Teſtator, who gave 
him that 1001. as real Adminiſtrator to the (aid Intefiate, who 
owed C. D. 100 1. But after appearing no other than a Pretender 
to the ſaid Adminiſtration, -the Law tor the reaſon aforeſaid, 
excludes hity from being a real Legatary to the ſaid 1001. f, 

27. A T&ſtator ſaith in his Will, That his Exccutor ſhall give 
his Lands fituate in $. to 4. B. and to C. D. more than this 10 /. 
The Queſtion is, of what import'the words | more than this | are 


in the Legacy of 10 |, to-C. D? Tt is held, That by reaſon. of the 
Tit 2 words, 


Cd) C. de Cad. 
ol. [. unica $. 
ubi aut:m. & $. 
( vero non om- 
nes. 1.1 tibi & e;. 
Ec glofl. ibid. dc 
Lezat. 3. 


(e) Fidei come 
miſa. s. {1 quis 
ecem. & glofl. 
mag. & min-ibid. 


(F/DiQ. 1.6.5 lei 
corm'ſſa, $6 
item cle at 2. 
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(8) L. fiSic locu- words, ©. D. ſhall have the whole 10 1. and one moicty of the (aid 


tus. & gloſs. ibid. 
de Leg. ED 


(kh) Gloſk, in 1. 
n0N dubinm. de 
Legat. 3* 


(idL. tib) Le- 
eatum & gl. 
ibiCs de Leg: 3» 


Lands deviſed in manner aforclaid *. ; 

28. A Legacy of 100. isgiven to A.B. on this Condition 
that he buy ſuch a Houſe of C. D. which.is worth 50 }. and give 
it to F. G. The Legatary A B. offers 55 1. for the Houſe to C.D. 
He will not (ellit him under 100]. Q-. Whether A. B. is obliged 
to give the 109 /., for the Houſe, that fo he may deliver it to F. 
G. according to the Teftators will and incaning ? It js reſolved in 
the Negative: But he ſha'l give the Teltators vaiue and eſtimate 
thereof, vis 50 l. to F. Ge *. 

29. Suppoſe the Teliator give thee 1001. that therewith thou 
mayelt do ſomething for a third perſon , ſpccitying the perſon 
and the thing which the Tcſiator would have done, Thou de- 
mandcft the 100 1. of the Executorz he refuſeth to pay it thee, 
unleſs thou give Sccurity to do therewith what the Teltator re- 
quired. The refuſal of payment by the Exccutor is good 3 thou 
(halt not have the 1001. till thou give good Security to do there- 
with, as by the Teltator is enjoyned i. Andas in {ome Caſlcs an 
Executor may require Security from the Legatary 3 So in other. 
Caſes, Security may be required from an Executor for a Legacy : 
As in Spencer's Caſez S. being committed to Priſon in London, 


was return'd ona Habeas corpus cum cauſa, which was, That there 


is a Cuſtom in London, That if a Freeman deviſe a Legacy to an. 
Orphan, the Exccutor ſhall be enforced to find ſufficient Sureties 
to pay the Legacy according to Law : And ſhew'd, That.a Wo- 
man gave a Legacy to ſuch an Orphan, and return'd the Will ; 
whereby it appearcd, that ſhe was a Widdow, Inhabitant in Mid- 
dleſex, but Free of London, and made the ſaid S. Executor, and 
deviſed a Legacy to the ſaid Orphan 3 but before the Orphan came 
of full age, the Exccutor was to have the ufc of the money 3, and 
alſo the Legacy was conditional, That the Orphan marry with 
the Exccutors aſſent;. and return'd further, That for.his refuſal 
to find Surcties according to the Cuſtom aforeſaid, he had been 
committed. Whitlock pray*d his being (et at liberty, for that the 
Cuſtom is contrary to Law, becauſe that thereby he ought to find 
Surcties to-pay. 3 Legacy, where poſſibly he may not have Aſſcts, 
after Debts paid, when the time of payment ſhall come : Alſo it 
is contrary to the Will of the party 3 for ſhe would not have the 
Orphan to have it, but on Condition, that ſhe marry. not withour 
the Executors aſſent. Cxria, The Return is, that he. was required 
to find Surctics according to Law, fo as regard. be hag.to & fleets, 
and the Condition, and-the Will of the party. And-Coke (aid, 
Fhat if they had pre(s'd- him to any other Obligation, than ſuch 
as conſiſted with Law, and: the Will of the party., we ſhould 
afford xxlicf, Ihitlock, They have not purſucd the — - 

; ledged ; 
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tedged : For the Cuſtom is, That he ought to be a Freeman, 

and the Deviſor was a Free-woman, and alſo Inhabitant out of 

Loudon. Coke and Dod, It is good Aﬀets, for Homo includes 

both Sexes. Ded, In the Cafr of Prifage, a Frcewoman is with- 

m the Charter. Coke, So is it for an Apprentice in Londoxn. wn 

Dod, If ſhe were an Inhabitant in Brifto/, it were not matcrial 3 

tor notwithſtanding that ſhe may be free: And a Procedendo was CLE x 3 Jae | 

granted accordingly (1). Caſe, in Rol,Rep. 
30. Suppoſe a Teſtator gives 500 1. to one, 4c01. to another, 

and 3091. toa third. And after faith in his Will, That A. B. 

(hall have as much as one of the Legataries, The Queſtion is, 

What 4. B. ſhall have? Some have {appoſed; that he ought to 

have 500 1. becauſe in the greater, the leſſer is included : But the 

Law, which prevails in ſuch cafe, is otherwiſe, he ſhall have on- 

ly 300 }. and no more, becauſe the Exccator being burthened' 

with fuch Legacies, ought to-have i in his power to give which | 

proportion he thinks tit; and becaufe- it is a:Ryle inEaw, That <td er 

in all doubtfal Caſcs relating to the quantity of a Legacy, 'the leaſt ira legatun. & 

15 to be underſtood *, tr ge nn =O —_— 
31. 4. B. makes his Laſt-Will and ' Teſtament , wherein he 

ditinherits his Son, and makes a firanger his (ole Executor, gives 

divers Legacies; and after in his Will fays, That in caſe his Will 

ſhould hereafter happen by any means to be ſo invalidated as to 

be pronounced judicially xl! and void, that thereby he ſhould” 

happen to die Inteſtate, that then however his full purpoſe, 

mind and reſolution is, That from fuch Adminiftrator ab [atre- 

ftato (whoever it ſhould happen to be) ſhall be given 1051. to 

C. and 2001. to D. and dies, After his ſaid Son doth commence 

his Action, and gets Judgment againſt the Will, which is judi- 

cially pronounced null and void; the Son obtains Letters of Ad-. 

mini{tration of his Fathers Eſtate ab Inteftato. The Qicltion is, 

Whether the Son be obliged to-pay the Legacies left by his now: 

Inteſtate Father ? It is reſolved in the Negative; for that: not on 

any thing now is valid (in ſuch caſe) which related co his Fathers © 5: nee F Ei 

mind or meaning in the (aid pretended Will as aforeſaid '. vloſſ, ibid. de 
32. To conclude, A Teſtator writ his Teſtament with his own © ®** 3 

hand, and'thercin ſatd, That in regard he had found' 4; B. a've- 

ry faithful! Servant to him, and that he had done him many emi- 

nent Services, he detiredto leave him, not by way of a Legacy, 

but by way of Gratuity, -100 /. which he would have his Execu- 

for to pay him as a reward of: his good Services, Now in truth 

A. P. was ſuch a perſon, as by Law was incapable of 'taking by. 

a Deviſe. The Queſtion is, Whether 4. B: way demand the 106 /. 

not as a Legacy, but as a reward forhis Services aforeſaid? It is. 

held in the Negative becauſe it will be preſumed it was Icft him 


<up—_—— 


At 
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(m) Cum quis $. 
Titia- & gloſl.ib. 
de Legat.- 3. 

(n) Gloil. min, 
i vi9. 

Hill, 26 Eliz, B. 


R. Lady Lodges 
Caſe, Leons 


in that manner i fraudem Legis, on purpole to detraud the Law, 
which rendred him, by reaſon of ſome legal Impediments, inca- 
pable of taking by a Teſtament: And for that a Tecliators Teſia- 
mentary Confeſſion of his being obliged, or in debt to a perſon 
in himſelf incapable, hath no operation in the Law ®, other than 
to raiſe the Preſumption ſo much the ſtronger, that it was made 
only iz. fraudem Legis, (pecially when ſuch Contcſſion is volunta- 
rily made in favour of a perſon incapable *. 

The Lady Laxton by her Will bequeathed to M.L. and A.L.ſeve- 


-xal Legacies in Moneys to be paid to them reſpeQively at their ſe- 


* veral ages, G:c. and made her Daughter the Lady Lodge her Execu- 


trix, and died. A. L. dicd before his full age, M. L. took Let- 
ters of Adminiſtration of the Goods of A. L. and ſued the Lady 
Ledge in the'Spiritual Ceurt for the Legacy bequeathed to A. L. 


' Before which Suit | begins , the Lady Lodge, with Sir Tho. her 


Husband, gave to IF. C. all che Goods which ſhe had as Execu- 
erix to the (aid Laxton, depending which Suit, the Lady Lodge 
dicd : After which, Sentence was given againſt her being dead : 
And now a Citation went out of the Spiritual Court againſt J7.L. 


'Executor of the (aid Lady Lodge, to ſhew cauſe why the Sentence 


given againſt her, ſhould not be put-in execution againſt him : 
nd Sentence was given againſt the ſaid F/. L. who appealed to 


: the Delegates, and there the Sentence was aftirmed. And now 


the ſaid FP. L. (ets forth in the Kings Bench the Grant of the ſaid 


Lady Lodge 3s aforeſaid, and that the ſame was not examinable 


in the Spiritual Court, and thereupon prayed a Prohibition, 
And Anbery, Door of the Civil Law, came into Court, to in- 
form the Juſtices, That by their Law, if the Defendant died be- 


- fore Litis-conteftstion. or flue joyned, the Suit ſhall ceaſe 3 but if 


after, then otherwiſe, for in ſuch Caſe the Suit ſhall proceed; 
for after Lztis- conteſtationem, the right of the Suit is ſo veſted in 
the Proctor, that he is a perſon ſuable until the end of the Suit : 
Alſo, That if a Legacy be bequeathed to an Infant, to be paid 
when he ſhall come to the age of 21 years, if ſuch a Legatary dieth 
before he come to that age, yet his Executor or Adminiſtrator 
may by that Law ſue for the (aid Legacy preſently, and ſhall not 
expe@t until the time, in which if the Infant had continued in life, 
he had attained his full age. And as to the Prohibition, it was 
argued by Egerton Solicitor General, That the Grant aforeſaid is 


not triable in the Spiritual Court : Asif the (aid Lady Lodge had 
ſuffered a Recovery to be had againſt her as Exccutrix by Covin, 
- Oc. the ſame is not examinable in the Spiritual Court, but be- 


longs co Temporal Conuſans, and thercfore he prayed a Prohibi- 
tion; But on the other (ide it was ſaid, That it the Prohibition 
be allowed, the-Legatary (hall have no remedy ; But that was de- 

nied, 
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nied, for the party might ſue in Chancery : And after the Prohi- 
bition granted, the Court awarded a ſpecial Conſultation, qua- 
tenus non extendat ultra manus Executoris , & quatenus non agitur 
de waliditate fafi, viz« the Grant aforeſaid, 


CH AÞ. XXII. 


Of Legacies relating to Debts, with certain Caſes in the 
Law touching the. ſame. 


I. 6 fe in Action, . as Dcbts, are deviſable by Will; there- 


fore if the Tcſtator bequeath any Debt due to him on an-- 


Obligation, or a Contra&,. or the like, the Bequeſt 1s good 3 for 
Obligations, as alſo Counterpanes of Leaſes and the like, may be 
deviſed, only the Legatary .cannot ſuc upon the Obligation in 
his own name, nor enter for the Condition broken upon the 
Leaſe, if there be cauſe; but hemay cance], give, ſell, or deliver 
up the Obligation to the Obligor, or ſurrender the Counterpane 
to the Leſſee *.- And itis an infallible Rule, That whatſoever 
may come to the Executor after the Teftators death in reſpe& of 
his Executorſhip, may be deviſed by the Laft-Will and Teltament 
of the Teſiator., Therefore a Teſtator may bequeath a Debt due 
to him, and if he doth not make the Legatary his Exccutor as 
to that Debt, and he. who is his Executor, ſhall refuſe to ſue the 


Debtor,. that ſo. the Legatary may receive it , in. this Caſe the . 


Legatary may compel the Executor either to recover it himſelf, 
and (o to pay it to the Legatary,. or to give him power to ſue 
for, and recover jt himſelf in .the Exccutors name :; And this the 
Legataiy _ compel the Executor unto by conventing him be- 
fore the Or 

him a Letter of Attorney for recovery of the Debt to him be- 
queathed, in the Executors name, in caſe. the Exccutor him- 


Ca) Perk. Sc, i 
927+ 


inary, and on pain of Eccleſiaftical Cenſures to make . 


(elf doth not ſuc for it for the Legataries uſe, who cannot ]. 


otherwiſe ſue the Debtor, becauſe he doth not repreſent the Te- 
ſtators perſon. _ But if it be ſuch a Caſe of AGion as is altoge- 
ther uncertain 3 as, where a man hath an Adion againſt another 
for taking away his Goods, or for ſome Treſpaſs done the Te- 
ſtator in his life-time, or to compel another to make an Accomptr, 
or. the like; ſuch Caſes of Action are not deviſable. But fach 
things in Action, as Debts owing to the Teſtator, and the like, 
are deviſable by Will; and thercfore if a Teftator bequeath a 
Debt to A. which one owes him, and attother Debt to B. as Le- 
gacies, though they be things in Action, yet if there be Aﬀecs 


[D.-: 
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(rt) 48 Ed. 4. 14. 
Fitz, Condir.ge 


*(1)L. ſific. $. (i 
ih. &. dc Lo 
Yale I, 


_ 


Cc) Papo?. in 

tit. de legat. Tri- 
tic. verſ. Toutes 
fois. &c. and in 
Authen. Nunc ft. 
Lirigiol. & diQ. 
L. {i fic. $. ult. 


{d) L. 6 fac. $. fi 
mii, $9. quod 11 
A. de LegaC. I+ 


to pay the Teſiators Devts, the Legatee may, in the Executors 
name, ſuc for the Debt, recover it, and retain it as his Legacy, 
And when ſuch Dcbts are recovercd in the Exccutors name, 
the Legatces may compcl the Executors to deliver ſuch Lega- 
cics bequeathed unto them, by Suit in the Eccleliaftical Court 
againſt them (Tr). * | 

2, Now the Law takes notice but of tour ways, witkin the 
Circarnterence whereof all Legacies refating to Debts do fall : 


As, 1. When the Creditor bcqueaths to one what his Dcbtor 


owes him ; Or, 2. When he bequeaths it to the Debtor himſelf : 
Or, 3. When the Debtor bequceaths to the Creditor z Or, 4, When 
a third perſon bequcaths to a Creditor what his Debtor owes. 
Suppole theretore that a Creditor ſhould bequeath to owe what A,B, 
owes bim , without expreſſing cither the thing or the quantity ; 
In this Caſe he ſeems to bequeath his right of Action, nothing 
elſe : So that the Teſiators Executor is no way obliged to ſuch 
Legatary further than to deliver him the Obligation or Bond, and 
yicld his name (if necd be) to the Action *. Yea, though the 


- quantity were expreſſed by the Tefiator, yet the Exccutor is not 


bound to pay it to the Legatary, if the Tefiator joyn'd the very 
perſon of the Debtor himſelf with the exccution or payment of 
the Legacy as if he ſhould ſay, | I would have A. B. receive the 
100 |. of C. D., which he owes me; | yet even in that Caſe, if the 
1001. cannot be recovered without Law, it ſhall be at the Exe- 
cutors , not the Legatarics coſt, and at the Legataries, not the 
Executors peril ©. 

3. Every Bond or Obligation is both Active and Paffive, but 
in divers reſpects: Active, inrcſpedt of the Creditor; Paſſive, in 
rcſpe of the Debtor 3 Active, when the Creditor bequcaths to 
a third perſon what his Debtor doth owe him ; Paſſive, when 
the Debtor bequeaths to his Creditor what himſelf owes to the 
other, Between which two the difference is great; for when 
the Creditor bequcaths, he bequeaths cither to the Debtor him- 
(elf, or to ſome other perſon : In both which Caſes, a right is 
bequeathed , but with this difference in the former, a Bond or 
Obligation 1s bequeathed, in the later a Diſcharge or Rcleaſe. 

4+ And when a Creditor bequeaths a Debt, it. is pot alway 
matcrial to inſert any certain Sum of money in the Legacy of that 
Debt; for ſuppoſe the Teſtator ſays, [ I bequeath the 10 1 which 
A. B. owes me, | be it to A. B. himſelf, or any other: In that Caſe, 
2 right, rather than any certain ſum, is underſtood to begiven 3 
becauſe if A. B. owed the Teſtator nothing, then nothing is be- 
queathed, and ſo the Legacy fruitlels 4. 

5. But now oa the other hand, when a Debtor bequeaths what 
he owes, and the Legacy be given to the Creditor himſelt: = 

| that 
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that Caſe, it is very material to (ee, whether any certain ſum be ex- 
preſs'd in the Legacy or not; for if there be, as when a Debtor- 
. Teſtiator faith, [ T bequeath to A.B. 10 1. which T owebim: | In thar 
Caſe not ſo much a bare right only,as a certain ſum of money ſeems (4, 1g1,;. in 
fo be bequeathed him : for which reafon a Legacy of 10 4. will be fn. #. de Liberar. 
good to A. B, albeit the Teltator owed him nothing ©. ary yg _ 
6. But if there were no certaio ſum cxpreſs'd by the Debtor« 
Teſiator ; as, if he had only ſaid, | T bequeath to A. B. what I owe 
bin. : | It is a fruitleſs Legacy, if he owed him nothing *. In like (f) $. Sed 6 uxa- 
manner, if a Teſtator ſaith, [1 give my Wife what T had with her * n+ de Leg: 
in Marriage, or her Marrisge-Portion | : If he had nothing with her 
in Marriage, the Legacy {ignifies nothing; yet it he had (aid, [7 
give my Wife 1001. which I bad with her in Marriage, or for ber 
Marriage+Portion,] though in truth he had nothing with her, the 
Legacy ſhall be good, and is worth: x00 /. 5. Or having had (9) i*ftit. ibid. 
Ico 1. with her, ſhall in his Will ſay, | I give my Wife 200 |. wbich 
T had with her in Marriage, ] the Legacy is good for 2001. yea, 
though he ſhould therein refer. himſelf to the Articles of Mar- 
triage 3 and add, | xs « contained in certain. Covenants of Marriage 
made between us: | The Reaſon is, becauſe the Law more: confiders 
_ the thing it ſelf when in terminis exprels'd in a Legacy, than any- 
ſafe Demonſtration thereof *, -Unlels it can be ſufficiently ©t-3: c- de 
proved, That the Tefiator meant otherwiſe than he ſpake, or that in fn. ©. 4c 4% 


Caſe, the Legac avails nothing, albeit a certain ſum were 34 ter= (45). x. c, 4« 
minis expreſs'd f 


the Reaſon why a Legacy given by a Creditor, is nothing worth, 
though the ſum be expreſs'd, if nothing be due to him : And 
quite otherwiſe in the like Caſe, if the Legacy be given by a 
Debtor: The Reaſon, I ſay of this difference is, becauſe the Cre. 
ditor is underſtood to bequeath only a. Debt, Bond. or Obliga- 
tion : But the Debtor doth bequeath a certain ſum by name, or 
the very thing it ſelf cxpreſly. 

'8. A Tefiator in his Laſt-Will and Teſtament zxter alza, faith, 
[ IFhereas T bave im my cuſtody a certain Inſtrument of Writing where- 
in A, B, flands bound in'the ſumof 4001. for the paymentof 2001. 
to C,D. 1Will, That my Executor (hall reſtore the ſaid . 'oud to C. 
D. or pay him 2001.] After the Teſtators death, the Bond can= 
not be found among any of his Writings, nor any knowledge 
thereof poſſibly had: In this Cafe, Judgment was given againſt | 
the Executor , and he condemn'd in 2g01. to GC. D- as 2 good 1.6, tits 27+ dels 

- 17. 


Legacy to him by the ſaid Teſtator !. tf 
'S : Y Kkk 9. When 


I 
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9. When a Debt is bequeathed, whereon nothing is due, the 
Bequeſt is fruitleſs, it the Teliator believed it to be « good Debt, 
albeit the ſum or quantity thereof were expre(s'd in the ſaine : 
But if the Teftator when he bequeathed ſuch Debt, knew there 

(m) Surd. Deceſ. was nothing due upon it, the Legacy is good ®. And although 

1 42- he who bequeaths a Bond, bequeaths the Debt contain'd there- 

Cn) Mavr. lib.g. in * ; yet he thatbeqacaths to his Debtor the Silver Cup, or the 

Ge 1+ 0-9 like, which he had of hisin pawn for $5.1. doth not thereby be- 

(o)L. r.. de queath him that Debtof 5 1. *. The Reaſon is, becauſe there is 

Liberat- Legat- nothing but the Pawn or Pledge relcaled, the duty and perfonal 
obligation ſtill remains. Note, thathe who bequeaths his Debts, 
is underſtood to bequeath his Credits, that is, the moneys or 
what elſe is owing to him; for Debts, as was before obſerved, 
are taken both ad&ively and paſſively : But in this ſenſe of a Cre- 
ditors bequeathing them, they are only taken aiively. 

10. If a Teſtator bequeath to A. B. whatever C, D. owe bin: ; 
and C. D. at the ſame time wrongfully detain'd the poſſeſſion of 
certain Lands from the Teſtator : Theſe Lands ſhall paſs by the 

Deviſe to A. B. as well as the money which C. D. owed the 

(p) Theſaur-De- Teftator > as hath been adjudged ? 3 not at the Commen, but 

Ciſe 2376, Civil Law ; forit is more than preſumed, that at the Common 

Law ſuch words, though in a Will not Nuncupative, but written, 

(a) Da Pczris. are not capable of being by any legal IntelleQ firain'd toa Lati- 

L. 4. int.3 0u%-7- tude of that extent, or, Whether he that —_—_— his Books of 

Lo.tit.z.nu.g. ACCcompt , or his Shop Books , ſhall thereby be underftood to 

(r) Pap-Notar-t+ bequenth the Debts contained thercin *, as alſo the moneys in 

Len $1. qui the fid Books Calendaried by way of Accompt, and delign'dfor 
_ <5 'Exade, as is likewiſe evident by the Civil Law *, 

«ah LT. Alchough the Bequeſt of a Debt is a good Legacy, ſo long 

as it is a Debt, and the Bequcſt unrevoked, yet the payment of 

a Dcbt tothe Teſtator in his life-time extinguiſheth the Legacy 

thereof formerly bequeathed by him : Not ſo, in caſe it were-paid 

t) L. rid quod. tO his Executor ſoon after his deceaſe *. And: this holds true, 

-deLiberat-lez- albeit the Debtconſlified in ſome'certain fpecitical thing, if it pes- 

(rt) Bald. in 1. Tiſhed in the Teſtators time 3 otherwiſe the Legacy is good *. 

_ - +59 Likewiſe, the Teſtators giving an Acquittance to the Debtox, doth 

Cu) L-non quo- —_—— a bequeathed Debt *. The reafon hereof is, becauſe 

cunq; 9-.4ui by all theſe ways the very ſubſtance it ſelf of the Debt, which 

Leg I was the thing bequeathed, is deſtroycd * 5 yet here note withal, 

CL com* That if a Teſiator doth demand-a Debt, which he had bequeathed, 

tuam-fi.de Leg-3- mot withany mind of abating the Bequeſt, but fearing the failure 

or future Inſolvency of the. Debtor, and ſhall after keep chis 

moneyby. it ſelf, with ſome ſignihcation therewith what money. 

i was: In ſuch Caſe, the Legacy is good, notwithflanding ſuch. 

Payment precedent 3. which .holds: yet moze ſtrong, in _ the 

5: ENAtOZ- 
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Teſiator demands it not, but the Dcbtor himſelf comes and offers 
it, and with ſuch earneſtneſs as the Creditor-Teftator cannot well 
refuſe it *. And if afterwards the Teſtator makes a Purchaſe with (x). Mantic. de 
part orall of this money which he ſo demanded, not with any 16. 12, tit-z. wu, 
mind of abating the Legacy as aforeſaid, the Bequeſt remains ſtill '9: 
good to the Legatary 7. So that if I bequeath thee a certain (y)Di&.1. Fdei- 
Debt, and afterward demand and receive that Debt, and it ap- | tron Jang | 
pear not fo what end, or with what intent I did this, the Legacy #4: Legar. 3. 
of that Debt ſeems to be extinguiſh'd , unleſs I depoſited the pram 7% Alex, 
money, and (et it aſide or apart fer the delign of the ſaid Bequeſt *, Conbrs7; nu 7. 
And although whilſt the Teſiator lived, the Debtor were judi- (z) Atex. iv d. & 
cially condemn'd to him on the accompt of that Debt bequeath- E&indi8t. 9. & 
ed, but not paid, the Legacy will hold *. Or incaſe the Te- <3) L. nepori. in 
ſtator having bequeathed money owing to him , ſhall receive 6g OP 
Goods in ſatisfa&ion of the ſaid Debt, or it be legally fo adjudged did 1. qui poſt. 
to him, and ſhall preſerve ſuch Goods, the Legacy ſhall not be ** $4 Levats 
underſtood as void , unleſs the Tefiatos doth after alienate the (33419. ibid. 
aid Goods *. go Bowen 

12. A.B. and C.D. are joyntly indebted in 109 1. by Bond | 
to E.F. who makes his Laſi-Will and Teſtament, and therein 
bequeaths in this manner 3 viz.| What A. B. owes me, I give to ]. G. 
and what C. D. owes me, Tgive toJ. W.] In this Calc itis faid, 
that the Teſiators Exccutor obliged to give the Action upon the 
Bond to one of the Legataries, and the value of that Action to 
the other *© Which ſeems not over-confonant to Reaſon, for (., 1... n quo- 
they both owed him but 100 }. yet the Executor after this rate cung; g oi. i» $. 
muſt pay the Legataries 2001. Beſides, in the ſame Law it is (gon © 
acknowledged, that if the Tciator after his Teſtament made, ſhall 
releaſe one of the ſaid Debtors, the Legacy is void as to both the 
Legataries, becauſe the releaſe of one Joynt Debtor, is the dif- 
charge of all the reſt*, Which plainly implies there is but one (4) 6100; ibid. 
Debt in the Caſe 3 and if that bebequeathed twice, it can be due 
but once; the ballance therefore ſeems more equilibrous, if the 
1co 1. were equally divided between the two Legataries. 

13. 4. B. makes his Laſt-Will and Teftament, and therein ap- 
points his Executor to give C. D, 100 /. provided that C. P. ſur- 
render into his Exccytors hands a certain Bond or Obtigation 
then in the cuſtody of the ſaid C. D. wherein A. B. the Tecſtator 
food bound to him the ſaid C. D. in 40 l. and dies. C. D. like- 
wiſe dies before the ſaid Band or Obligation is ſurrendred. The 
Queſtion is, Whether the Executor of C.D., cznclaim the ſaid 
Legacy of 1001. It is reſolved, That if the ſaid Bond or Obli- 
g1tzon were in being, and in the poſſeſſion of the faid C.D. at 
that time when the Teftator made his Teſtament, and that C.D. 
knew of the Contcnts thereof, his Executor ſhall not have the 
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Legacy of 100 /. becaule C. D. pertormed not the Condition of 
ſurxendring the ſaid Bond or Obligation to the Teftators Execu- 
tor 3 and therefore could not tranſmit the claim of the Legacy to 
his Executor: Butif it was not at that time in being, or not in 
the power of C.D. or that he were ignorant of the ſaid Deviſe 
conditionally bequeathed , there ſeems an impoſlibility impoſed 
on the Condition of the Legacy to C. D. which makes the Con- 
dition void, and conſequently the Legacy pure and abſolute to 
LW Glcſint. ab Ce D. whereby it becomes tran{miſſable to his Executor * The 
| emnibus if. de reaſon in Law is, becauſe a Legatarics death before the exiſtence 
tart 4g. Of a poſſible Condition doth extinguiſh the Legacy 3 otherwiſe, 


L. 6. in Teſta» where the Condition is impoſlible *. 
mcuto. 


14. 4. B. was obligcd to C. D. in 101. abſolutely, in 20 1. con- 

ditionally, and in 40. ata day yet to come. C.D. in his Laſt- 

Will and Teftament faith, [| That whatever A. B. ought to pay me, 

IT give and bequeath to }J. G.}] and dies. In this caſe the 4o 1. 

whoſe day of payment was not then come, 1s not comprized with- 

in that Legacy to F. G. becauſe of that word poke wh, otherwiſe, 

(&) L.  feripfiſ- 3f he had ſaid, Igive to F. G, what A. B. ought to pay,.me now 


LET” or hereafter 8, 


15. A. B. makes his Son and Daughter his Executors, and 
_ doth Deviſe certain Tenements, Bonds and Obligations to cach 
of them. . After in his Will faith, [That he would have bis Sou 
ay all bis Debts and Legacies, that ſo bis Daughter may enjoy ber 
Legacy entire, to ber ſelf, aud dndiminiſh'd. ] The Queſtion is, 
Whether the Son ought to pay all his Debts and Legacies 3. ſo as 
that the Daughter may have her full and cntire part and portion ? 
Cb) L- nomende- It js reſolved in the Affirmative *. Yet underſtand it only as 
Goon CA | her entire part and portion of her Legacy, not as to what ſhe 
dibus. ff, de Le- might otherwiſe claim asan Exccutrix. et 
_ 16. A Teſiator. in his Will. appointed , That. his Exccutox 
fhould lend 4.B. xcol. for three years at two per cent. intereſt, 
Q_ Whether A. B. is obliged to give ſecurity by Bond with ſuf- 
GL. $43 com- Acaent Surcties for repayment of the principal with the ſaid 
wiſfa. 6. 6 zres. intereſt at the three years end ? Some are: of opinion that he 
& ob" ought; But the Law. is otherwiſe, and his own Bond is .ſuffi- 
<m7 bu.. ff de Cjent . | 
_— 17. If. a Bond or Debt by Specialty be bequeathed to any ons, 
| the Executor is diſcharged, it he Aſfign the Debt or. Action to the 
Legatary, albeit. the Debtor be inſolvantz as thus, A. B. makes 
his Will, and C.. D.. his Executor.: In which Will he faith, I 
give to. my Cofin F.G. the Bond or Obligation whereig F.S. ſtands 
bound- to me in 1007. After he adds a Codicil,. and therein for- 
bids the exaRting the 100 }. of or from F. $. and moreover doth . 
wn. the ſame _Codicil x<quire of his Executos C. Pa That out of 


& the. 
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the Debt which N. 0. doth owe him he ſhould pay the 102 /. to 
his Coſin F. G6. and dies, N. O. mentioned in the Codicil is 
found Inſolvant. The Queſtion is, Whether his Exccator C. D. 
be obliged to pay the full 100]. to F. G. It is held in the Nega- 
tive, and that the Execator is diſcharged from F.G, if he yicld 
him the Action againſt-N. O. though Infolvant *. 

18. A. B. owes the Teſtator 101. or a Horſe, the Tcſtator 
doth bcqueath the 10/1. toC.D. After the Debtor. 4. B. doth 
deliver to the Teſtators Executor a Horſe, and is thereby 'dif- 
charged of the 101. becauſe the Election was 'in him, and'the 
Legacy of io]. to C. D. is void. But ſuppoſe the Teſtator had 
bequeathed the 10 1. to one, the 'Hoife to another, and A:B. the 
Debtor having the Election in; him, ,paid. the 10 /.-to the Teſta- 
tors Executor 3 the Legacy of the 10.1. in that Caſeis good, and 
the Legacy. of. the Horſe is void. Ft vice verſs'. Or ſuppoſe 
that A. B. did owe the Teſtator 1901. who faith in his Will, 
[ That how mnch money. wy Executor ſhall recover from A. Bi ſo much 
I give,toC.D. ] In this Caſe, , the Legatary may compsl the-Exe- 


Ck) Gloſl. in C, 
C:ivibus. |. Lite 
cius. f, de Les 
gat. 7Z. 


C1) Gol. in !.ut 
heredib. & de 
Leyat. 2+ 


cutor. to recover the. whole. 10a1.. fpr, him from 4. By: for this'ts | 


no conditional Legacy ; becauſe, if ſo, then.the Legatary-could 
not ſue the Executor, unleſs he. had xecovered the money. from 


A. B. ae 4% TYP PLY ! bk. - 3 
19. Debts by Bonds or. Specialties are. nat; cothprized (inia 


+ (m) Gloll, ibid. 


gcneral Legacy, as ſuppoſe the Teſiator florh deviſe to his Bro- 


ther the one; half of, his . Goods and Chattels (cexceptthe houſe 
wherein he lives, left him by his Father, with all che things there- 
in) and make him his Executor of half of .his Eftatez and then 
deviſed. to his two Uncles the: other half, and makes them his 


Executors of that half. : The Queſtions, Whether all the. things - 


in the-ſaid exceptcd-thonſe do belong, to his {aid two Ungles, or 
to his Brother;: In. this Cafe, we mult. diſtinguiſh between the 
things: which-were ia che ſaid excepted. houſe z for if there were 
any Dcbts by Bonds, Specialty , or: the .like, chey are not com- 
prized! within the Exception made as aforeſaid , but do belong 


oth to the Brother, not as a Legatary , but as Exccutor of a_ 


moicty. and to the two Uncles as Executors of the other moicty 3 
but. if they are. Silver, Hquſhold-goods, any other things in, the 
faid excepted houſe, they:belong to the. two Uncles as Execytgrs 
of a moiety, not to the Brother, who is bar'd by the ſaid Ex- 


ception ”., 


'Cnup. 


(n) Caius Sc'us. 
& G! ol. ibices ite 
de Legat 2. 
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CH AP. XXIV. 


Tonchine Ele@jon in point of Legacies : To whom the 
Ele@ion of a Legacy, expreſs d with too much Gene- 
rality or Dubiety belongs; whether to the Executor or 
to the Legatary ; with certain Caſes in the Law touch- 
ing the ſame. 


I. A? preliminary to this, it is requiſite to know, That a 

Legacy may be tob general, or of ſomething too gene- 

rally expreſs'd, and that in a threefold reſpca 3 as, 1. When it 

xcfers to ſomething that is underſtood by the Notion of Genxs ge- 

neratiſimum; as when the Telſtator faith, [ I beqweath ſomething to 

A. B. | In this Caſe, the Legacy is vain and fruitleſs, becauſe the 

Executor is diſcharged by giving any thing, or the leaſt of any 

thing : Or, -2. When it refers to fomerhing that is (if I may fo 

ſay) fub-alternatively too general, that is, ſuch a general as is 

anade up of innumerable diſtin Specificalsz as if the Teftator 

"ſhould ſay, [ I bequeath a living Creature to A. B. | Inthis Caſe alſo, 

the Legacy 1s void, by reafon as well of its (uper-generality as 

(a) Gonaez. Res VNcertaitny : Or, 3. When it xcfers to ſorhething lefs general, 

ol. tow.r.c-12. 'yet colmprehenlive of many Individuals, for kind the faine, but 

nu. 32. 8101 different in value or eſtimation ; as if the Teſtator ſhould (ay, 

EOalL leh [1 bequeath a Horſe to A. B.] or, | I bequeath a Sbip to A. B.] In 

Ang. Matheac, this Caſe it muſt be diſtinguiſhed, whether ſuch thing hath its 
- + ging By Compoſttion terminated by Nature, as Ox, Horle, &e. Or 

(b)Gome2.ib. & the Art of Man, - as Houſe, Coach, ec. In the former of theſe 

Pot i 4 4 Caſes the Legacy is good, and the Executor (if there be Aﬀets) 

nu.35. & Gra, muſt procure it for the Legatary, in Ccaſe- the Teſtator had it not 

ctg. ore. Of his own atthe time of -his death *. But inthe later Cale, the 

Lepat.r.& Cujac. Legacy is not good, unlcfs the Teftator were a Proprietor thereof 
ad L.Si ferv9s 9. at the time of his deceaſc *. '7 

L:gat-I, 2. Now the Queſtion is, when the Teſtator doth deviſe in 

fuch a general manner as is before deſcribed to be deviſable, who 

hall have the EleQ&ion, whether the Executor or the Legatary? 

The firſt and common anſwer is, That he fhall have it, to whom 

the Teſtator by his Will, in the manner of his bequeathing, direQs 

the executative power of the Legacy, in caſe he hath not other- 

wiſe determined cxpreſly the E'e&ion. For Illuſtration : The 

Tcſtator faith, | T will that my Executor ſhall give A. B. a Horſe | 

There the Executor Eleqs. Or thus, | Twill that A. B. ſhall bave 

s Horſe: ] There the Legatary Elects: But if the Teltator diret 


the 


—C_u4 
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the Executative power to neither of them, 'then the Legatary ſhall 
EleR, if the general Legacy be determined (as aforefaid) by Na- 
ture, and it be found among the Teſtators Goods or Chattels ; 
otherwiſe,the Executor Eled&s, as when the general Legacy is de- 
termined by ſome Ac of Man ©, for inſtance, in divers Houſes 
which the Teſtator hath in the ſame Corporation, and he Deviſeth 
one of themybut deſcribes not which 3 otherwiſe if in divers Cor- 


porations 3 for then it ſhall be underſtood of the Houſe in that. 


Corporation where himfelt lived and died 4, 
3-For the more tranſparent inſpeRion into this matter it is requi- 


ſie likewiſe tobe known, and what indecd is plainly inferential- 


from the Premiles, that there may be and frequently is ſuch uncer- 
eainty in Legacies as doth nor defiroy them 3 This Ele&ion, where- 


of we now ſpeak,conſiſts in ſuch uncertainties 3 But withall there. 


arcalſo ſuch Obſcuricies,Dabicties,and Ambiguities in ſome Lega» 
cies,as admit of no Election,but only a Declaration, the Priviledge 
whercof the Law ever entitles the Executors and not. the Legata- 
ries unto *. 

4. Note, That if a Teſtator 'hath but two things of the ſame 
kind, whereof he indiftin&ly bequeaths one, the Legatary hath the 
EleQion 3 if more than two, the Executor *.. And if the Legatary 
having the Elc&ion ſhall delay it longer than nced requires, the 
Ordinary at the inſtance of the Executor may ſet the Legatary 
a time, within which he ſhall determine his EleEtion, on pain of 
forfeiting his Election to the Executor *. But if the Lega- 
fary happen to dye before his EſeQion, his Executor (hall havs 
It *, | 


s. ASit 18a Queftion who ſhall have the Ele&ion, ſo likewiſe 


is it a Queltion what or which the EleGtor. may Elect. If the. 


Ele&ion doth belong to the Legatary, and it be given him by 
the Tcftator, the DD. are much at variance in the point ; fome 
holding that he may. chuſe in-that caſe the bet of the Deviſcd 
Eligibles 3 . Others ſay, not ſo, but in medio conſiftit  Elefio, 
Others diſtinguiſh and ſay, That in ſuch cafe if the thing Deviſed 
be found among the Teſtators Goods he may chulſc the beſt, other- 
wiſe he muſt content himſelf with a Mediocrity i But the. more 
received .and -approved. Opinion is, That when the thing be- 
queathed is the Teſiators, and he exprefly give the Election to 
the Legatary,, he may then: chuſe the beſt *. And where ever 
the Law ſays the Legatary muſt regulate his Eleion , or take 
the meaſure of his choice by a rule of Mediocrity ' , Ir. is not 
mcant of. an. EleQiion given bythe Teltator to the Legatary him- 
ſelf, but to a third perfon for him, who not chuting_ at all, the 
Law transfers the choice not. to the Executor, but to the Lega» 


tary a, 
6.Where 


Cc) Graſs.di&. 
- — 
2. 


(e) De: Prztis. 
Iib. r.int.1.4ub. 3s 
Sol. 4-Nud. 


(f) Charond. 

ob1 in verb. 
ElrCQtio & 1.qui 
duos.!.fi quis. $. 
pznult.& Llegatos - 
$ ulr.f de Legat- 


I. 
(s) Fran. Gri- 
mar d.].x:C.26. 
De Uturis. 1. 
Muncipiorum.!. 
{1 Optio ff.de 
Opr. Lep. 

(a) Ranchin, 
Decil.par.r. 
TQonl.337.&Guid, 
Pap.queſt.240. & 
Charond-Reip. 
lib.4-cap. 95» 


( ) De Prat.'!ibs 
T-'nf.7, dub. 3. 
ſo'.3.nv.7.% 1. 
unu'+$. firem. 
ﬀ..ic Legat-2. 

(«) 1.2.tf. de Opt: 
Legat. 

(i l-vIt.C. Con 
mun.dc L2gate 


(m) Cujac.Obſ. 
lib.23.Cap-14» 
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(33 !Jegato AX. 

de {.-gut.rt. & 

ide Þretis.dict. 
t01.3-414.5, 


Co? 1.apud Juli- 
num $.*cio. ft. 
de. Legateis 


(p) 1.4 heres ff. 
dc Leg ate2. 


(q) l.in Obxuris. 
ﬀ.de Reg.jur. in 
. o>ſcuris ſequi- 
. mur quod Mini- 
mum cſ, 


"Cr) 1:61 is cui. & 
gloſs.ibid..de 
Legat.2. 


{ ) Glofs.ibid, 


vr) Perk.SeR. 
11,925» 


6. Wheret a, and not the, Teftator, doth caſt the Ele- 
Gion.upon wy Legatgry , there and in that caſe he may. not chuſe 
but what is interior to the beſi, where there are more things than 
two of the ſame kind , (ubje& to the EleRion ®. On. the other 
hand, when the Ele&ion belongs to the Executor, and the thing 
generally Deviſed be found to be among the Teftators Goods, and 
but ewo of that Kind, in chat caſe the Executor may chuſe the 
worſt of them for.the Legatary *. Yea, though the Teſtator had 
more than two, or many of the ſame kind , fo as the general 
Legacy were of {omething inanimate, provided that that leaſt or 
worlt bz not decay'd and altogether unprofitable, as Braſs Money 
inſtead of the xcal Diana, or decay'd Wines inficad of rich Canary. 
But when-the general Legacy is of things Animate, then the 
Execator ought to chule for the Legatary as not the beft, ſo not 
the worſt, but at an equal diſtance between them both. But 
it the Legacy be not of generals, but of ſomething certain and 
ſpecifical, yet which of them the Teſtator (he having many of 
the ſamekind) intended,isa Nox Conſtat 3 the Exccutor in that caſe 
may deliver the leaft; becauſe now the Queſtion js not ſo much 
touching the EleGion as the Declaration,which the Law ever gives 
to the Executor 3 for Eleion refers to uncertainties,but Declara- 
tion to obſcurities,as inthe laſt precedent Caſc 4, | 

7. Suppole a Teftator doth bequeath a Horſe or an Oxe to A.3. 
which he will,or which he ſhall chuſe 3 and he ſuppoling an Oxe 


.only to have bcen given him in the Will, makes no other demand 
.of the Executor than of the Oxe, who delivers it him accord- 


ingly. Afterward finding his error and underſtanding that he had 
it.in his right to chuſe eithera Horſe or an Oxe, demands a Horſe 
and reſtores the Oxc, The Law is againſt him, and leaves him 
;n this caſe without Remedy *. The Law is the ſame in caſe the 
Executor by the Will, having the Ele&ion in himſelf, . whether 
to give him the one or the other, but ſuppoſing a Horſe. only 
co have been given him, doth deliver it to him accordingly, and 
aſter finding his Error would remand it,and give him an Oxe; he 
cannot f, | 

8. It a man bequeath to A.B, a Horſe or a Yoke of Oxen , 
and the Teſtator hath ncither Horſe nor Yoke of Oxen, -nor 
that which he ſo bequeathed 3 yet is the Legacy good., and the 
Executor chargeable therewith z In which caſe the EleQion as 
to the value of the thing bequeathed , whether in the Executor 
or the Legatary, may vary (as was formerly hinted J) according 
to the Teſtators words in the manner of the diſpoſition it ſelf *. 
And therefore if a man bequeath one of his Horſes to A. B. 
not laying which Horſe, in this caſe A. B. ſhall have the 
ElcRion, if there be more than one; But if the Legacy be _ 

c 
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&cd not to the Legatary but to the Executor, as when the Tettator 
ſaith.{ I will that my Exccutor ſhall deliver A.B. one of my Horſes | In 
that caſe the Exccutor hath the Election, and may deliver which 
of them he wil}, | 

9. If the Teſtator ſaith | Tgive 10 1. 9 A.B. or C.D. | at my Ex- 
ecutors choice,or as my Executor ſhall chuſe 3 and the Execcutor 
ſhall after make choice of one of them, and pay him 10}. he is dif- 
charged trom the other. But if he will make choice of neither of 
them,cach of them may demand the whole 10 1. as if the Legacy 
were given tohim alone ® 3 and then he ſhall be preterr'd i this 
caſe who firlt Commences his Suit * 3 In other Cafes who firſt gets 
Judgment. 

10. If there be a doubt and diſpute between two perſons pre- 
tending to the ſame Legacy,to which of them it belongs ; as it the 
Devile be te Thomas Stiles,without other deſcription,diltinion or 
diſcrimination of the Perſon, and there be two of that Name, of 


equal reſpc& with the Tefiator, or both alike, his Friends or Ac- - 


quaintance3 In this cafe the Exccutor hath his Election to deliver 
the Legacy to which of them he pleale *. Yet ſome are of Opini- 
on that in ſuch caſe the Legacy is void and null by reaſon of un- 
certainty 7. | 

I1. 1 Deviſe to A-B. my Dwelling-houſe, if he doth not chuſe 
my great Meadow in Dales. This is all one as if I ſaid, I Deviſe to 
A. B. my (aid Houſe or Meadow, which he will *. Or as if I ſaid, I 
Deviſe to him my Mcadow if he doth not chuſe my Dwclling- 
houſe. In both which caſes A.B. hath his EleQion *, 

12.If the Teſiator ſaith that 4.8. ſhall have one of his Horſes,or 
that he ſhall chuſe one of his Horſes, which he will,and 4. B.chrough 
a miſtake doth chuſe a Mare z he hath determined his EleQion,and 
though he repent of his choice and would reſtore the Mare, he can- 
not chufe again * ;' asalfo becauſe Mares do paſs in a Deviſe of all 
the Teſiators Horles ©, 
. 13+ If a man having two Hoſts doth bequeath one of them, 
buc it doth not appear which, in regard the words of the Legacy 
are not directed either to the Executor or Legatary, fo as thence 
co infer unto which of them he intended the EleQtion, In ſuch caſe 
the Legatary (hall have the EleQtion 3 becaule it being certain that 
a Horſe he bequeathed,but uncertain which, not expreſſing himſclf 
at which certain Horſe he aim'd the Legacy : The Executor ſhall 
not in this caſe interpret his mind ; for in all doubtful Caſes it ſhall 
be conſtrued in favour of the Legatary 9. 

14+ A.B. Covenants with C.D. to convey him ſuch a Field, or to 
pay him 501. which of the two C.D. pleaſe. C.D. makes his Will, 


(u)L.fi Titlo.& 
Leg 1.2. 

(w) 3-rr. in di. 
L -y.% Rubr.ibic. 


(x) Lf quis ſe; - 
yum. 4.3. ff.de 
Legat.2. 

(y) Gloſs. ibid. 


(z)L.cum ita. R. 
dc optio.Lege 


(i) G:ols.ibid. 


(b) Gloſk.in L. 
{ervi.ff.de legats 
I 


(c L Martianus. 
f.de Legat-3. & 
Col.Lex.verb. 
Legat» 


(d) Gloſs.in 1. 
qui du: $,.de Le- 
gals Is 


and therein gives to F.G, whatever 4.8.owed to him the ſaid C.D. 


and dycs, The Queltion is, what 7.G. can by this Deviſe recover 
| L1! from 


als. 
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(e)Gloſk.in 6. 
fi quis ita. 1.6 (ic 
Jegatum f.de 
L-git.I. 


Cf) 1.neminem fi, 
de Legat.12. & 
gloſs.in l.f1 ex ro- 
ro.f.09e Legat.1-, 
{g) Glo! sibid, 


®) In 919. gloſs. 


(i)Plow.519-543e 
Co.10 47-2-37- 
Dyer. 277-367- 
Perk.-SeQ.57-573» 
Brownl. and 
Golds.155- 
More.Caſe"470» 
241-474.651-» 

{- }Dyer.231» 


from the Executor of C.D. The an(wer is, he may compel him to 
Commence an Acion againſi the ſaid A.B. And as C. D. had his 
Ele&ion whether he would have the Field or 50 1. which Election 
upon his Deceaſe came to his Exccutor 3 So now by vertue of this 
Deviſe that Ele&ion ſhall be in F.G. as the Legatary of C.D <. 

15. A Tcfiator having cight fat Oxen, faith I give them all to 
A.B. or 10 . for each of them.,at his own choice. 4.B.doth choole 
four of the Oxen,and doth demand 401. for the other four. This 
the Legatary may not do for the Legacy of all the Oxen js but one 
Legacy, and therefore may not be divided f. Allo the value of the 
Oxen is but one Legacy; for which reaſon neither may that be 
divided *. The Calc is the ſame, if a man bequeath 50 Gallons of 
Sack or Five Shillings for each Gallon,at the Legataries choice 3 he 
cannot divide the Legacy,but muſt take itall in Sack, or all in Mo- 
ney > Otherwiſe if ſuch Diviſion were Admiſſable,and. the Teſtator 
ſhould give ſuch a Horſe or Five pounds at the Legataries choice, 
this abſurdity would follow, the Legatary might cake Fifty Shil- 
lings,and one half of the Horſe *, 

Where the ſame perſon is both Executor and Legatee,and conſe- 
quently hath Electionto take as cither,yet he (hall not take as Exe- 
cutor to the prejudice of other Legatees, nor as Legatee to. the pre- 
judice of Creditors in their Debtsz and therefore the ſame thing 
that a Legatary-Executor ſhall make his EkGtion of as a Legacy,it 
there benot cnough beſides to fatisfie all juft Debts,ſhall be &ſers in 
his hands as to Creditors,towards fatisfaction of ſuch Debts i, 

If a man Deviſe, That after his Debts and Legacies paid, his Wife 
(hall have the Reſidue of his Goods and Chattels to Diſtribute for 
his Soul, &c. And make his Wite his Executrix 3 In this Caſe it is 
faid ſhe ſball nothave any EleQtion,but muſt take as Executrix,and 
not as Legatee *. | 

Untu a Legatary-Executor hath declared-or — Ele- 
Gion either expreſly or implicitely, the Law will judg it veſted or 
fetled in him not as Legatee, but as Executor 3 Becaufe the Law 
preferring the ſatisfaction of Debts before that of Legacies, will 
preſume none of the Teftators Goods orChattels out of the Exe- 
cutox (as ſuch) till the Debts be paid. 
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CHaprp. XXV. 


When and how Legacies or Deviſes are null, or become 
void or voidable ; with certain Caſes in the Law touch- 


img Revocations. 


I. He Reaſon why Legacies and Bequefts do fo often prove 

ineffequal, is not fo much becauſe they were originally 
xl, or became afterwards void or voidable by any thing zela- 
ting cither to the ftate or perſon of cither the Teftator or the 
Legatary, or by reaſon of fome accident hapning to the thing 
it (elf bequeathed : But becaufe the Executor hath fully Admi- 
nifired (as the Common Plea is) and hath not Aſſets wherewith 
to fatisfie the farme. When che Legacy is originally void, -it is un- 
derſtood as xull; when void by ſome ſubſequene Att relating to 
the ftate or perſon of the Teftator, then it is underſiood as re- 
voked 3 when by fomething relating to che Legatary, then as 
forfeited 3 and when by fome fatal accident hapning to the thing 
& {elf bequeathed, then it is underfiood as lofk, 


2. Now a Legacy or Bequeſt may be faid to be Originally ual, 


when the Teſtator is a perſon incapable of deviſing at all, at 
teaſt, of devifing the thing devifed 3 or when the thing it (elf 
deviſed is not legally deviſable, or when the Teftators manner 
of bequeathing or deviſing is altogether illegal 3 or when the 
-qeru7, fa Deviſce is fuch a perſon as ts not legally qualified 
to take by a Deviſe. Likewife, the Legacy or Bequeſt is void 
or voidable by ſomething relating to the Teftator, when there 
is juſt fear inthe Caſe, or circumventing fraud, or immoderate 
Gattery. It may be alſo by forme kinds of errour or uncertainty. 
Alſo by a ſubſequent or later Will, or by Revocation , Can- 
cellation , Ademption, Tranſlation'z as alſo for want of Aﬀets, 
And when the Legacy or Bequeft is void or voidable by ſome- 
thing relating to the Legatary, it is commonly either by reafon 
of ſome incapacity in his perſon to take by a Legacy or Deviſe, 
or by reaſon of ſome injury done the Tetiator by him and high 
enmity betwixt them 3 or by endeavouring to conceal, fophi- 
Kicate, or fuppreſs the Will, or to- obtrude and ſet up another 
in ſtead thereof, charging it with fallity z or by refuſing to do 
ſome poſlible and: reafonable thing incumbent by way of charge 
on the Legacy z or by an unwarrantable affuming to himſelf by 
his own Authority , and uſurping on- the Legacy without the 
Exccutors licence, conſent , or delivery thereot; or by a total! 


tailare of ſome Condition annexed to the Legacy 3 or by the 
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foever my. Executor ſhall pleaſe | *. 


Legatarics own waver and voluntary refuſal thereof z or laſtly 
by the Legataries death betore the Teliators, or betore the Condi- 
tion performed, or before it otherwiſe becomes due, Finally, 
the Legacy or Bequeſt becomes void, in reſpec of the thing it (elf 
bequeathed, when by ſome providential and tatal accident with- 
out any neglect or dctault in the Exccutor, the thing bequeathed 
doth either totally periſh, or is decay'd as that it becomes uſelcſs 
and unprofitable. . 

3+ Such as are inteſtable, are thence legally diſqualified to 
diſpoſe of any thing by way of Legacy or Deviſc; and who they 
are, appears elſewhere *. Teſtaments made and Legacies given 
by ſuch, are void originally z and ſuch as are originally void by 
reaſon of any defe& in the Teltator, that defcct ceating ſhall 
not be priviledged with any ſubſequent Ratitication *. A Teſta- 
mento ad Legatum valet Argumentum, An Original dcfe in the 
Teltator will make the Teſtament and all the Contents thereof 
defective allo ©. 

4. If the manner of the Diſpoſition of a Bequeſt or Deviſe be 
illegal, it renders the Bequeſt originally aull; as when the Teſta- 
tor wholly refers his Will therein to che pleaſure of his Executor 
or any other perſon, as it the Tefiator ſhould (ay, [I make ſuch 
my Executors as my Son ſhall think fit: ] Or|[ I give 191. to whons 
There are ſeveral other ways 
whereby. the manner of the diſpoſition may be illegal, and poſſibly 
the more in regard of that vaſt extent and latitude of words, 
which the Law allows Teſiators in making Wills, and bequea- 


& thing Legacies :, No words, or language, or figns almoſt but may. 


{crve for a Bequeſty-provided they be but ſenlible and intelligible <.. 
Iaſomuch, that though the Teltator ſhould quite hold his peace, 
and but nod thee a Legacy , whether he can ſpeak or not, or 
whether interrogated thereunto or not , the Legacy is good. 
Underſtand not this ot the Teſtator nodding between ſleep and 
wake, betwcen ſenſe and no ſenſe, but when by his nod he. 
makes an intelligible ſign of his mind and intention the rea. 
ſon hereof is, becauſe the Law moxe favours a Teftators Will. 

than his words 8, | - | 
5- If the thing bequeathed be not legally. deviſable, it is a. 
void Bequeſt *. Qr it the thing deviſed or bequeathed ceaſes to. 
be the Teſtators, either by. any voluntary a& of his own, cr: 
thereunto compelled by ſome urgent neceſſity, the Legacy is: 
extinguiſhed i, Likewiſe, if by the Teliator the thing bequea-. 
thed. be in its very (ſubſtance and body fo changed into. another, 
form, that it is not reduceable to its priſtine ſubſtance : In ſuch 
caſe it. will be preſumed,. that the. Teſtator hath alſo altered his 
mind, and the Legacy is void 3 otherwiſe, in caſc it may again be, 
| reduced 
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reduced to its former ſhape and faſhion » for by the diſſolution 
and change of the thing bequeathed into another form, and 
by the Tetiator himſelf, the Law preſumes his mind and intent 
ng'd allo!, | 
= cn the thing bequeathed be deviſable, yet if the 
Legatary be incapable, and Ic:gally diſqualiticd to take by a Devile, 
the Legacy is as void in effect, as if it had never becn bequeathed ; 
Now as one contrary is illuttrated by another, ſo by obſerving 
who are the perſons qualitied to be teſtable, you-may infer who 
are the illegatablez and as all are teſtable who are not by Law 
ſpecially prohibited, fo all may take by a Deviſe, whom the Law 
hath made no ſpecial proviſion againſt. 

7. Every Legacy given by a Teſtator, circumvented by Fraud 
to bequeath the ſame, is void : ® This is not to'be extended 
to that kind of Fraud, which is known and underftood by the 
Notion of Dolus Bouws *.. And albeit Fraud, ſpecially inthe Te- 
ſtator himſ-If, in reference to his Will, be not to be preſumed * 
yet the Circumſtances may be ſuch, as will. render the ſuſpi- 
cion thereof very ConjeQural, which with ſome Adminicular 
proof may ferve. to invalid the Legacy, ſpecially it Natural 
AﬀeRion, Piety, or Charity fall not under: Confideration in the 
Caſe, : WS. 

8. Likewiſe, if the Legacy were, as it were extorted from the 
Teſtator, or being under a Fear. did give the lame, It 15 void P; 
Here (* as in ſeveral other Caſes, purpoſely omitted to wave 
prolixity) the Law makes many. Ampliations and Reſtrictions. 
If there were at the time of bequeathing a fear upon the Teſta- 
tor, it could not be (a2 it ought) Libera voluntas. Yet under- 
ſtand, it muſt not be every fear, or a vain fear, but a juſt fear, 
that is, ſuch as indeed without it he had not made his Teſiamenc 
at all, at leafi not in that manner, nor given ſuch and ſuch Le- 
gacies. A vain fear is not enough to make either Teſtament or 
Legacy void: But it maſt be ſuch a fear as the Law: intends, 
when it expreſſes it by a fear that may Cadere in conſtantem vi- 
rum*; that is, ſuch a fear as may produce ſuch terrour -as to 
cauſe a well reſolved perſon, ſpecially in his ſickneſs and weak- 
neſs, to do what otherwiſe: he would not. Now lefs fear wilt 
ſerve to terrifie a Woman in this Caſe, and ſo: the Law un- 
derftands it *, But cach of theſe muſt be well proved, otherwiſe 
they do no prejudice cither.to the Teftament, orany thing there 
in bequeathed *, 

a Hd » Importunate and Immoderate Fhattery: de- 
ſtroys alſo the diſpoſition of a Legacy given to the Flatterer, ' or 
any orher by his Sycophantick Sollicitations and Procurement, 
ſpecially if fear precceded ſuch Flattesy * 3* and Frand _— 
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panicd it ” : Or iucale the Teltators underſtanding be but little, 
and the Legacy great * : Or more. c{pecially, it ſuch immoderate 
Flattery procecd from ſuch as have the chick carc of the Teliator 
in his tickneſs, as his Wife, Phyſician, or the like 7 ; Or in caſe 
there were a precedent Teſtament made by the Teſtator * ; 
Or when the flattering words are fpoken to a perſon much in 
Dcbt *. In all thcſe. Cafes, ſpecially it is, wherein immoderate 
Flattery, cixeumſtantiated as aforeſaid, (hall invalid a Tcfamenc 
as well as the diſpoſition of a Deviſe or Legacy. 

10. Touching Errour in che Teltator in reference tothe Lega- 
cy or Deviſe, it muſi be conſidered whether it be an Errour of 
the Name, Perſon or Quality of the Legatary ? or, Whether an 
Errour of the. Quantity , Quality , Subſtance, Proper Namc, or 
Name Appellative of the thing bequeathed. If it be an Errour 
only in the Proper Name of the thing deviſed, ic doth not hurt 
the Legacy, ſo as the ſubſtance thereof be not alſo miſtaken} as, 
when a Teſtator intending to. deviſe Long-acre , deviſeth it by 
the name of Black-acre crring not in the Subſtance, but only in 
the proper Name of the thing deviſed: In this Cafe, the Devi- 
ſee ſhall have Long-acre>» Owherwile it is, if it bean Errour in 


the Name Appellative 3 as intcading to bequeath a Horſe, he de- 


viſeth a Houſe. The reaſon of this difference is, becauſe the 
Names Appellative of things are innumerable, being ever ſo called, 
and of natural Conſtitution, as Houſe, Horſe, and thelike; and 
therefore an Exxour therein is as injurious to Legacies, as an errour 
in the very Body or Subſtance of the thing it ſelf deviſed. But 
the Proper namecs.of things being only ſuch as are meer]y acciden- 
tal, and given or impoſed by them, are wutable , and may be 
changed by men, fnch as Long-acre, Black: acre , and the like; 
therefore an Errour therein only doth not prejudice the Lega- 
cy *. But if the Errour be in the Name Appellative, the Teltator 
aying, I bequeath a Horſe, when he intends an Ox, the Legacy 
is not good z no, not of the Ox, albeit his intention thereof 
were evident *, The Law is the fame, in caſe the Errour be in 
the ſubttance of the thing deviſed; as if the Teſiator intending 
to bequeath $5 1. doth bequeath| his White Mare *. Such an 
Errour is as deſixuQtive to a Legacy, as an Errour in the Name Ap- 
Þ-llative thereof *, or as an Eriour in the Perſon of the Legatary, 
which is as prejudicial to.a Legacy as either of the other 3 whence 
it is ſuppoſed by ſome, that Facob was not de Fare his Father 
Iſaac's Heir, but Eſau, becauſe by an Errour he miſtook Faceb for 
his Son Eſam thereby erring;/in the very Perſon of the Legatary, 
and in the very Body and Subſtance of the Perſon he meant and 
intended : The beſt falve in Law (not wading into the Myſtery 
ot Diving Precordigation) for this.is,, That 1ſaac did not keg” 
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ther err or miſtake in this matter 3 but donbted only, in that he 
faid, The Voice is Faceb's Voice, but the Hands are the Hands 
of Eſau, whence it may well be inferr'd, that Fecob, and not. 
Eſau, was de jxrehis Heir for though Exrox in the Perſon of the 
Legatary, or in the Body or Subſtance of the thing Bequeathed 
doth viciate the Legacy , yet a bare Dubitation or Hzſitation . 
doth not f. And as touching an error only -in the Danity 
of the thing Bequeathed , fach error doth not prejudice the Le- 
gacy, at leaſt not ſo as to invalidate the ſame for it the Teſta- 
tor intending to Bcqueath 20 1. doth either: ſpeak or write but 
101. the Legacy is good for 201. or intending to give only 10 /. 
ſays 201, it is good only for 16/s, Orif 200 |. be written in- 


ficad of 1001: it is good only for 1001. that isnot according to _ 


the ſcription, but according tothe Teftators intention *, * And as 
thus it is in Quantities Numerical,fo alſo it holds in Quantities 
known and diſtinguiſhed from the other by being Quvtative, or 
indeed, more properly. Quantirative 3 as: if a Teſtator intending 
to Deviſe all bis Manlion-houſe, doth exprefs hirnſelfonly by the 
one Moiety. or. third patt-thereof i. Likewife 'Erroy only in'the 
Bwality of the thing Bequeathed, doth no more vacate a Legacy , 
than doth Errer in the Duantity, provided the 'Subſtance of the 
thing be not alſo miſtaken *; But an Error in ' the | Quality of 
the, Legatary, where ſuch 'Quality was the Final Caule of t 
Legacy, that is, ſuch as without which the Teftacox would: riot - 
hayc-given the- Legacy !,'- doth vieiate the fathe; © becauſe the 
Law preſumes the Teftators intention to ceaſe at'the' cealing'of 


the Final Cauſe thereof ; otherwiſe if the-Qualitybe only (uch, 


as were mecrly a Demonſtrative 'or Moving Cauſe®; yea or an & 


Impulfive Cauſe,if it be not by way of Condition joyned with the 
Legacy *. | She 

11, Dycertainty. is another Impediment to the validity: of a 
Legacy,..and will make it void *, unkſs by a ſufficient proof you 
can reduce the Teſtators meaning to a Certainty's fo that if the 
Teftator bequeath a Legacy to ſuch a one(not-naming any body) 
as ſhall do fucha thing (naming the thing; ) this Devile is good - 
to-him whoſoever ſhall firſt perform the Condition before or after 
the Teſtatqrs death: If this "Uwcertainty refer to the perſon of 
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the Legatary, the Legacyiis void'”3 unlefs he who at firſt was (12... ;. 1. 
uncertain doth afterwards by ſome future Event become certain *; quidam tf de 


b. Dubiis. 


As if the Teſtator ſhould fay:; I give roo 1. to whomſoever (g3Die.ou;- 
ſhall make wy Son fit for- the Univerfity..' If it refex to the thing dam-& ibi Barts 


Bequcathed, and proceed-of Error, it's viſible by the 'Pxemiſes in 
what Caſes yoid or not 3 if -it- proceed of 'too-much Gererakity of 
the words of thc Bequeſt, the'Executor is diſcharged ifthe give any 
thing to the Legatary 3 if it proceed of words too General relating 
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to any; Specitical thing Bequeathed, limited not ſo much by Naturc 
as. by Man, as Houſe, Ship, or the like, the Legacy is void *, It 
it rcfex to. Number, Weight, or Meaſure, the Bequeſi is unprofi- 
table, becauſe never ſo little is enough in that Caſe f, unlels 
Bequeathed to ſome certain uſe, by which means it may be Re- 
gulatcd , and fo reduced toa kind of Certainty. If it refer to 
the Date of the Tctament wherein the Legacy was given, when 
there axe Two ſuch Wills in Diſpute, neither is good *, unleſs 
one of them be in favour of the Teftators Children, or to Piow 
Uſes in both which Caſcs the Preſumption of Law athrms that 
Will ( where Two are in Being ) which makes for cither of 
them *. But it both the Wills of the ſame Date rclate the one 
to one-of them, the other to the; other z in that Caſe the Tefta- 
ment- which reſpe&ts the Tchators Children (hall be preferr'd *; 
and yet this Uncertainty doth not alway invalidate a Lega- 
cy to Piows Uſes, where there is no other Will of the ſame Date 
in the Caſe 3 for if the Teſtator Wills, Fhat his Goods ſhall be 


Diſtributed [; without. other woxds ] the Law ſupplies the ſenſe, 


and interprets: his meaning, to have it Diſtributed among the 


' Poor *. -It is preſumed , the Law . means where the -Tetiator 
dies without Ifſue. | 


This Uncertainty doth ſeldom ariſe from 
any dubious Expreſſions uſed by the Teſtator relating to the per- 


ſon of the Executor or Legatary, in both which Caſes both Will 
.and Legacies are void reſpeCtively 7,3 But'it may often happen 


where the Teſtator hath more Friends than oneof the ſame Name, 
of equal Degree to him, -and Reſfpe&t with him , Brothers or 
Siſters Children, unleſs he add ſome Diftin&ion,or other Circum- 
ſtances make it evident. who he ,meant- or intended 3 or unleſs it 
may (as was before hinted) be reduced to a Certainty by ſome fu- 
eure Event *. : © It 

12. Again, ,a- Legacy or Deyiſe may be void by the Teſtators 
making a latter Will, and not; inſerting the ſame: therein. ? Like- 
wiſe the Tcltators voluntary Alienation of the thing Bequeathed 
is an aQtual Revocation thereof *®. The Reaſons are, becauſe 
the Law thence preſumes the Teſtator, would not have his Exe- 


.cutor burthened with the Redemption thereof *, - As alſo be- 


cauſe a Revocation in the Law hath as much force'to Revoke, as 
a Diſpolition' hath to Diſpoſe ©. - Fe Contrariorum eadem eff 
Ratio. Thelike cfte& to make void a Legacy hath Cancellation 
or when the Teftator himſclt, or by his order, doth cotally 
Cancel the Legacy yetit a Legacy given to Picus Uſes be found 
Cancclled, and it appear not whether the Teſtator or any other 
by his dircRion did it,the Law will. preſume it to be done 
"n1 wittingly and willingly , but' 3nconſulta and wnadiſed- 
Y *s 0s | 
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13. A Legacy or Deviſe may allo be made void by Ademptin, 
which isa taking away of the Legacy by the Teltator expretly in 
Fac, orin Contirucion of Law. And this Ademption may be by 
the meer naked Will and Pleaſure of the Tefthator, without any 
Reaſon (ſolemnly given by him for {o doing ©. And in a Codicil he (1 5 rs 


may make an Ademption of that Legacy which he had before Be- en $- 
queathed in a Will 3 As thus, viz: _—— 


14. A.#.of London being bound for York, makes his laſt Will 
and Tcſtament before he begins his Journey, wherein he appoints 
C.D. and E.F. to be his Executors, And commanded, Thar in 
Caſe he (hould happen to dye at York , they ſhould give T. G. of 
that City 100 /. to bring his Body to Loxdox; and it any Money 
of that 1007. were left over and above the Charges of ſuch his 
Funeral, T.G. ſhould have it. The ſame day A.B. makes a Codi- 
cil,and therein defires his Executors, That in Caſe he died at Tork 
or on the Road, they ſhould cauſe his Body to be brought back co 
London, and there Buried by his Wife and Children. Afﬀter the 
Teſtator dies either at York, or on the Road. The Exccutors cauſe 
his Corps-to be brought to Loudon, and there Buricd as he ap- 
pointed in the ſaid Codicil. The Funeral colt 601. Þ. G. de- 
mands the remaining 401. the Law will not give it him, becauſe 
in the Codicil there is an Ademption of the Legacy cxpreſs'd in 
the Will,aud a Tranſlation thereof to the Exccutorxs implicd in the |.  _ 
Codicil *, | EEE. 
15. In Caſes doubtful the Preſumption ſhall not be for an 
Ademption® z therefore where other ConjeQures may be had, (L 3 5 64u- 
fuch Preſumption ſhall ceaſe: For which Reaſon, if the Teſtator 3% fic 4dime 
gives his Houle to one, and after in the ſame Will give the ſame 1. p'u-:b.nu.1, 
Houſe to another 3 it ſhall not be Conſtrucd, as if he would take * © 84%: 
the Houſe from the firſt, but rather that he would have them 
both Collegataries, unlcſs there be very pregnant proof of the 
Teſtators intention to the contrary *®. Otherwiſe it a Teſtator-(.q... . . 
doth Deviſe a Houſe to A. B. and after give (the ſame Houſe by ultin 6 8.4 
De<d of Gift to C.D. in this Caſe the Deviſe to A-B. 15 Extin&, Or Pq, &.*nomin- 
it after he Buyes the fame Houſe of C.D. and dies, and 4. 5. de- nerd .6.Cobe- 
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mand - the Houſe, he cannot Recover it, unleſs he can prove BS Pup. 

that the Teftator by a ncw Declaration of -his Will intended $»:{&. 

he ſhould have it i, Likewiſe if a Deviſcd Houle be puli'd down , G)Gtof.int. 

and another buile by the Teltator in the fame place, the De- cumtervus ind: 

viſe is void, unlcſs it can be proved that the Teltator intended © EG 

otherwiſe *. | : (K)L il. p. 
16: The effect of an Ademption may alſo happen in defect # deirger.s. 

of performance of ſome Condition charg'd onthe Legatary; but 

a Condition depending meerly upon the Teftator himſelt works. 


no Ademption, in Cafe it be never performed, The Rea- 
M mm {ons 
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ſons in Law are, Becauſe ſach a Condition, if deficient, ſhall be 
underftood.as if the Diſpolition were pure and ſimple without any 


Condition at all z as alſo becauſe ſuch a Condition is not held: 


as a Real Condition, but rather as the counterfeit thereof. For 
Inſtance, ſuppoſe the Tefiator in his Teſtament ſaith, | T 1/71 
that A. B. fpall bave201. if I ſoorder it iu my Codicil, or if be 
doth what T ſhall there Appoint him. | The Tcliator dyes without 
making any Codicil, or having made one, there appears no- 
thing thercin appointed by him for 4. B. to do; he (hall 
have the 201, nutwithſianding ſuch Condition, for the Reaſons 
aforeſaid '. 

17. Another way whercby Legacies become void, is when the 
Tefiator takes them from one, and gives them to another, which. 
the Law calls Tranſlation, and which is morc than a bare Adempri- 
04 thereof; for this doth only take it away, but that doth not only 
ſo,but gives it to another,or takes it from one that it may be given 
to another,or takes away one thing that another may be given fo 
that Tranſlation compriſeth in it Ademption and Bequeathing =, 
[ What I gave to 4.B.I dogive to C.D. ft is a Franſlation to C, D; 
implying an Ademption from A.B.] 

18. This Tranſlation may be four ways, aseither from one Le- 
gatary to another, or frem one Co-ecxecutor to another, or from 
one thing to another, or from a pure, fimple, and abſolute Le- 
gacy to a Conditional one®. And it carries with it the ſame 
Conditions the Legacy had: before its Tranſlation , unleſs it be 
ſucha Condition as is inherent in the perſon of the farſt Legatee : 
As if a Merchant-Teſtator ſhould give in his. Will 5oo }. to his 
Son Fobn then in the Straights upon this Condition, if his Ship 
ſhall Cafe arrive from the Straightr. Aﬀter he takes this Legacy 
from his Son Fobx, and. by way of Tranfl.tion gives it to his Son 


 Wtkamat home without any Repetition of the (aid Condition, 


& )L.legatum. & 
Gl, f.ibid K.cut. 


and dies. In this Caſe, and notwithſtanding ſuch Condition were 
not repeated in the faid Tranſlation, yet the Law. implies it, and- 
William cangot claim the 5Q0 1. till the Ship returns.Not ſo,in Caſe 
the Condition were inherent in the perſon of Fohz the firſt Ee- 
patezs as if the Teltator had ſaid, | I give my Son Fobn 550 l.upon. 
this Condition that he come home fafe in my Ship from the 
Straights.| In this Caſe the Law will-not imply. the Condition as 
rcpeated in the Tranſlation to William, which was neceſſary in the 
perſon of Fohn *. 

19. Suppoſe a Teſiator gives 4.8. a Houſe ſimply, purely, and. 
abſolutely 3 after in the ſame Will gives to the ſame A. B. the 
fame Houſc Conditionally 3 and after-fays, I would: not have my. 
Exccatorto deliver AB. the Houſe which I gave him Conditio- 
nally ; In this Caſc the Hou'c is not due.to-A. B. on any account, 

| unleſs 
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unleſs the Teſtator had expreſly added withall, that he would 
have him to have it purely, and without any Condition ?. Or 
if a Teſtator in his Will give 4. ?. 100}. and in his Codicil 501, 
1n which Codicil he ſaith, That he would not have his Exccutor 
to give him more than 5o /. In this Caſe, there is an Adcmption 
of 501. from the Legacy of tool. given to A. B. 4. 

20. A Teftator faith, I give my Houſe to Fob Styles, and 
my Ground to FFilliam Styles, after in the ſame Will ſaith, | What 
I gave to Styles, my Will is to have it taken from him. ] And (o 
it doth not appear, from which Styles he intended : In this Caſe, 
the Deviſes are due to both the Styles ; For it he had given 8 
Legacy to Styles, and no Evidence of which Styles , the Law 
wonld have been, that it is due to neither z and therefore by pa- 
rity it ſhall inthe other Caſe be due to both *, 

21. A Teſiator gives 1c0 1. to his Daughter, ſaying withal, 
That if ſhe will not marry with A. B. it ſhall be taken from her, 
and given to him, and dies. After the Daughter alſo dies, and 
before ſhe was capable of Marriage, or qualified for conſent there- 
to: In this Caſe, the Legacy of the 100 1. isnot tranflated from 
her to 4. B. becauſe the Tranſlation kere ſeems to be threatned 
Nomine paxe and where there is no fault, there ought not to be 
any puniſhment *, 

22. Legacies may be alſo void or voidable by reaſon of the 
Incapacity of the Lcgatary co take by a Legacy or Deviſe, and 
this may happen ſeveral ways. Generally whatever incapacitates 
an Exccutor for an Executorſhip, hath the ſame effe&t on a Le- 
earary as to a Legacy *= But more particularly , if capital and 
grievous Enmity happen between che Teſtator and the Legatary, 
that alone by the naked or tacite Will of the Teftator, that is, 
without any ſolemn or expreſs order from the Teſtator, is an 
Ademption in Law of his Legaey 3 but if they happen to be after 
reconciled, the Legacy returns to its priſtine validity , becauſe 
every mans Will is Ambulatury (ſo the Law phraſcs it_) to the 
very laſt moment, The Law is very clear in this point *, 
which tacitely ſo urdcrfiands it ”. Yea, this holds true, albeit 
the Teſtiator himſelf were the firſt cauſe of the difference between 
them * 3 becauſe it is thence inferr'd, that he hath changed his 
mind : Yet the Law is not in this point without its Reſtricticns 


for it will not hold in all Caſes, ſpecially where the Legatary .;; 


hath deſerved well of the Teſtator 3 nor ſhall every light offence 
intervening work this Ademption 7. But a criminal Accuſation 
will amount to this capital Enmity * : And therefore if the 
Legatary ſhall accuſe the Tecftator of ſome capital Crime, he is 
underſtood as his Capital Enemy 3 and conſequently the Law 
implies au Ademption of his Legacy *. Likewiſe the Law 

- Mmm 2 .  kacitely 

f 


(r)G'oſf in l. 
tundo & gl. iT. in 
l. cum. centum. 
| eod. 

{ q) D:&.glofl, & 
!. 11 Quis it?. 0, 
cum Titic.fteoJ. 


(r) Goff. in!. 
fundo. ﬀ. de 
adim. Lear, 


(C) L. ſancimus, 
C. de paenis. & 
M nt. de. Core 
jeR. ule. vo!.1.12, 
Ut 3.Nu.2.& aliis 


(r) Glofl. in l, 3. 
6. fin ﬀ, de ach- 
mend. Lez. & l. 
ex Part. tit. cod. 
& Manr. de Cone 
3c. ule. vol. 1.12. 
Ut. 4+. NU-2> 


w) L.3-$.u't ff. 
de adim. L Jo 
(x)L 4 i. de 
aim. Legat. & 
Mant. lib. 12 Its 


nu 9- 
(y)GoL. in-l. 
funde.ﬀt de adime 
legat. & to 6 quis 
ita $ non (olums 
ﬀX. code 
(z 'Glofſ.min.lir. 
A. in l. ftio. 6. 
Scia.#. de ad. 
els 
(a) Ibid. 


| our 


© AG oc bn RA ee re rh 44; PTCA 0 is OA Bt 4s A 
F CVs 


4 
; 


End en em OI CIAMDEIE fc PCs DO IWF” LAID 7" 1 4 T} ADE COR 4M 
: 


ape papenmpeantane our r—r—_—_—_ 


452 


Of Legacies and Deviſes. PAR T. Hm. 


(b ; Giollt 16 -n 
dei commiff. in 
hn &. de Fidei V. 
Jaſon in !. \.rv', 
NU. 5. Tit. eo, 
(c* G'oll. B-rt, 
& alii CoM:mu- 
n'rer. in difh. 1. 
Sie commiſl, |, 
Ge 1c). K &eres 
10 bt I» . 4: '1s 


Sub. ut inoich 
$ v9 ww 4.4% NJ1, 4, 


185 G-f].in !, 
parte. ff. ce acim.! 
L gat. Ratio : |, 
$a Inft. herd 
(-2£.) Fxecutores 
eit coput Teftam. 
gl oft. min.*big. 
(-) b voſt Le fe 
ff. Je his quib.ut 
1POIgN, 

(t ) L- 6 Legata- 
vu. & ibt Paul. 
Cafrrcnf,, in fum- 
ma C. de Leg. t- 
£2) LT 11 9uis cum 
tailo. $.[;vus & 
i.f.gu1s patr.# ad 
tep.Corn.ce fo is. 
(kh) L. non dubi- 
us C. ce Lep. & - 
chard. in dic. I. 
non dubium. & 
Perk-tit.. Teſtam. 
fo. Co 

(i) Rattan 1). Th- 
tio. $ Lucius ft. 
de Leg t.1.& all 
(k\S cri.C MNCils 
11t-!.1.%. Oden. 
de Atioa.cl. iT. 2. 
PAton. Gt. 1 13. 
(i) Sichard. ir 
d:Q.1.non dubl- 
um. Nu. 13. 

Cm) Tiraqz de 
privileg, piz 


Caulze Cap: 45- (0) bo {6 poſt, &- quando dirs, leg. cede (0) Ls unic. $. bum igitur. C. decade tollcad, 


cacitely implics the ſame , in cale the Legatary (hould racitcly 
commit a I'rcſpaſls on the Teſtators Wite ®, which 1s no lefs 
true in the Theory as to matter of Law, then common in the 
Practice as to matter of Fat. Likewiſe it the Tetiator bec- 
queath ro his Wite, and the play the Whore, the fortcits her 
Legacy ©. | | 

23. By the way obſerve, That an Executor 15 not deprived of 
his Executorthip by intervening Enmicy between him and his 
Teliator, as the Legatary is of his Legacy 3 for albcit whatever 
invalidates an Exccutorſhip, is equally fatal to a Legacy; yet 
this will not hold vice verſa : For put the Caſe, Thar the Telta- 
tor makes A.and B, his Exccutors, and bequeaths to A. 1097. 
After there ariſes very grievous Enmity betwixt the Teltator and 
A. the Co-cxecutor and Legatary alſo : For which reaſon the 
T<ſtator reſolves upon making another Will, and to take from 4, 
whatever he had given him. And having accordingly begun to 
wake ſuch fccond Will, dies before he could finith the ſame, or 
thcrein (ay any thing as to 4, Whereupon A. as one of the two 
Co cxecutors and Legataries, claims both a moity of the Teſta» 
tors Perſonal Eſtate, and the Legacy of 1001. allo. The Que 
fiion is, Whether he ſhall have both ? It is anſwered Nepatively, 
He ſhall have a moiety of che Pcrfonal Eſtate, but not the Lega- 
cy, becauſe a Legacy may be taken away by the bare and naked 
Will of the Teſtator, that is by his Will tacite, and without 
any folcemn Formalities: But the Exccutorſhip rot ſo 0. 

24+ Add to this, That 'in caſe the Legatary ſhall after the 
Teltators death, in his own name accuſe the Tcltament of Fa]- 
ſity, he lofeth his Legicy * Likewiſe if he ſhall Surreptiti- 
ouſly get into his cuſtody the Tcttament, and conceal the fame, 
he loſeth the Legacy therin bequeathed tohim fo Or it he can- 
cel the Teſtament, his Legacy is loſt 8. Or by his own autho- 
rity, without the Exccutors conſent or delivery, ſhall uſurp the 
poſſeſſion. of what is bequeathed him: In ſuch Caſe he for- 
feits his right thereunto ® 3 unleſs the Teftator himſelf licenſed 
him ſo to do i: Or that hchaditin his poſſeſſion at the time 
of the Teſtators death, there be Aﬀetrs ſuthcient to pay his 
Debts: In which Caſe, he may lawfully retain the thing be- 
queathed to him, without the Executors delivery thereof * ; Or 
when he 1s as well Execcurorx as Legary :! Or laſily, whcn the 
thing is bequeathed to Pious uſes ”, 

25- Again, unleſs the Legatary ſurvive the Teſtator, the Le- 
gacy Wl not bedue®. Otherwiſe, and if. it be not conditio- 
nal , nor made payable at a future time certain, it will be due im- 
mediatly. upon the Tcſiators death *®. Thercfore if the Lega- 
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tary dye before the Condition performed, or the day of paymenc 
be come, the Lepacy is loſt », if that time were hmited, not to 
a day certain but uncertain %, Otherwile, and the day be ctr- 
eain, though the Legatary dies betore it comes, the Legacy ſhall 
acciew to his Executors, for in that Cafe the Legacy was due at 
the Teliators death, though not payable till that day ccrtain be 
come *, But if the day or time be altogether uncertain ,. the 
Legacy is then aS if it were conditional ©; And the breach or non- 
accompliſhment of a Condition, in it {clf lawlul. and poſſible, 
doth either {uſpend or «cxtinguiſh the Legacy. As to that 
frequent Condition rclating to Marriage., ſo commonly annex- 
ed to the Execution of a Legacy, it is not impertinent here to 
inſert, That albcit a Condition abſolutely againti, Marriage, 1s 
unlawful; yet not ſo if it be only againſt Marriage with ſuch or 
ſach a perton, 'or with ſuch kind of perſons; and therefore the 
Condition is good, it the Tcltator gives his Daughter 200 l. un» 
der this Proviſo, That ſhe marry with a Merchant, or a Mer- 
chants Son, otherwiſe the Legacy to be void : In which Caſe, it 
ſhc marry firſt with a Merchant, and after his deceafe with anothex 
who is not a Merchant,nor a Merchants Son,ſhe ſhall loſe her Lega- 
CY 
26. Laſily, The Legacy is but equivalent to a Cypher by volun- 
tary waver and rctuſal of the Legatary,declaring, his diflent there- 
unto as alſo by the actual and total deſtruction of the thing 
it (elf bcqucathed 3 for it neither the Quantity nor the Qua- 
lity thereof can appear , the Legacy is void”. Hence it 1s, 
That the Bequeſt of a Debt is void, it payment thereof be made 
to the Tcator in his life-time 3 otherwiſe if after his death ic be 
paid by the procurement of his Exccutor ”. But it the Te- 
ftator himſclt doth cxa& the Debt, the Legacy thereof is cxtin- 
gujſh'd *, Otherwiſe, if paid to the Executor, by whoſe de- 
tault if any other thing bequeathed doth periſh , it. ſhall be no 
loſs to the Legatary ? 3 nor any lols to him, in caſe thesLega- 
cy be ſomething in general, as a Hoſe or an Ox, not ſaying 
which; or in cafe the Legacy conſiſt in Quantity, as ſo many 
Buſhels of Corn, not ſaying of what Grain, or in what 
Garner or Granary : In which, and other like ,Caſes, the 
Legacy is not void, albeit the thing ſo bequcathed thall utterly 

periſh *, | 
Upon Evidence in Treſpaſs, the Caſe was, &. made his Will 
in writing, and thereby deviſed his Lands to FE, H and her 
Heirsz and aft:rwaids lying ſick, becauſe the ſaid E. H. did not 
core to vilit him, he aſirmed, That E.;H. ſhould not have any 
part of his Lands ox Goods : It was the opinion of the Court, 
That. it was no Reyocation. of the Will , being but by way of 
| / Dilcourle, 
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Diſcourſe, and not mentioning his Will: But the Revocation 
onght to be by expreſs words, that he did Revoke his will, 
and that ſhe ſhould not have any of his Lands given her by his 
Will. : 

Lands Deviſed by Will to one, and after a Feoffment thereof 
made by the Deviſor to another 3 the ſaid Devilc is Revoked by ſuch 
ſubſequent Feoffment.As in the Lord Boxrchiers Gafe,touching his 
Will made 23 H.8. Yea though the Feoffment be not good by reaſon 
of ſome defe& in the Livery of Seifin or otherwile,ſo that notwith- 
ſtanding ſuch Feoftment the Feoffor dicth ſeiſed of the Land, yet 
hereby the Teſtament as to this Land is Revoked. To this purpoſe 
ſuppoſe A.feiſed of Land,Devilſeth it by Will to B.and after makes a 
Feeffment of this Land to C.and going to Seal it ſaith,JP7' not this 
burt my Will? whereto anſwer is made, No. Then ( faith the 
Deviſor ) I will Sal it, and fo did accordingly, alſo a Letter of 
Attorncy to make Livery, which was made only in part of the 
Land. And in this Caſe it was agrecd to be no Revocation 
of the Will for the reſidue of the Land wherein no Livcry was 
made (1 ). 

A Verbal Revocation is ſufhcient to Null a JWritten Will, and 
therefore if a Tcſtator doth but ſay (ſpeaking cum Animo non Te- 
ftindi quoad boc) of his Will that hchath made in Writing, That it 
ſhall nut be his Will, It is a Revocation thereof. But it the Que- 
ſtions be asked of one that hath made his Will, Whether he hath 
or will make his Will? Though the Teſtator ſhould anſwer in the 
Negative to both, yet this doth not amount to a!Revocation (2), 
And although a Verbal Revocation may Null a Written Will, that 
otherwile is good, yct a Verbal Aftirmation will not make good a 
Written Will that in it ſelf is void for neither a Verbal nor any 
othes Declaration by any Inſtrument in Writing whatever, can at- 
firm a Diſpoſition made contrary to the Rules of Law : And there- 
fore whcre a Deviſe of Land in Writing is made to A. B. and his 
H-irs, if the Devifor ſurviving 4.B. ſhall after the Deviſces death 
by word ſay, That notwithſtanding the death of 4. B, his Will is, 
That A.B. his Heirs ſhall have the Land as abſolutely as A. B. him- 
ſelf ſhould have had it it he had lived 3 this Dcclaration will not 
confirm the Deviſe. | 
; Note, By all the Juſtices,upon an Evidence to a Jury in an Fje- 
Tone Firme, That if a Man hath a Leaſc,and diſpoſcth of it by his 
Will,and afterwards {urrenders it up, and takes a mew Leaſe, and 
after dyeth; That the Deviſce ſhall not have this laſt Leaſe, becauſe 
this was a plain Countermand of his Will. 

A Feme Sole was Seized of Lands in Socage,and by her laſt Will 
Deviled ther to I.S. in Fee,and afterwards the took the Devilee to 
Husband,and during the Coverturc the Countermanded her Will, 

0 6 faying, 
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ſaying, That her Husband ſhould not have the Land, nor any other 
Advantage by her Will. It was Adjudged upon great deliberati- 
on that it was a Countermand of the Will,the words being fpoken 
aſter Marriage 3 for the making of a Will is but the Inception there- 
of, and takes not Effet till the Deviſors death. And indeed this 
very Intermarriage is a Nulling of the Deviſe, inaſmuch that the 
Heir of the Woman, and not her Husband, (hall have the Land ; 
for a Feme Coverc hath not any Will, it being ia the Judgment of 
Law ſubje& to the Husbands Will. 

One Deviſed Lands to his Siſter in Fee, and after made a Leaſe 
to hec for Six Years of the Lands to begin atter his Dececaſe, and 
dclivered it toa Stranger to the uſe of his Siſter ; which Stran- 
ger did not deliver it to her in the Tecttators life time, and ſhe 
Refuſed, and claimed the Inheritance. In this Caſe it was Re- 
{olved!, becaufe the Deviſe and the Leaſe made to one and the 
fame Perſon, beginning at the ſame time cannot ſiand together 
in one and the fame Perſon, That it was a Countermand of the 
Deviſe. But it was there Agreed by all the Juſtices, That if the 
Leaſc had been made to any other than the Deviſee, they might 
and together, and the Leafe ſhould not have been a Revocation 
of the Will as to the Inheritance, but only during the Term. The 
ſame Caſe is put in other words little different from the former, 
That where one Deviſed his Land unto F.S$. in Fee, and 12 
years after he made a Leaſe to the ſame F. S. for 60 years, to 
begin after his the Deviſors death, and delivered the Deed to a 
Stranger, who did not deliver it to F.$S. until after the death of 
the Deviſor, and: the Deviſee never agreed to the Leaſe, but after 
the Deviſors death chimed the Land by the Deviſe ; This was 
held to be a Conntermand of the Deviſe. But it was Agreed, That 
if ſuch a Leaſe had been made to a Stranger, it had been no- 
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C.3.Cook & Bule 
locks Caſe. Ad- 

J idged acc.Cro. 
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Revocation for the Term. And it was alſo-Agrced, That if the 


Leaſe had been made to F. S. to begin preſently, or afterwards. 
at any time in the Deviſor's life-time, that this had beenno Re- 
vocation 3 for then it might alſo have ended in his life-time,and ſo- 
might have well ftood and conliſted with his Will. And there- 
fore if a Deviſe be of a Mannor to- one, and after a Deviſe of a 
Leaſe thereof be by. the Deviſor nade to another , this is no 
Revocation for the Reſidue (1). By theſe Premiſes 1t is evident, 
That of Deviſes there may be Revocations by Law Implied, as 
well as by the Deviſor Expreſſed 3 grounded on this Rule in Law, 
That any A@: or Thing done, or words ſpoken by the Tejtator after the 
Teſtament made, that doth alter, and is inconfitent with all or part of 
by Teſtament before made, is a Revocation of it, or of that part thereof 
that is fo croſſed and altered (2.) 

In an EjeGion: Firme upon Eyidence to a Jury, It = = 

Ye 
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{olved by the whole Courc, That it one maketh this Will in Wri- 
ting. of Lands, and afterwards upon Communication faith , 
That he hath made his Will, bit that ſhall not. land. Orl 
will Alter my Will, exc. That theſe words are cot any Revo- 
cation of the Will, for thcy are words but 7 future. But if 
he faith, 1 do Revoke it, ;:and bear witneſs thereof, hereby .he 
abſojutely declares to Revoke it in,prefſenti 3 and it is: then a Re- 
vocation. And in this Calc it was agreed by the Juſtices, That as 
one ought to be of good and ſane Memorie at the diſfoling, (o 
he ought to be of as good and ſane Memorie at the Revoking of it. 
And as he ought to make a Will by his own directions, and not by. 


Queſtions :' So he 0.1ght to Revoke it of himliclf and not by 


Queſtions. _ 

It a Man Deviſe 22 /. to the Pooreft of his Kindred, it is void 
by Reaſon of the uncertainty whom the Court ſhall judge the 
Poorelt. | 

A Legacy. of 20 I. given by a Teſtator to his Daughter , to 
whom: his Executor gave Bond in 4041, for payment thereof ac- 
cording to the Will. ; The Daughter takcs Husband, who ſucd 
the Executor in the Ecclclialtical Court for the Legacy. The 
Executor pleaded payment according to the Bond 3 and becauſe 
the Eccleliaſtical Judge would not allow the Plea, the Exc- 
cutor brought a Prohibition, ſhewing by way of ſurmiſe the 
matter aforeſaid. .Tayfield Scrjcant moved tor. a Conſultati-: 
on , becauſe the Suit was for a Legacy , which is of Eccle- 
fiaſtical Cognizance; : And albeit the Exccutor pleaded Pay- 
ment ,: which is not there allowed, yet he ought not to have 
a Prohibition, becauſe Payment is a good Plca in that 
Court 3 and if. the Judge there will not allow it, the other 
may appeal to the Supertour. Judge 3 and-if this ſhould be fit- 
fered ,in the Caſe of a Legacy, then the Ecclcfhiafiical Court 
ſhould try nothing. But (according'to Gaudy , Fexner, and 
Telverton , Juſtices ) the Surmiſe is good > for the Executcr 
by entzing into Bond to the Daughter for Payment of the Lc- 
gacy , had Extinguiſh'd the Legacy , and had made the 20 }. 
Deviicd a Dcbt , (uable mecrly at the Common Law, and not 
therc. | | p,; 

A Stranger diſſciſcs the Deviſor ; it he dic before Re-cntry,the. 
Devilc is void. 

If there be divers Deviſes of one thing in the ſame Will, the lafi 
Devile ſhall cake cffe. Co.Lit.! 12-b. 
; If a Man Sciſcd in Fee Devile the ſame to F.S. in Fee, and 
aftexwards makes a Leaſe thercof te F.D. for Years; this 1s no 
Revocation of the Fee , but only during the Ycars. Alſo it at- 
terwards he deviſe that Leaic to. another for Lite, yct that 

15 
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is not any Revocation of the Fee, but only during the Efiate 
for Life, 2 OLp 
If a Man poſſeſſed of a Term for 40 Years, Deviſe the ſame 
to his Wife,and after Leafe the Land to another for 20 Years, and 
dye; that Leaſe is not a Revocation of the whole Eſtate, but only 
during the 20 Years, and the Wife ſhall have the Relidue by the 
Devile. 
It appears thercfore,that a Legacy may indirectly, and by Impli- 
cation be Revoked,as well as direFly and expreſly ; alſo in part as 
well asin whole; and the Will may ſtand where Legacies in that 
Will do not. 
But here Note, That Revocations in general are not favoured 
in Law 3 for which Reaſon he that will Null or avoid a for- (*) Titt-Broo- 
mer Will by Revocation , ought to be furniſhed with very good E137.B-R. Bunors 
and ſufficient proof for that purpoſe (1). — 
A Deviſe of Lands is made to a Wife in Recompence of 
her Dower, and after ſhe brings a Writ of Dower, and recovers 
her Dower by this the Deviſe aforeſaid becomes void ( 2). (z)Lean.r.13 9. 
Likewiſe the Deviſe of a Rent to the Wife in recompence of 
her Dower , is good : But it ſhe bring Dower and recover 
the Rent, it ſeems the Deviſe is void. Her acceptance of the one (NN Oongrcl 
15a waiver of the other (3.) | "nog 
In a Replevin upon Evidence given, the Caſe was this, LF, 
was Seiſed of the Lands in Queſtion, and of divers other Lands; 
and by his laſt Will Deviſcd all his Lands and Tenements to 4. 
I. of London in Fee. After which he made a Feoffment in Fee 
of the ſame Lands which he had Deviſed to the ſaid A. and when 
he Sealed the Feoffment, he demanded and faid , will not this 
hurt my Will? To which it was Anſwered, That it would not; 
And he ſaid, if this will not hurt my Will, I will Seal it, and 
then he Scaled it, and a Letter of Atturney te make Livery ; 
The Atturney made Livery in ſome of the Lands, but not in the 
Lands in Queſtion 3 afterwards the Teſtator dyed. It was ſaid, 
That the Feoffment was a Revocation 3 for if. the Teſtator had 
ſaid, That this ſhall not be his Will, then it had been 2 plain 
Revocation-, - and then the making of the Feoffment is as much 
as to ſay, That the Will ſhall not iiand. Bur it was Anſwered, 
and Rcſolved by the whole Court, That it Appeared, That the ... ht 
mind of the Tecftator was , That his Will ſhould ſfiand,, and RHO &e Flats 
when he made the Feoffment, this was a Revocation in Law ; «x hwagaggr 
and here is no Revocation in Deed 3 For he ſaid, If this will oe: 76. the ſame 
not hurt my Will, I will Scal it : And although that the Artur- 4 COLI 
ney made Livery in part, fo as the Feoffment was pcrfe& in Tefmens. _ 
part 3 yet for the Lands in Queſtion, whereof no Livery was | 
made, the Will thall Gand; tor a Will may be effectual for 
; Nnn part, 
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paxt, and tor part it may be Revoked3 and the Court told the 
Jury, That this was their Opinion, and the Jury found accord-- 
ingly. | 

The Caſe in Chancery was this , C. E. the Teſtator, 15 Face. | 
made his Will in Writing , and thereby Deviſed Legacies to. 
Charitable Uſes, and to R. and Jhis Brothers, viz. to one 100}. 
and to the other 10001. and other Legacies to his Kindred 3 and 
made his Wife his Executrix, and appointed his two Brothers 
to be joyned with her as Executors in Truſt for his Wife; after= 
wards 22 Fac. he ſent for (ſeveral Perfons to come to him 3 when 
they came, they demandcd of him, What Friend he thought beſt 
to be his Exccutor, ard toiſee his WHI performed ? and whe. 
cher he Truſted any Peron more than his. Wite ? He Anſwered, 
That his Wife was the fitteſt Perſon, and therefore ſhould be his 
Sole Exccutrix. Being then moved to give other Legacies to his 
Father, Brethren, and Kindred He Anſwered, He would not 
leave them any thing, but bequeathed to Z.S. his God-ſon 3o x. 
And bcing Requeſted by his Wite to give him a greater Logacy ;. 
He Anſwered, Thou knowelt not what thou doeſt-; ;do not 
wrong thy ſ{clf, 30s, is Mony ina Poor Bodies Purſe : And the 
Tcfiator fpake theſe words, Anime Teftandi, & ultimam volunta- 
tem declarzadi, And all this was (et down in a Codicil; And 
the firſt Will and the Codicil was proved i# Communi form 1. 
Whcther this Codicil was a Revocation of the Legacy given to 
the Two Brothers, was the: Queſtion, It was yeſolved both» by 
the Civilians, and-by the Judges of the Common Law, That it 
was not a Revocation of the Legacics, Their Reaſons were, 
Becauſe there was an Abſolute Formal Will made in his Health, 
and there being, nb Speech made by him of his Formal-Will, nor 
of the - Legacies thereby Deviſed, The Anſwer to a Doubtful 
Queſtion thallnot take the Legacies away before Deviled :. And his 
Anſwering, I will not give them any thing: Upon ſuch -Doubt- 
ful Speeches to Nullitie a Will adviſedly made ſhall. not be per- 
mitted, without clear and per{picuous Revocation, or words that 
do amount to. ſo much : And-thereupon upon; this Opinion . of 
the. Civilians and Judges, the Lord Keeper tDecreed -the Le- 
gacies to the Brothers, the Codicil'having: made -no [Revocation 
of them.. | 1 

One that hid a Term of years in Land, Deviſed that A. his 
Son ſhould have the uſe and protit of it during his life , and 
after that. it ſhould go to his Eldeft Son, and after co any Heir 
Male of 'his Body, and fo unto divers others to keep. it in his 
Name ts make 8. Perpetuuty. > It ſcems- to -be a wvaid De- 
vile (Þ). 

Devilcs to Superſiitious Ules are void (2), _ 

16 
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The Deviſe of a Remainder to a Pcrſon or Corporation not 
34 effe at the time of the Deviſe, is voia, though afterwards - 
they come i4 eſſe : otherwiſe it is of a Remainder Deviſed to a 
Corporation begun before the Head thereof be choſen (1). 

It one Deviſe his Land to his Wife for her life, and after to 
the uſe Reforum beredum ſecundum evidentiam , without more 
words; this (as to the Remainder ) is a vaid Deviſe for uucer- 
tainty.and no Avexment cay make it good (2). 

One that had a Dazghter and a Brother, Devifed his Land in 
this manner, viz. I Deviſe my Land ts my Right Fleirs of my 
Name aud Poſterity. It was held, That neither the Daughter nor 
the Brother ſhould take by this Deviſe, but that the ſame was ies ad 
w9ld (3) £%s Ve, cale 

A Dcviſe of Goods to an Executor is yoid, and he ſhall have 
the Goods as Executor,not ag Devilee (4 ). | 

Regularly as a former Will is in Conltrucion of Law Revoked 
by making a latter Will: ſo alſo may a former Deviſe be 
overthrown by making a ſubſequent Devile either in the ſame 

'or a latter Will, if they are ſo repugnant to each other , that 
both cannot conſiſt together 3 and therefore it a man Deviſe Loyg 
Acre in Fee, or his J/bite Horſe ( having but one of cach) © 
A. B. And after by the ſame or anothcr Will doth Deviſe the 
ſame to C.D. This latter Devile will overthrow the former (5), (5) Co: on Lit, _ 
Otherwiſe, where there is a poſſibility of Conſiſtency and not pany orig 
any dire& repugnancy 3 and therefore a man may Devilſe his Fo 
Lands to one and his Hcirs, and after by the ſame Will Deviſe 

a Rent out of the ſame to another and his Heirs; or may 

Dcviſe ſeveral Eſtates of the ſame Land, as to one for life, to (6) Cre.r.r6, r7, 
another the (ame in Fee after that life (6). "gs 

Ifa man Deviſe his Land to his Son and Heir in Fee-fimple, 
or to a Stranger for years, the Remainder to his Son and Heir 

" in Fee-fimple, and after the Deviſors death the Heir refuſe the 
Eſtate Deviſed him by Will, and claim the Land by deſcent ; 
by ſuch Refuſal by the Heir the Deviſe to him is made void. 
But if the Dceviſe were to the Son and Heir in Tail, the Re- 
mainder to a Stranger in Fee, in that cale the H-ir waving the 
Deviſe, cannot claim it otherwiſe then as the Devife, which he | Agokbines 
way*d, preſcribes and appoints it (7 ). 317-315- 

If a Teftator doth receive or relcalc that Debt which was 
owing to him , and which he had Bequeathed to another by his 
Will, ſuch Receipt or Releaſe is a Countermand and Revocation 
of that Legacy, whereby it becomes void. 

Where a Feme Sole deviſcd Land to a man, whom ſhe af- 
ter Married, and died, it was held, That her Marriage with ,, . . 


the Deviſce was a Revocation of her Will 3). Notwith- 6.14.5 107. 
Nnn 2 tianding 
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ſtanding if ſhe ſurvives hex Husband , and dies unmarri- 
ed, the Deviſe which by her Will ſhe had made to any 
other then to her *Husband , will become good a- 
gain ( 1). 

One to whom a Pack of Wool is Bequeathed, which the 
Teſtator aftex converted into Cloth , whereof he died poſſeſ, 
ſhall not have the Cloth (2). 

Although where a Legatary dies before the Teſtator , a Be- 
queſt of Goods or Chattels to ſuch Legatee becomes ſo void 
that his Executors can have no pretence to them, yet if 
there be a Deviſe of Land ro one for Life , the Remainder 
to another in Tail , and the Deviſce for lif: dye before 
the Tefiator , the Deviſe of the Remainder continues 
good (3). : 

If a Dcviſe of Lands or Goods be made to the Wife of 
ſuch a perſon by Name, as 4. B. who after dyes, and ſhe mar- 
Tics with another man, and in the life-time of the Deviſor 
becomes the Wife of C. D. and after the Deviſor dyes withour 
any alteration or reaffirmance of his Will, Ia this caſe 
and notwithſtanding theſe Accidents this Deviſe holds 
good (4). | 
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CH 4 v. XXVb 
Certain Poſitions or Aſſertions of Law for the better nn- 
derſtanding of this Subje@ of Legacies and Deviſes, with 


certain mixt Caſes touching the ſame. 


I. Tf thi words of the Legacy be doubtful or ambiguous, the 


motive inducing the Teltator, or the cauſe of the Legacy is (a; Rub. in f. 


| ſpecially to be inſpected *. 
' 2+ In Caſes doubtful, whether the Legacy be givenabſolutely 
or conditionally,it ſhallbe preſumed as Pure,Simple and Abſoluce, 
rather than Conditional *, | 

3- In a. Legacy doubtful as to its value, for want of ſome di(- 
criminating deſcription thereot by the Teſtator, chat which is of 
the leaſt valuc, belongs to the Legatary ©. 

4. Likewiſe inall dubious Legacies, as to the Quantity there- 
of, the lealt is generally to be underftood: 9, | 

5. A doubtful Legacy rclating to: Goods, ſhall be underſtood 
of ſuch only as the Teſtator had at the making of the Tcſtament, 
for the clearing whereof, the Law caſts the ous probandi on the 
Legatary *. | | C3 a4) 4 

6. Where the doubt ariſes fromi:the Teſtators words, the 
ambiguity- ſhall be. interpreted tin favour . of: the . Legata- 
ry f, | 
S In the Interpretation of Legacies the common uſage of 
Specch -is more to be confidercd., than the.exact propriety of 


the words ©. - 
8.: Alſo the Teſtators ſenſe and meaning is more to be conſt 


dered than his words. *. ER, | 

9. The Teſtators words are to be undeaſiood rather as he 
thought, than as he ſpake or writ, that is, the effect of the Te- 
{tament is guided, governcd and. over-ruled mere by the Telta» 
tors opinion, . than as things are mthemiſe]ves *. - 41s 

10. When the Teſtators words 'of bcqueathing ſeem to intors 
tere one with another, the latter.words ſhall for. che moſt pare 
prevail *, Yct not always ſoz therc are ſome Caſes, whexein 
Centrarium Terum eft |, 

11. Whcn the Teſtators mind and meaning isnot as intelligi- 
ble as it ſhould be, hold his words bcfore the Glaſs of the Lav 
!0 makC it is as viſible as it may bz; the Law is thebeſt,and indeed 
the only Interpreter in-all.fuch Caf.s.. - | 
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(m) Lf in Teft. 
ﬀ, de Legat- 4» 


(n) L.uxorem. $. 
* Teſt. de L: 843. 


(0) Rub. in !.p:- 
ter fHlium-t. de 
Legat- 3. 


(p) L. ib'd.$.vi- 
op 33. f. dc 


Þegat. 2» 


(q) DiQt.l. cum 
pater. $. 24. i. 
.de Legat+ 2» 


12. An imperfe& Specch in bequeathing a Legacy may be re- 
duced to ſuch as is equivalent to that, which is perfect, if the Te- 
Rators mind and meaning may rationally be preſumed ®, For 
inſtance, The T<ſtator (ith, | Let 101. to A. B.] without the 
words | Be given | | 

13. Words af the Prcſent Tenſe ufed in the form of a De- 
viſe, are cver to be limited to the time of making the Tcſta- 
ment ®. ; 

14. A Legacy may paſs by Implication, as well as by expreſſi- 
on-3 and a Deviſe may beas well inferi'd from the Teltators in- 
ecntton, as from his verbal Diſpoktion *. | 

15- A Bcqucſi is good, albcit the Quality or Deſcription. of 
the thing . bequearhed (which the Teltator had ſaid in his Will he 
would there inſert) -be omitted, provided the thing bequeathed 
be not left at uncertainties ?, | | c 

16. Words ſpoken by a Teſiator by way of Counſel, annexed 
unto , or interwoven with words bequeathing a Legacy , do 
not — any Condition as thence charging the Legatary there- 
with C3516 43> 1; [e- 2Þþ 

17. A Condition.of Non-alienation annexed to a Devile, is 
not to be extcnded to fuch an Alienation, as is abſolutely 
neceſſary and-unavoidable, but only to ſuch as is meerly volun« 


fr Bart, india. «tary *. 


1. . de Leg. 3+ 


(1) L. bec verba. 
& ploſl. ibid. ft, 
de Lepat. I. 


(r) L.$tichum-M, 
de Lepat. x. 

(u L. cum pecu- 
nia $. quod ire. 
& gioff. min. & 
Barr. ibid. f. de 
Leyat, 2, 

(w) Inft. de he- 
red. juſt. $. im- 
polibilis. & glufl; 
i2 $.in Teſtam.1, 
ab emnib. f. de 
L'g-r. 

(x) C. de cad.tol- 
tend. $. fin au- 
tem. & glofſ.min. 
1. miles. f, de 
Legat. 2. 

{y) L. ft quis itz. 
ft. de hered. inſt. 
(z )L.fi | gatum 
pure. & |. lega- 
ta inutiliter. ff. 
fe adim, Loy. 


12, A neceſſary Condition annexed to a Legacy , doth not 
make it conditional; as .if the Teliator having appointed A. B. 
his Executor, ſball after fay, I give F- G. 100 /. if A. B. be my 
Exccutor f. | 

19. Pronouns Relative (as Who, Which, or the like) joyned 
with a word of the Future Tenſe in a Bequeſt, do 'imply a 


Condition; as thus, The Teftator faith, [ That A. B. who 


(hall be my Exccutor when 1 die, ſhall give C. D. 1001; ] which 
is, as if he had ſaid, | If 4.B. be my Exccutor, heſhall give C.D, 
100d. | *. | : 

Reis a day uncertain ſct for the payment of a Lega- 

cy, makes it a conditional Legacy *, 

2t. An impoſlible 'Condition impoſed upon a Legatary,. ſhall 

not hurt him in his Legacy ” -3 albeit the Tettator thought it 
poſlible, :L. ſervo f. Cond. Ind. 

22. A Legatary cannot transfer his Legacy, if he die depend- 

ing the Condition *. | 

23+ That Condition needs no ExpeRation, whoſe event hath 

no operation 7, : 

24. A Legacy taken away under a Condition is underſtood as 
iven under the contrary condition *. As if the Teſtator faith, 
A. B. ſhalk not have 1024. if my ſhip which I expe ry 

ou 
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ſhould chance to perifh in the Sea] In this Caſe A. B. ſhall have 
100 ]. if that Ship ſhall ſafe arriye. 

25+. The Legatarics Legacy..is not tranſmiſſable to his Execu- 
tors, if he die bcfore the accompliſhment of the Condition there- 
unto annexed *. 

26, Every Condition. relating to ,a Legacy ought to be under- 
ſtood ſo, as may admit a polibility of both Exilience and Non- 
exiſtence *. 

27. To find out the mind of the Teſtator, and to reach at 
the very truth of the meaning,, reſpect mull be had rather to 
the time of his making che Toltament, chan to the time of his 
death *<. 

28-. The Teliators\meanivg i ig all ; edition is beſt Interpre» 
table by reflecting on his ,ufual.mode., and common cuſtom of 
peaki 

2 — Diſpolitions made by a Teſiator, rmalt-be underfiood 
under the Qualification of Rebus fic ſtamtibuy *. 

36. The 'Tcliators' Will, ought,to have ſuch dge. ConſtruRon, 
as may cnuxe rather to the validity: than.nwlity of the Diſpoliti- 
ons therein made by him *, 

31-. To prevent the inutility of ſuch Diſpalitions made 
by the Tcltator, he fhall be preſum'd (if polkibly the - Caſe will 


bear ic) to have in his thoughts what 1s nat contained-1 in his. 


words 5, 

32+. Legacy of Releaſe or Diſcharge to Debtors. is 3 not CN 
tenſfive to other than were Debtors at that time when the Telig- 
ment was made 3 unleſs. the Tcliator exprefly bequeath it other- 
wile ®, 

33+ To the payment of an Annuitybequeathed ina Will, it 
is luthcient if the laſt year were but my begun when the |Le&- 
ou oe bo 
In Legacies of a PEFLYTY 6 nature or quality, po intes- 
LESS owe to be made, which may bel prevent thedaſtru- 
&ion or pejoration of the thing bequeathed ", 


35: Impoſfibility deſtroys a Legacy. underſtand it of, ſuch. 
a Moral .Impollibility as was fich ab initio,: and not. of ;ſpch as- 


CE 


(4) L. intercidit 
ﬀ. de con. & de- 
mon. 


(b\L.ex fad» $6. 
ulc. ﬀ. a Trcb. 


(c) Roman. in 

Auchen. (t1ilitcr. 
nu. 93+in tin. a4 
I. Faicid. 


(6) L. 6 fervus 
plurium. $. u't. 
& delegar. i 

ce) Bart. in i. 
quoties. $, fi4uo. 
$5, nv.ff. de hzred- 
Inſtit. 


(f) L. quatics $ 
l, uticft &. de 
rcb. dub. 


(s) Bart. inl. 
"29mm P 1.1.2. 


de aur, & arg. 
leg. 


(Hh) L. Aurelius. 
$.1 | de lib. 
iegat, & Fulg. 
Conf. 37. 


(i) L. a vobis, 


* Rub. M. de An-- 


nuis legatis- 


(k) Gloſſ.min. 
lir. e. 1.f1 ita __ 
fi. S legat. 8 


arc fo by ſome Pelt-fat of the Exccutor that apld pay the: 


laine.. 

36. The Bcqucſt of a. Debt tobe due at aduy yet to RAR is 
good to the Legatary, though the day. of paytment comgs befare 
the day of, the. Teſtators death !. 

37. The o##s probandi doth not lie upon him, who hath the 
Prelumption-of his fide ,, and? fuch Prefumption'jas is; noe .dif- 
proved, or whole. contrary \i34 not proved and; therefore if the 
Ecſiatox. bcqucath the.ſame fun of money maxe-than ance; iP; the 

mg 


a 


(I' Gloff. min. 
lit. f. in 1. (1 Cre 
ditori. ff, de te- 
fats I. 
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On) L. plane ſame perſon, the Legatary, if he would have it twice, muſtprove 

verbs DivusP'us It Was the Teſtators meaning to have it fo ®. 

mod. ep 1k 38. Things not Merchandable are not deviſeable : Under- 

Lit Ede Legatz. ſtand it ſpecially of things SacreU* or Conſecrated *. Nor things 

(n" L.cum ſervus zoyned to an Editice, otherwiſe than, as the Edifice it (elf *. In 

6. (1 vero. & Hap f h . 

gloil. map. reſemblance to what we hold for Law when we fay , That 
in. ibid. &.0c . A BT Tt; 

rin. ii things fixed to the: Freehold go not:ito the Executor, but to the 

(0) L. cztera ff. Heir. Wes” : 

eod. Je pien. 1. 39+ The Teltator:may 1mpower the Legatary to aſſume his 


Creditores. & Legacy of his own Authority ? 3 -otherwiſe he may not ſo.do, but 
Ro ever. Mult have, it by the-Exccutors delivery. 

: 40. :If a Bond or Obligation of a Debt be bequeathed, the 

Executor is diſcharged by delivery of the ſame to the Legatary, 

and by yielding his name and 'authority for the putting of the 

(@) Birt.in Rub. fame in Suit in order to a recovery thereof for the Legataries uſe 3 

& gloſl,min in $. but js not' obliged to make the Debt good to him, in caſe the 


ivibus. }.Lucius. . 
.®. de legatn» Debtor prove inſolvant 4. 


41. In the Bequeſt of a Bond or Obligation, is comprized 
(r) Rub. int, borhrthe principal Debt, and ſuch intereſt 'alſo as is due on the 
Nomen. f. de ſame". | 


_ ol 42. Where there is a limited Executor, and another with him 
(O Gloff. min.” 


CG) Glenn as univerſal Co-execcutor, that other in Conſtruction of Law is 

£.Qo. ff. de hz- Lcgatary as well as Exccutor *. 

_ 43+ A Legacy once cxtin& by the Tefiators own Alienati- 
on thereof, though after ye-purchaſed by the Teſtator , is 
never recoverable by the” Legatary without due proof of a De- 

(t\ Rub. in 1.cuw Cclaration - de '20vo of the Tefiators intention to the ſame ef- 

fk ib. fe *. | 

4 lad 04+ The Tcfiators Will depending on another mans, is no 

(97:41 iſs, 1207 208 ; 

45- The reaſon of the Law, That Prius ſolvi debet- &s aliennm 

(w)DiQ. cloff. quam Legats ". That Debts muſt be paid before Legacies , 

in. ex aQ% 5c ' becauſc' the one is a neceflary duty , the other a voluntary 
bounty. 

46. If a certain Quamity be twice - bequeathed, it is twice 
dae, unlefs- the Laft-Will of the Teftator were-expreſſed with an 

ix) =-#5"1 4 intent of Ademption of the firſt *, ' Underftand this, when it 

Sims gat. IS in two diſtin Writings, as in a Teſtament and a Codi- 

; cil: For the twice bequeathing to the (ame perſon , the ſame 

= in the ſame Writing doth not duplicate the Legacy 3 

: . otherwiſe if it be in ewo ſuch diftin&t Writings as atorc- 
Of] fad": hh | 

47- The Teſtators erroneous Demonſtration or Deſcription of 

(7) L. patronus. the Bounds, Limits or Situation of Lands deviſed by him, doth 

$- Sempronius- get prejudice the Deviſe, provided hc benot miftaken in the Land 

gioff. minellt. b. 
it felt *. | 4s. The 


r 
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48. The Tettators falſe Demonliiration ot the thing bequea- 


thed , doth not hurt the Legacy , ſo as his intention be evi- 

dent *, | 

49. If a Teſtator bequeath part of his Goods to A. and 

faith not what part, the Legatary ſhall have a moity of che 

whole *. 
50. If the Teſtator faith, IT give thee a part of my Houſe , 

or the like, it is asf he had (aid, I give thee one half of my 


Houle ©. | 
51. There falls no more under the notion of Goods, than 


what the T -ſtator hath clear of his debts 9. 
'52+ I give 19/7. to A. and P. they ſhall have 10 L. between 
them, noc 100, each ©. 
53. If a man bcqueath all his Horſes, his Mares are comprized 
F 


therein f. 
54- By a Bequeſt of Lambs are underſtood ſuch as are under a 


ycar old 8. 

55- By a Bequeſt of Cattcl do paſs all four footed tame Beaſts, 
that feed in Hecrds, Droves or Flocks, or otherwiſe *, | 

56. Although Mares paſs (as aforeſaid by a Bequeſt of Horſes +) 
yet not e contra, nor by a Bequclſt of Geldings. | 
| $7. Nor by a Bequcelt of Shcep do Rams or Lambs paſs; yet 
in that Cale, the Cuſtom of the place is to be obſerved; for in 
{ome places they are reckoned as Sheep as ſoon as they are ſhorn 
notwithſtanding both Rams and Lambs (hall paſs by a Bequck of 
a Flock of Sheep *. | 

53. By a Bcqueſt of Wool is underſtood not only that which is 
ſcparate from the skin, but alfo ſuch as is yet on the skins of 
dead Sheep, waſh'd or-not wallrd, (oas it bc not yet died, nor 


dcligned tor ſome (pccia] or particular uſe '. 
59. By a Bequeſt only of Wool do paſs the skins alſo of dead 


Sheep whereon the Wool is ”. 

60, By a Bequeſt of Birds do paſs all Poultry, Geeſe, Phea- 
ſants, and all tame or tamed Fowl », 

6'. By a Bequeſt of Wood or Lignum is only underſtood 
Fuel fit tor the Fire, not Silva, or Trees ſtanding or cut, 
nor Timber tit for Building, which paſs by the word | Mate-. 
reals.|' *% | 

"x, By a Bequiſi of Books are only underſiood printed Vo- 
lames. not clean Paper: Books P. 

63. By a Bequeſt of Stlver will paſs Moncy and Plate, but not 
the Chett wherein the Silver 155. 

64. By a Bequcitof a Bond, Obligation or Specialty doth paſs 


the Debt therein contained, & vice verſa ", 


O00 65, Whcn 
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(a) Inſt. de leg. 
$. huic & glofl. 
in $. quo] ti. ], 
fi (ic legat. . de 
levat. I. 

(Þ) Gall. in l. 6 
titivs tt. d- le- 


gal. 3. 

(c)G'l..le verb, 
f1-n. 1. nomen. $. 
Portioun's.% glotl, 


mag. min. in 1, 
Te us. & 4c le- 
Zir.T. 


(9, G'olſl. in A 
cum autem |, 
de Lepate i. 


(e; L. fi quis tet, 
& pl. 1}. Hue &. 
de Le-at. x. 

Cf L-Murtianus, 
tt. de levat.3. & 
Cik i cx. verb. 
lepit, 

(g)L-cum quere- 
retur. 4c lep. >; 
(h) L.Icgatis s. 
P-coribus. |. de 
Leg. 3, 

(1) Dit. l. $.-- 
©quise 


CJ L.. fervis. 6., 
Ovium. Mt. de 
ley. 3. 


(1) Rvb.& 1. cn 
] 'f1, e le . 3» 
& pl-Al. ibiJ. 


(7) Di... fed 


a prelles, 


Cn) Rub.ij1 digs 
L. ti cui lang. 


(1L.1'o2i.%plo. 
ib ﬀ. de leg. 3. 
(p) Lo librorym., 
& gloibid: }. Ce 
lep.3. 

(q)L. arpento. 
. GE legar %s.” 
(Tr) L: Gui chi:o» 
grup.vm & de 

Ii gat. 3» 
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CC) Lfi quis a fie 
lio. $. f1Guis 
plures. & gloil. 
tbid. lir. a- verb. 
Elegerir.. de 
legat. 1, 


(1) L. legato. & 
glull. ibid. ﬀ. 
oe Icgat- 1. 


()DiR.1.legato. 


() Gleff. mar. 
& min. in YH. (1 
quis plures- |. fi 
Guis a fi:io. ft. de 
leg.t. 


(5) Gloſl. min. 
duos. ff. de leg. x. 


£() Roman. in 
Auth. f1milir. 
nu. 93. C. adl. 
Falci4. per |. (1 
cognatis. ff. de 
rcÞ. dubiis. & |. 
peto. $. tratrc. 
de leg. CL 


(7) Auth: cui re- 
Tictum- de ind. 
vidui. rojtend « 


(4) L. Filtz. F. 
de angnuis leg. 


63. When a Teſiator bequeaths a thing in certain; but having 
more of the {ame kinds which he meant is uncertain :; In ſuch 
Caſe the Exccutor, and not the Legatary hath the Eleion 
as, when the Tcftator having but two Horſes in all, gives one of 
them (not ſaying which) to A. B, the Executor, and not he ſhall 
have the choice *f. 

65. Likewiſe when the Teſtator bequeaths any thing real and 
immovcable in certain, as his Ficld called Blackdows, when he 
hath two Fields of that name: In this Caſe allo the EleRiow be- 
longs to the Executor, to give unto the Deviſee which of them 
he pleaſe *. 

67. But when the Legacy is of generals, or bequeathed in 
general, asa Horſe, an Ox, or the like ; In fuch Caſe the Ele- 
Gion is the Legatarics, to chuſe only in a way of Mediocrity *. 
For, 

68. When even by the Teſtators own words the Law gives 
the EleQion of the thing bequeathed to the Legatary, it is not 


: intended that he ſhall chuſe that which is the very beſt for himſelf, 


and the very worſt for the Exccutor, but ſhall moderate and re- 
gulate his choice between them both *. | 

69, But when the EleRion is doubtful; as, Whether it doth 
belong tothe Legatary or to the Executor : In that Caſe the Law 
in fayour of Wills gives it to the Legatary *. i 

70. A Legacy (ft by a Teſtator to his Pariſh Church, who 
after the making of his Will doth change his Habitation, is due 
not to the Pariſh where he died, but where he lived when the 
Teſtament was made? 3 which yet is contradicted, as will ſpeedi- 
y appear. 


71, The words [' $3, Donec, Quamdin, ] and the like, uſed in 


| the Formof a Bequeſt, though they ſeem to be of no great dil- 


conſonancy in their import, yet do exceedingly alter the Caſe ac- 
cording to the diverſity of their genuine Acceptations 3 for a 
Teftators Reli& having a Legacy given her of Io. per annum, if 
(he (hall remain a Widow, is obliged to give Caution for re- 
payment (in cafe ſhe re-marry ) of what in the interim fhe 
ſhall receive by virtue of that Legacy *. Otherwiſe if the 
words were [Until ſhe ſhall be married, or fo long as ſhe ſhall 
remain unmarricd: ] In both which Caſes, ſhe ſhall only loſe it 
de fmuturo, but not be obliged to repay what ſhe received de prete- 
rito *. 

72. It is poſſible that a Legacy may be good, even where the 
Formof a Laſfi-Will or Teftament is not obſerved 3 for a Souldier 
being abroad in Military Service, wrote home to his Siſter, that 
he ſhould ſpeedily ſend her a Letter, which he defircd and char- 
ged her not eo open until he were dead. According]y ſoon = 

c 
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he fends her a Letter which ſhe preſerves without opening. The 
Souldier is flam in the Wars. 
in was found written to this efte&, That he would give her 
100 |. It is a good Legacy to the Silter. This alſo holds true in 
private perſons; nor is it material whether he be abſcnc or pre- 
{ent that thus writes, * provided & be anuimo Tefbandz, and with- 
out any. Revocation ſubſequent. 

43. There area few Cafes wherein a Legacy 1s not revocable ; 
Four eſpecially, x. When the Telitator (wears: never to re- 
voke it ©. 2. When ic tends to Reſtitution for Goods ill 
gotten, or wrongfully. taken and with-held.' 3. When the 
Teſtator gives it for the disburthening of his Conſcience 8. 
4- When the Teſtator- cont ſeth in the preſence of the Legatary 
accepting ie, that | e owes him the ſum. which he hath bequeath- 
cd him *. There are alſo that add a Fifth ; wz. When the 
Teſtator himſelf, in his life-time delivers the thing bequeathed 
to the Legatary f. But this the Law underitands more pro- 
perly as Donatio inter vives than Legatume; yet if tuch Legacy be 
mentioned in the Teſtament (as it mult be, it the Legatary hath 
it under that notion} and ſuch Tcfiament afterwards prove 


#ull, that Legacy will be (o alſo; The reaſon is, becauſe fuch B 


delivery. thereof: by the Teſiator alters not the natur: of a Lega- 


cy, and wil} be underſtood to be with an implicite Referendo to- 


the Teſtament it ſelfs. And whereas it is faid, That there are 
tour Caſes. eſpecially. wherein a Legacy is not revocable, under- 
ftand it chiefly according to the firict Letrer of the Civil and Ca» 
non Law, and not according to the practice in ſuch Caſes: For 


though a Teſtator having made a Teltament, ſhould afterwards: 
contirm it by an Oath; and {wear that he would never revoke it 3- 


yet if he after make a later Teliament, that will revoke it : For 
the Rules of Law are not to be infring'd by raſh:Oaths ; nor is it. 
any thing leſs than cqual and juſt, that the Law ſhould preſerve 
her powcr ot having her own Rules obſerved, when the Teltator: 
had it in his power to obſerve his own Oath. Likewiſe a Legacy 
by. way. of ReKiitution for Goods il! gotten, or wrongfully with- 
held, is for the reaſon aforclaid revocable ; as allo tor-that ſuch 


Reſtitution might more acceptably to God: and man be made in 


the Teſtators life-time; for having it then in his power, it ſhould 
alſo have been in his firft, rather than in his laſk Will. 
whereas it is ſaid; a Legacy bequeathed by.a TcRator for the dil- 
burdening of. his Conſcience, 1s irrevocable : The Law, for- the 
rcalons atoreſaid, ſcems tobe otherwile 3 for the Law in practice 
will not contradid-its own. Rules, to ſatistie any mans private 
Conſcience,efpecially when he had it in hisownpower to have ſatis- 
fied it himlelt according to-Law.. And lattly, whereas it was ſaid; 

That 


After ſhe opens the Letter, where- 


And: 


(L)L. n i!-s. & 
gluil. ibid. &: de 
legat. 2+. | 


C ) Maſchard. de 
2r ybat. concl. 
359+ Nu. 8. I 9» 
& 1. cum quis 

dc ccdens. $, Cg- 
d'cillis |, de 
icg2l Z. 

(4) L1iem. Conc. 
{iCt. nu. 21, 

( ) Alex. Conf. 

: © 3+ i0 fin. lib.2s 
Cont. & ibi Mo» 
ling. & Maſ- 
chard. ivids 

(i) Ayirun Cras 
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d: «gat. I» poſt. 
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() L.qui Rowe. 
4 - Augerius. ft. 
deverb. obl. & 
]. (1 cui. $. Flay. 
f. de ſo\wio- 
(i) Ibid. 

(6) L.&i ita lep. 


Q-4lli ( volct. ﬀf. 


ae Legat.l. & 
1.6 ita expreſ- 
ſum. f. de Cond. 
& Dem. 


(1 L.unica.$.{n. 


autem C.de cad. 
tollend. 

Cm) Car.Tap.in 
I.Benc ficium. ff. 
de conſt. Prin.au. 


13.& 1.ncc ſemc]. 


9.1. .quando 
dics Legar.ced. 
{ tt) Per:.B :\la- 
pert-in # { qui 
C4utto Judice 
cauſ.tac nun ob» 
teryp-l. (1quis 
poſt tres.nu. 24+ 


(ov) L cum ita 6. 
11 het comn {lv 


. ic L-£.2- & J-- 
Ant.Rubeusi $ 
guidam rect: !, 


Gallus Aquillias. 


f..ie Libcr. & 
pcfth. 


( ) Gl, .in I.Lu- 


civ Tito ff. de 
Leget.2.& ibi 


Burt. Aiber. Bald. 


Emola. Paul. Are 
get.falic. Jai. cum 
1211s abits. 


That the Tetiators Contclion in the Legataries Pretence accepting 
it, That he ows him the ſum Bequeathed him, rendcrs ſuch Lee 
gacy Irrevocablez it that were Law indeed, it would be in any 
Teliators power to evade Juſt Debts by a voluntary Confeſſion 
of Fained ones; But notwithſtanding ſuch Confcftion in the 
Teltator and Acceptance in the Legatary, the Tcltitors Will 15s 


.Ambulatory to the laſt, and he -may revoke it, and a Legacy 


cannot Legally be accepted as a Legacy, till ic be a Legacy and 
properly it cannot be called a Legacy till the Will be in torce by 
the Teſtators dcath; Nor is it then any fignihcant Legacy till 
the Teſtators Debts arc firſt ſatished 3 and theretore though it be 
legally bequeathed , it cannot be Legally accepted until it may 
be legally paid , for which reaſons tuch voluntary Confcſlion. 
by the Teltator in his life-time, joyncd with the Legataries pre- 
{ent and actual Acceptance fcems not to make ſuch Legacy Irre» 
vocable. 

74. If the Tcſtator in his Will doth appoint, That whatever 
he got by Extortion, or any unlawful ways, ſhall be reſtored, 
(without exprefling what, or to whom) it ſignifies nothing, by 
reaſon of uncertainty ®; and which indeed is more a Dcbt than 
a Legacy *. | 

75. A Legacy lcft to one if he will, the Teſtator in the Bcqueſt 
ſaying expretly, I give A. B. 1001. it he will accept of it: In 
ſuch Caſe the Legacy is lofi, it the Legatary knowing thereof, 
die bcfore he hath declared his Will or Acceptance *. - The 
reaſon is, becauſe the Legataries Will, and conſequently the 
power of accompliſhing the Condition is not transferrable to 
another. For, | 

76. The Legatary cannot tranſmit his Legacy to his Executor 
or any other betore the day of paymcnt thereot come '. 

77- An Annual Legacy,or a Legacy of an Annuity is payable at 
the beginning of every Year,unlefs the Teltator doth otherwite tix 
the times of payment ®. 

7 8. A Legacy left at a day uncertain when it will be, but certain 
that it will be, is not due unleſs the day happen in the Legatarics 
lite tirme ®. 

79. A Legacy given by the Teftator to his Kindred in general, 
is due to ſuch as were not of Kin to kim at the making of his Will, 
{o as they be of his Kin at his death *. | 

So. In an alternative Legacy, wherein the Exccutative words 
are directed neither to the Executor nor to the Legatary, as when 
the Teſtator ſaith, | 7 pive my Houſe or 100 |, to A.B. ] the Eletion 
belongs to the Legatary, not to the Executor?. The Reaſon is, 
becauſe the Law ſo favours Tecftaments,as that they ſhall be inter- 
preted with as extenſive a Latitude as poſllibly may conſiti with the 
Teftators mind and mcaning. 81. If 
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$1. If the Tcftator faith, I Bequesth or Commit my Eſtate as well 
as my Soul to God. ] Whoever hath his Soul, his Parith Church ſhall 
have his Eſtate *. 

$2. If the Teſtator 'in his laſt Will doth give 100. to the 
Church. (without other dcſcription thereof ) and had but one 
Pariſh Church , it ſhall be intended of that, it he dwelt in that 
Pariſh *, It he gave it to St. Stephens Church in luch a City, 
by Name, and none there found-ſo called, ic ſhall be due to the 
Cathedral f. If having two Parith Churches, ( one where he 

made his Will, the other where he died) ſhall ſay | T give 100 1. 
to my Pariſh Church| without other Diſtinction 3 it ſhall be due 
to the Pariſh Church where he died, if he died an Inhabitanc 
thereof, and would there be Buried *. Otherwiſe not, ſay 
ſome of the DD. but they are not clear in that Point *, Being 
alſo much divided in their opinion to which Church the Legacy 
is due, when the Tcftator having at the ſame time, (as well when 
the Teſtament was rade.as when he died) two Pariſh Churches, 
his Houſe and Habitation in cach, dwelling alike indifferently 
in cach, a reputed Pariſhioner to each, doth Bequeath the ſaid 
Sum of 1001. to his Pariſh Church. To tind out the Teſtators 
Intention in a Bequeſt fo Circumſtantiated, the DD. raiſe their 
Conjecures either from the confideration of the Teftators choice 
of the Place for his Enterment, as which of theſe two Pariſh 
Churches he defircd to be Buricd in 3 or from the conſideration 
of his moſt frequent converſe, as which of theſe two Pariſhes he 
was perſonally molt converſant inz or from the confideration 
of his Aﬀection to the one more than to the other; and Jay the 
grcateſt weight upon that where he dcfired to be Buried, as being 
a Signal of his Aﬀecion to that Pariſh Church more than the 
other, and accordingly give their determination herein. And 
in Caſe there be not ſufficient Evidence of his Aﬀec@ion more to 
the one than to the other, the Eaw preſumes the Legacy for that 
Pariſh Church which is the pooreſt of the two but if that nei- 
ther can ſufficiently appear, then and in ſuch Cafe the Biſhop of 
the Dioccls may gratifie which Pariſh he pleaſe, by Aﬀigning it 
the whole Legacy; or otherwiſe may divide it betwixt them both, 
as he ſhall think fit”, But if the Tcftetor! himfelt Nominates 
the Church, and ' there: be {ſeveral Churches of the. ſame Naine , 
and no (uthcient Evidence which he meant or intendcd ; in chat 
Caſe the Law preſumes he intended that Church which was the 
pooreſt of the-Name *. 

83. Whena Tcfiator gives a Legacy to a Man, willing him to 
live with his Children, the Legacy 1s extinguiſh'd upon his not 
living with thcm, .in Cale the Legacy were given him tor the 
Childrens ſake 7, Otherwiſe it it were given him tor his _ 

ake, 
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(z) Ira poſt gio- fake, and not for theirs (z). But it it were given him on both 


ReſpeRs, viz. For the love the Tefiator bore him, and that he 
might live with his Children in that Cate the Legacy ſhall be 
good to him.albeit he doth not live with them, becauſe chen the 
favour the Law allows the Legatary, and tor prevention of an Ex- 
tinguiſhment of the Legacy thall curn the Scale,cſpecially if the Te- 
{tator had; more than an ordinary Aﬀection for him *, 

84. If, the Teſtator faith, { I would not bave my Exccutor to 
binder A. B. ia bis Legacy, or in what I have Bequeathed t9 bim. | 
The Law doth inter, that 4,8, ſhall take the thing Bequeathed 
of his own proper Authority , without expeQing the delivery 
thereof. to hin by the Executor ; *. Which holds true, albeit the 
uſual words of Bequeathing are omitted. For, 

$5: In the conſiitution of a Legacy it is not neceſſary the Te- 
ſtator ſhould; ix termini ſay, [1 Give, Leave, Will, Deviſe, or 
Bequeathz it is (uſticicne if he ſaith, I would have 4.8. to 
have ſuch a, Thing, or let my Executor ſuffer. him to have it, 
or let him ſce that 4. B. have ſuch a Thing | or any other words 
of like import, *. 
| 86. He that hath the Letters of Adminiſtration cam Teſtamento 
aunexo, is as far forth obliged to pay the Legacies in ſuch Will con- 
tained, as if the Will it felt had been legally proved 4, 

87. It the Legatary. be a perſon capable of a Legacy.at the 
Time of the Teliators death, it is ſuthcient, albeit he were not 
{o at the time when the Teſtament was made *. 

$8, If a Tcſtator. Bequeath 100 Buſhels of Corn out of his 
Ground, there is ſucha tacite Condition in that. Legacy, that 
if the Ground: produce it not the tirlt Year, the Legatary may 
expect it the nexr, and ſoon ſuccefhvely till the Legacy. be com- 

leat.*. 

; 89. A Teftator faith, [I give. my. Phyfick Books to my Son 
if hereafter he ſhall ſtudy. Phyfick.; but if he make the Law his 
Profcſhon, then let him have my Law oy Atter the Son 
ftudics both Law. and Pnylick, tn that Caſe he ſhall have the 
FTelitators Books of both Proteflions 8, | 

90. A Legacy left by the Husband to the Wife fo long as ſhe 
ſhall abide and xemain. in his Houle, is underſtood as a. Legacy 
given her {o long as ſhe continues in her Widowed Conditi-. 
on *., | 
91. If the Husband gives a Legacy to his Wife in this manner, 
viz. Item, I Bequeath 1001, to my Wife fo long as ſhe remain 
im my Houfe, and with my. Goods for my Child till he come of 
Age 3 ſhe loſeth her Legacy if in the interim ſhe Marry again, 
and dwell ellewhere with.her ſecond Husband *. | 

92+ Legacics and Bequelts: of a Dubious.ſenfe, ought to _ 

| ch 
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ſuch Confiruction as may render them of uſe to the Legataries. 
k For which Reaſon, if a Teſtator Bcequeaths his Debts, he ſhall 
| be underſtood to have Bequeathed his Credits, * In like manner it 
he Deviſe his Wood, or | Sylva | it ſhall be a Devilc allo of the 
Fruit or Proceed thereof, That fo the Legatary may have 
power to cut it down, convert it into Ligna, and Sell the fame z 
for otherwiſe the Deviſe would be nothing worth to the De- 
viſee ®. 

93. When the Teftators ſenſc and meaning is: ſomewhat dark 
and cloudy, it may be requilite in ſome Caſes to have due Re- 
fle&ions on, or {as the Phrale now currant is) to take their Mea- 
fures by the Quality of the Legatary 3 as if the Tcſtator ſhould 
lay, [ I allow 4. B. the uſe of ſome of tay Horſes, until my Ex- 
ecutor ſhall have ſold them. ] In that Caſe, if 4. B, be a Far- 
mer, he ſhall not uſe his Hunting-Horſes nor his Coach-Horſes, 
but his Cart-Horles, and ſuch only as were impleyecd about his 
Husbandry Aﬀairs 3 otherwiſe & & contrait A. B., were of a more 
refined Quality *. — 

94. It the Teltator ſaith,. I Bequeath to F. B. whatever Debts 
are made, contraRed, and due to me that ſhall be found at my 
deceaſe 3 A.B. ſhall in that Caſe have only ſuch Debts as were 
contraQed at that Time when the Teſtament was made, not ſuch 
as were afterwards made or contracted : The Reaſon is, becauſe 
thoſe latter words, | wbicb ſhall be found at my deceaſe] are not 
Augmentative but Reſiriftive as relating to the words prece- 
dent, and therefore ought not to work an Extenſion of that Le- 
eacy, leſt a limiting and diminuting InduGion ſhould operate 
an Augmentation. * For if leſs Debts were found at the Te- 
ftators death than had been made to him at or before the makin 
of his Will, there could no more paſs by this Legacy than ſuch, 
much leſs others that were made and contracted afterwards. | 

95. Inlike manner, if the Teſtator Bequeath all his Books to 
A. B. after buys many other Books, after makes another Will, 
wherein he ratifies and confirms the firft as to the Legacies therein 
Bequeathed. Even -in this Caſe 4. B. ſhall not have the Books 
bought after the making of the firſt Teſtament. ? Becauſe this 
Confirmation in ſuch latter Will ratifies nothing to any Exten- 
fion beyond what is adequate to Legacy Bequeathed in the for- 
mer. 

96, But if the Teſtator ſhall ſay, {[ 1 give A.B. all Tcay, or 
whatever I can ont of the Goods and Chattels which I have. | In ſuch 
caſe, whatever ſhall be afterwards acquired of that kind by the 
Tcfiator, is contained in (uch Legacy, and ſhall enure to A. B. 
* Otherwiſe in caſe the Teſtator had limited the words of the 
ſaid Bequeſt to any certain place *. 
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97 It a Teliator ſaith | 1 Beqneath my things to A. B.| his 
Moncy doth paſs by that Bequeſt, becauſe of its Generalty ; 
f Otherwiſe if he ſaith, [ I Bequeath my Gold and Silver to A.B.] 
© Becauſe ſuch words arc not Generical enough to be Monies in- 
fallible continent, for a Man may have vcry current Money that 
1s neither Gold nor Silver, 

93, A Tcfiator gives 1009 l. to his Daughters, and dies. 
After his Relic is delivered of another Daughter, by that Husband 
Deceaſed. That Daughter (hal] (hare with the other in 100) /. 
v Othcrwile if the Tettator had limited the Legacy to any Num- 
ber of Leg3tces, and ſaid I give 10001. to my Three Daughters, 

c9., A Tcſtator faith, | I give a Portion of my Eſtate, or a 
Portion of my Goods to A. B. | without expreſſing ſpecially what 
proportion. In this Caſe he ſhall have the one halt or Moity thercof. 
* The ſame Law in Caſe the Teltator had ſaid, | I give A. B. part 
of my Eſtate, or I give him part of my Goods. | The Reaſon 
is, becauſe a Dimidiety is the moſt juſt and equalleſt part of the 
whole * And the Cale may ſo happen, as that Pars ſhall be taken 
Legally in one ſenſe, as well as Figaratively in another pro totoz 
as when a Teſtator Bequeaths to his Witc that part of his Houſe 
he molt frequented and. uſed to live in, ſhe ſhall have in that cafe 
not only this or that part of the Houſe, as his Bcd-chanuber or 
the like3 but the whole of his Habication that he made uſe of with 
and for his Fatnily 7. Ws 

100. If a Legacy be given between thee and a Child in the 
Womb, and thar Child after happen' to be dead born, or never 
born, thou ſhalt have the, whole to thy (ef, albeit the. Teliator 
Aſſigned each one his entire proportion thercof *. 

101. If a Hcrd of Cattle or,a Flock of Sheep be Bcqueathed, 
whereof all uf cach, ſave onc, do dic, the Legatary ſhall have 
that one *. > | | | 

102; By the Bequeſt of Bonds or Specialties, the Debts due 
or to be due'thercon; as alſo the right of Action for the fame 
are Bequeathed. Likewiſe by the Dceviſe of a !urchaſe-Deed, 
the thing Purchaſed, together ' with all the Teſtators Right, 
Title, and Intercfi to and in the ſame doth paſs to the De- 
vilee *. | | | 

103. A Bequeſt of Wines doth convey the Veſſels wherein 
they are to the Legatary, not as if a Man in his Liquor {ſhould 
think {for no Man elſe will) the Veſſels were part ot the Wines 
(as Medals of Gold or Silver are part of ſuch Metals) but be- 
cauſc the Teſtators intention in the Eye of the Law ſeems to Be- 
queath them as 'Accefſories to' the Principal z « excepting ſuch 
as by reaſon 'of the greatnefs-of their Bulk and wide Capacity, 
cannot without much dithculty *be' xemoved out of the Cellazs 

* ; 104.If 
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105. If a Legacy be given to the Biſhop of ſuch a Dioccle, 
without naming him, and he happen to die before the day for 
payment thereof come, his Succeiſors ſhall have it 3. becaule it is 
preſumed the Teſtator -intended it not to that perſon fo dig- 
nitied, but to the Dignity it ſelf. * and becauſe the Dignity 
is not. as the Perſon, Mortal, but Scmpervive by Succ.lhon. 
f For the ſame Reaſon, a Legacy given to a King (who dies 
before it becomes payable) accrews to the next Succcflor, becauſe 
the Regal Authority never dies. * Otherwiſe if the Legacy were 
given to A. B. (by name) Biſhop of D. becauſe then the perſon, 
not the Dignity, is the Legatary 3 the Dignity being mention'd 
only for diftincion. 

106. If a Legacy be given to the Child in the Womb, and the 
birth prove monſtrous, that is, very contrary to the common form 
and ſhape of Mankind, as with a Crows Beak inſtead of a Noie, or 
with the face of an Aſs inſtead of a better 3 inſuchan ill tavourcd 
Caſe the Legacy is void, * Otherwile if ic be born only with 
ſome of the leſs principal members imperfed& or ſupernumerary, 
as with half a Thumb, or two Thumbs, or ſix Fingers on a 
hand, or the like. * But if the Birth (not accidenta!ly3 be im- 
perfect as to its Integrals, or defeRive as 'to its more noble 
and more principal parts and members, as having but one eye, 
or but one hand, albcit the Crcature hath life, the Legacy hath 
none *, For although an Amplication of the natural Form in 
this Caſe doth no prejudice , yet a Mutation thereot will !, 
Underſtand not this, as if it did cxtend to Hermaphrodites: For 
if they be'not in a double capacity as to Legacies as well as other 
things, yet they are not excludcd a fingle capacity 3 but in that 
Caſe itis provided, That that Sex which molt prevails with them 
in nature, ſhall likewiſe prevail in Law , as to the Legacy be- 
queathed *, 

1C7. To conſider a written Tcſtament as compleat, you mult 
notion it under three conſiderations or degrees, the Iuchoation, Pro- 
greſſiza and Conſummation thereof. The Tnchoation Or Trneeption 15 the 
writing thcreot. The Progreſſion is the Publication thercot ®. And 
the the Teſtators death is the Conſummatiotton thereof, 

108. The (ame words that will convey Land by Deed, will 
{crve to convey Land by Will: But not & contra. 

1c9. The Dceviſors Heir may cnter and take the profits of Lands 
deviſcd, until the Devilee entcr, in calc he delays the Execution 
of the Deviſe ®. 

Iio. A Will ought to be ſo intcrpreted, as that no word 
{hall have any violence nor repugnancy P. 

111. Dcviſe takcs cffc& butore a Deſccnt, becauſe the Deviſce 1s 
in by AQ cxccutcd in the Deviſors htc-time 9, though it be uot cor- 
fummatcd-till iis death, 3 PP 112. Wherc 
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(r Anderſ.2.134. 
19, (1, 


(f) Bu!ſtr.2. 136. 
Lane 118. Cro. :+ 
to!. 62. Love's 

vect. God .!ard. & 


fol. 371. & 416. 


(t} Co. 6. 16. 


(u) C2, 8. 96. 


(w) Cro0.3-58,52+ 


(x? Co. 10. 47. 
P!ow. 519. 543 
Dycr 277. 


(y) Styles 48, 

I 45s 

(z) Co. 5. 67. . 
C Cn. ſos. Lit, 


211. Pers, St. 
$79. Piow. i. 


(5) Oro. 3. 47%. 
Ener vert tie.fen. 


Foro. 3. 128, 

, Fad . 
toinſon vert, Con 
bref? X 4's 


(6) Lean.1-t 55s 
(e) IS kts £9. 

(f -Cro. 1.473. 
Abrat gm vert, 
Tring :g).% 49% 
Þ« 02 veil, 11:4. 


112. Where the Tecſiators intention may be known by the 
words in his Will, there all the words are to be carried to anſwer 
his intent *. | es - 

I13. In theright Conſtruction of Wills, the Teſtators inten- 
tion weighs heavicrin judgment than his words; which though 
by a favourable Conſtruction are to be accommodated to the Te- 
ſtators mind and intent as nigh as may be; yet ſo, as that his in- 
tent may confift with Law: And as ſuch intent is not to be re- 
Pugnant to the Rules of Law , fo the words (whence ſuch in- 
tent is colligible_)) muſt be all the words of the Will., and nor. 
only one part of them 3 and ſuch as have fuch a conſiſtency through- 
out Conjuntim, as cannot be jultly charged with a palpable in- 
congruity or ſelf contradiction *, R2 

114. Eſtates rcal and pcrſonal may be convey'd, and pals by a 
Will and Tcſiament, without Livery and Seiſin, Attornment or 
Dclivery. T 

115. Deviſes ought to be ſo conftrucd; as may be in favour and 
Not to the prejudice of the Devilees *, 

1'6. By Will a man may Crcate an Intereſt at his Death, which 
by Grant os Conveyancc he could not do, in the time of his Life ». 

117. A Willadviſcdly made, may not upon. doubtful Ipecches 
be revoked *. | 

118. Where the ſame perſon is both Exccuter and Legatary, 
the Law gives him his cleftion to take by which Right or Title he. 
pleaſcs : But it by ſome (pecial A he hath determined his eledti- 
on as tothe one, he may not after take by the other: And if it 
appcars not by which right he takes, the Law will preſume. he 
takes it as Exccutor, not as Legatary *. | 

119. A Deviſe of Land by oneto kis own Heir, is a void De- 
viſe; becauſe he gives but what the Law had given before 7. 

120. Out of the words of the Will, and not by any Avermentr, 
muaft the Conftiruction of a Will be gathered *; 

121. A Deviſe of any Chattel real or perſonal, taking the Dc- 
viſe without the Executors confent or dclivecry, 1s liable to an 
Action of Treſpats at the Suit of the Executor *. 

122. Theintent of a Deviſor,may alter the very nature of words 


in a Will, as Lands, &c. and refirain it only toarable Lands, ec. 


and cxclade, Houſes, Woods, gc. ®. 

123. A Deviſeof Land to one when he comes to the age of 21 
years, is good : And it he levy a fine of it before he comes of age, 
he bars himſelf of it ©. 

124. A Decviſc of Land to one, to do therewith according to his 
d:({cretion, or at his ditcretion, 15a goud Deviſe, and makes a Fee- 
l:mple*:; Soalfy where it 15 deviſcd to (cll at tis plexſure © 

i125. A Deviſe of Land to F, $, and his Heirs males lawfully 
crgcndred, is a Fee-fiinple ?, 326. 4. 
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126. A. deviſeth to-his two Daughters his Heirs, to them and 
thcir Heirs, his Land : They ſhall be by this Joynt-tenants s. (r.) Cro.r. fol. 
. ' = 431. 39, 
127. One may not deviſe a Rent, or Common, or «ther profit, Gt vek. 8a, 


535. Lit. Sect. 


-out of another mans Land *. 6 20% Eleven 

128. A Deviſe of a Rent cum clauſula diſtriflions, is a good 1;o. F. \. 6.121. 

Rent-charge. Contra in a Grant *. | 2-4-9 G2 
a Rent out of all a mans Lands, is good *, © (i) More, Caſe 


129, A Deviſc of > 
130. If a Rent be granted to one for the life of another, he py oprdr cs, 


lb. Cit ſeems) deviſe this, but the Tenant will have it as an (&/ Hob. $0. 
Occupant '. : | (1): Dyer 444, 

131. If a Tcſtatos bequeath a meiety of his Goods and.Chat- 
tels real and perſonal, the Legatary ſhall have a moiety of thern 
as they are at the Teſtators death, 'it bis Executor hath Aﬀets to 
pay- his Debts ®. | | | ; | 

132, A Deviſeof a Term of years to one, the Remainder to (n) cro. 796. 
another is void as to the Remainder ®, Ws r, _T—T— 

133. Cauſes of Aion altogether uncertain, ſuch as may refer © 
to a taking away the Teltators Guods, or to matters meerly of wad 
Accompt, or the like; are_ not deviſcable *.  _ -* Ag —_ 
- 134. A Devife of all a mans Goods and Mortgages to his Exe- | 

. *( : (p) Cro. 3. 37. 
cutors, is a good Deviſe, and will paſs the Land mortgaged #, 0.50 3.37, 

135. A Feoffment to Uſes without any Livery, but confirmed 
by Will, isa good Devite 8. 

136. An Eſtate may not be created by Will, ſo as that part 
thereof ſhall determine by a Condition, and the reſi be continu- 
cd 3 this bcing repugnant to Law. 

137. A man cannot (tor the ſame reaſon) deviſe Lands to 
one in Feez and that if he do not ſuch a thing, that the Land 
ſhall remain to another *. 

138. A man cannot deviſe his Land in this manner; viz. I de- 
viſe my Land to 4. B. ard his Heirs: And it he die without Heirs, 
then my Will is, That it ſhall remain to C. D, for a man cannot 
be preſumed to die without Heir *. Om. T6; 

139. Dcviſes to ſupciſticious Uſes are void *. (t) Vid. Coke 1, 

140. Thoughin the Conſtruction of Deeds, the intent muſt ** © 
be dire&ed by the words; yet in the Conſtruction of Wills the 
words muſt follow, and be guided by the intent of the Teltator * (6.4, 6s 
and ſuch an intcnt as may be collectcd out of all the words of the TE 
Will together; and therefore the words are not to be taken by 
parcels, but all intirely together 3 and fo they arc to be taken in a 
benign and favourable Conltzuction, as nigh as may be to the Te- 
ſtators mind 3 yct {o withal, as that they may Rand with the Rules 
of Law, that there be no Contrarictics, nor any thing, in vain or 
idle therein ; * And that ſuch intent of the Teltitor mult be ex. («) Bu!ſt. 2.125, 
priefled in the Will, and nor bc ſupplied by Ayerment of any” 6;, No cs 

Ppp 2 foreign 


(m) Dyer 5g. 


(q) Cro. 2.144, 


(r) Dyer 33, 
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(x) Co+8. g5. 5- 
65. 


Cy) Yelv. 210. 


Cz) Hob. 34+ 


(a) Hob. F&r, 


(b), More, Caſe 
463+ 


(c) Plow.299- 
(d) Latch.9 39+ 
B:mtoes 184+ 


(c) Brownl. 1.32. 


Bu fir. 2. 126. 
(t)Co,8.p rt 
135- Sir Jo. 


NeedFam?s Caſe 


(gyP.(ci» 297, 


5. Dycr 33: 


(LL. 6G pors. ff. 
de inoff. Teſta. 
(i)L. vel. n gare 
# qugm admo- 


gan Icſta.aper «+ 


(i} fo. Cuterins, 
1n L. neMmG 10s 
ict, fr. 3c lep.l, 


forcign or alien matter : which intent muſt alſo be clear, and 


not dubious *; 


141. A Deviſein onc and the ſame Wil] of all-a- mans Lands 
firſt to A. and after to B. creates a Joynt-tenancy in all the Lands !. 

142. A Dc-viſe inſcnſible or repugnant is vojd *. 

143. A. deviſcs, that B. ſhall be his Hcir : By this Devilſe B, 
(hall have ſuch Eſtate as 4. hath, whether it be Free-hold, Tail 
or Fee *. 23; S 

144. A Deviſe of Authority to ſell Eand, is within the Sta- 
tate ** 

145. If 1 deviſe, That A.B. ſhall alien my Land, and he dothſo :; 
This is my Alienation ©, | | | 
146: Ea: inientione ina Will, makcsa Condition 9. 

147. The Executor or Adminiſtrator of a Legatary, who dies 
before the Teftator, cannot recover the Legacy *. 

148. An Adminiſtration granted to-an Obligor, is no-Extin» 
euiſhment of the Debt f. ; 

149+ A Remainder cannot be limited after a Fee 8. 

1;0. To conclude, Thcſe Teſtamentary Caſes are regularly 
admitted jrito as much favour with the Law, as will poſſibly con- 
bit with Equity 3 infomuch, as the Law allows, That opinis, gue 
favet Teſftamento, ſemper eſt tenenda * : The reaſon is, ©wia Teſta- 
menta conſervari illeſa, intereſt Rei-publice ' And therctore, al- 
thongh a mans Laſt-Will be ſaid to be Ambulatory fo long as he 
lives 3 yet after his deceaſe (if it be what the Law calls Fuſta vo- 
luntss 3) it ought (like the Royal Decrees of the Medes and per- 
fians) tobc held inviolable and unalterable, notwithſtanding; what 
that famous Tralian Advocate of Placentia Fohaunes Gutcrius af- 
{crts, That Nemo preter gh ro poteſt alterare voluntates Teſtato- 
r4m *. Which Afertion (1t it were true) would by the Subver- 
fron of Properties, reduce the. Papal part of the whole World to, 
its primitive Chaos of Contulion. 
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An Alphabetical Table , comprizing all the material 
Points of chiefeſt Remark in this Teſtamentary 
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A, 


Braham made Iſaac, not Eliczer, bis Heir or Executor, p. 2. 
d. I. 

Acccptance of an Executorſhip, how, p.140,141.Y+ 1,2. 

Accompt lies not againſt Executors, but for the King, P. 156. F. 20 
227, in fin. within what time Accompts are to be made by Exe- 
cutors, 225. Hh. 1. & 226.9. 2, 

AQtions and Cauſes of Action.deviſable or not, p 431, Q$ 1. Whether 
they are compriz'd in a Bequeſt of Goods, Moveables, or Immove- 
ables, 4149-2. & Y 14. Whit Actions are maintainable by or 
againſt Executoys, 154, &c. 155. Hh. 2 & 162, Kc. Perſonal 
Actions lye uot againſt Executors, 196. Y. 3. Action lyes not 
againſt an Executor , where the Teftator might wage his Law, 
195. Q. I. | 

Adcmption makes void a Legacy or Deviſe, Þ 449. $. 13,14, &c.3 

A miniſtration, the Law thereof, Fe228, to 247. By what Law, 25 2, 
Who bath right toit, 256, &c. Where grantable in Caſe of Bona 
Notabilia, 69, 70,71 Y. 3.4. By: wboms, in caſe of an Inteſtates 
dying beyond $ca,7 1: $44. In what caſe ſeveral eAdminiſftrations 
may be granted, ibid. If granted to an Obligar, it is no Extia- 
gniſhment of the Debt, 116. Y.4. What Ads amount to an Admint* 
flrt'0n according to the Civil Law, 99. $.6. Adminiſtration to one; 
#5 19 excuſe to another, who #4 an Executor de {on tort, 98. H.5. I 
what caſe tro Adminiſtrations may be granted, and both good; 
106. The Letters of Adminiſtration relate to the time of the Inte- 
fates death, not of the granting thereof, 161. Where and to whom 
Adminiſtration may be granted, 233. in what manner, 23T« $.5. 
Wether it may be committed by. IVord only, withaut Deed, 246: 
Wh: ther Acts done by a firmer Adminiſtrator, may be revoked by 
& latter, 250. Y« 5. & 251. $.6. not to be. granted to the: Hur«- 
band 811d TIije, where he # not of Kin to the [nttate,257-$-18. 
Graatca, a Caveat depending, is void at the Civil, nat at the 


Commgs 


THE TABLE. 


Common Law 258.$.5. Several Adminiſtrations, or conditional, 
or with an Ita, tamen good, 244. It ſhall be granted , not where 

. @ Pebt did ariſe, but where the Obligation 4, 247. Adminiftrati- 
ons fraudulent, 247, &c. Adminiſtration durante minori #tate, 
IO3. to IC9. & 233. t0 236. & 231» $.6. 

Adminiſirator, his original, p. 228. $. 2+ What in Law, ibid.s. 1. 

How an Adminiſtrator differs from au Executor, 118. $.1. How 

from an Heir, ibid. $. 2. What Conftrattion the Civil Law makes 

of the word | Adminiſtrator, |] 119. $ 2. An Adminiftrator 

Plaintiff, mult ſhew bis Letters of dminifiration, 234. In what 

caſe it is otherwiſe, 235. Adminiſtrators may after the granting 

of their Letters, have AGiion for wrong done before the grantiug 
of them, 14.6. They may wot tntermeddle where there is an Exccu= 
tor, 146, 147 $.6. Adminiſtrators Adminiſtrator ſhall #ot bave 

Scire facias upon a Fudgment obtained by the former Admini- 

ſirator, 234- & 242,243. An Adminiltrator cannot deviſe the 

Goods be bath.,as ſuch, 296.$.6. Adminiſtrator durante minoritate, 

231-H.6. 103. to 109. 

Adultcry z# the Teftators Wife ,#s a forfeiture of her Lez icy pe. 452+ 
P. 22. 

Advowſon, or ext Advowſon, deviſeable, p. *92.$.5. Advowſon 
may be Aſſets, how, 184, 185. $. 8. Advowlons foryears belong 
to Exccnutors, 121. $. 3. 

Agnatus & Cognatus, how they differ, p. 257. $« 3+ 

Alien, not Denizon'd, whether ſuch may make a IWillof Lands, p.zcr. 
$.3. Whether an Alicn (not Alicn Enemy may make or be made an 
Executor or Adminiſtrator, 85. $. 1. & 252. $.7- @ 159. & 
258. $. 4+ 

Alienations, their original, p. 3. $.1. How the Alienation of a 
Bequeſt becomes & Revocation thereof in Law, 4.48. $. 12. The legal 
difference between voluntary and xeceſſary Alicnations, 4.03.9 48. 

All, the force and exergy of that word in a Veviſe, p. 419. 9.14. 

Anabaptilis are excluded from being Legataries, both by the Civil 
and Canxon Law, p. 27S. $. 2. 

Animus Teftandi, #o Teftament or Deviſe cax be good without it, p. 
68.95. 5. How it may be proved, ibid. 

Annuity bequeathed, when and how due, 4.12. $. 20. ſeveral Law- 
Caſes touching Annuities bequeathed, ibid. 

Apoliatcs are intcſtable, 3 7 9. 4. Thi may not be Execnutors, Pp. 
Cz. Sl. | j 

Apprcntice goes to the Executor, as a perſonal Chattel, p.122. S. 4. 

Appurtenances, what paſſeth thereby in a Neviſe, p. 37 3+ $.6. 

Arbitramcnt, @ bar to Executors , by Extingaiſhment of '/Jebt, Pp. 
I11, 112» 


\ 


Arrcarages 
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Arrcarages of Rent, what thcreof are recoverable by Executors, and 
what not, 155. $43. 

Arrian Hereticks may not be Executors by the Civil Law, p. $6. 
v. 2. « 

Aſlent of an Execntor neceſſary to the Execution of a Legacy, an4 
what amounts to ſuch an Allent in Law, P. 144, 145-$.1.@ 1 8. 
S. $. & 149. 244 : 60. At what age an Infant-Fxecutor may 

- Aﬀſent to a Legacy. 149. The Aﬀecnt of oye Co-exectetor is 

ſufficient, 2:5. In what caſe the Aﬀſſent of one Co-execntor ſhall 
not prejudice another, 192. What ſhatl amount in Law to an Al- 
{ent to a Legacy of a ext or Term, 214. 245. 

Aﬀicts iy the hands of one Co-executor, is Aﬀets in them all, p. 181. 
S 1. The Teſtators Gocds are no Aﬀlcts till they are recovered, ibid, 
Their Qualifications in Law, bid. Damages recovered are Aﬀlcts, 
ibid. $.2. & 192. Mortgages redeemed with the Teſtators money 
are Aſlcts, 18.9.3, Leaſes are Aflcts, tbid. Aﬀets may ſeve- 
ral ways be of things tht never were in the Teftators poſſeſſion, 182, 
183.9. 4. & 188. 194. Js what caſe Lands given to Executors 
are Aﬀlcts, 184. $9. 6. The Avoidance of a Church void, it 
#» Aﬀets. 184. $. 8. Howw an Advowſon may be Alﬀcts 
184; 185. $.8. A Preſent itiou to a Church is no Aﬀets, 15.5.8. 
All Chattels are not Aflcts. 185. $. 8. Moneys recovered by Exe- 
cutors are Aﬀcts, 188. The Debts of a Debtor- idminiſtrator ate 
Aſlcts, 188, 189. Allcts #4 Ireland, are the ſame in England, 
189. Aﬀcts may beiz an Exccutors Executor, that were not ſo in 
the Execator, 190. Rents reſerved are no Allctes, 191. How Exe- 
cators may make themſelves lizble to Legacies without All: ts, 192. 
T be profits of Land deviſed to be ſold, arenat Aﬀflets; or Layds 
deviſed to be ſ»ld are not Aſſets, as tath? profits thereof, befyre 
the ſule, 211. $.2. Moneys recovered in Chancery are Aﬀſets, 172. 
A Reverficn up6u an Ftate-tail is no Aﬀtets, ibid. Bond givey by 
an Executor to his Teltatsrs Creditor, is a diſcharge of Allcts for jo 
much, 193,194 The mea profits of Land deviſed to be ſold, are 
aot Ailcts till the ſale thereof, 37 2+ $. 6. 


Afſumplit wil not lie againſt Executors for thiir Teftators Debt by . 


ſimple Contract, P-174, 175,176+ 
Audita Quercla, i# what caſes it will not tie, p. $5. $.ult. 
Avoidance sf a Charch no 2.fſets, 16.;+ $. 8, 


B. Baron 


THE TABLE. 


B. 


Baron and Feme at the Common Law, Vir and Uxor at the Civil, 
difference between them p. 112. $. ult, 

Baſtards, whether they may be Executors, p. 85. $. 1. or Legataries, 
279) 280. $. 4» 

Biſhops bave ever bad the right and power of Adminiſtration tanching 
the Revenues of the Church, p. 424. $.1. 

Blind perſons, in what manner teſtable, p. 34. $15. 

Blood or Half-blood in a Siſter, whether of equal degree to the Whole 
blood in a Brother, as to the Adminiſtration of an Inteſtates Eſtate, 
th $345. - 

Bona Notabilia, what ix ancient times, Fe 72. $. ult. The Law thereof 
as now pratiiſed, p. 69. to 72. 


Bond takex by the Ordinary of an Adminiſtrator for a Diſtribution, | 


whether good in Law, Pe. 255+ Se 3. 

Bonds and Debts, whether they make Bona Notabilia, and where, 
or in what place, P. 70. $. 3,4. & 72. 

Books bequeathed by a certain number, what is thereby to bo rider. 
flood, whetber ſo many Velumes , or ſo many Books in fewer Vo- 
lames, Pe 4C9. $.6. 


C. 


Cancellation, i# what caſe it ſhall net null a Legacy, p. 448. 
S. 12, 

Captives, in what ſenſe they may be Teſtable or not, p. 27. $.2. 

Cattcl bequeathed, what tobe underſto d tvereby, p. 4.67. $. 55. © 

Caveat depending, whether it prevents the granting of Letters of Ad- 
miniſtration, Þ« 258. | 

Chamber deviſed, what paſſeth thereby, P. 399. $. 32. 

Chancellor of a Dioceſs, Vicar-general to the Biſhop, P- 161. 

Chattels, what, p. 120. $. 1. the ſeveral kinds thereof, p. 170. to 
126. Chattcls real deviſable, what, 407, 408. $. 2. Cajes in Lar 
touching the ſame, 389, &c. How Chattels real may turn into per- 
ſonal, 184. $.9. Real Chattcls zot in an Executor uniil entry be 
made by him, 137. $. 1. 

Child 3x the Womb made Executor, p. 102, &c. or Legatary, 423. 
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Children, the priviledges of Teftamens, in favonr of ſuch, p 17.9.3. 
At what age they may make their Teſtaments, 23. 9.1. 

Coaches, whether they ſhall paſs under the notion of Houſhold-fluff be- 
queathed, P+ 416. $. 6. | | 


Coadjutor 
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Coadjutor # #o Executor, P+ 75. $. ult, 

Codicil, what, the Uſe, Etymon, axd Original thiroof,, P. 3. Se 2. 
P+4+ $3. P. 19, 20. | 

Co-executors, the Law concerning ſuch, P. 79, $0. Their indivifi- 
bility in Law, 134. to 136. In what caſes one of them may ſue 
another, 156. $. 5. | 

Cognatus 8 Agnatus, the difference between them, p.257.$.3. 

Collaterals, the Law of Succeſſion conceraing them, P- 265, &c. 

my of hands, how and when ſufficient for proof of a IWill, 
P. 67. Ye 2, 

Conditions incident to Legacies, p. 285,&c. a Subjef very volumi- 
nous in the Law, 290. $. 1. The ſeveral marks and ſigns thereof, 
291. $.3. The ſeveral Dueſtions in Law touching Conditions, 
291. t0 293. $. 4. Conditions annexed to Deviſes of Land, 362, 
&c. Conditions iz themſelves void, ſhill not prejudice the Lega- 
taries, 38:. $. 1. Hyw Conditions againſt Marriage are diltia- 
guifhed by the Canon- Law, 382. $.9. Conditions Legatary in re- 
ference to Marriage, how far good or not, 453. $. 25. Conditi- 
ons ia reſped of Marriage, 43,46. With the conſent of another, 
bow far lawful, 46. $. 2. IWhat a Conditional Teſtament is,39.S.1. 
What words will make a Condition, 39. How it differs from Mo- 
dus, 40. $3. The ſeveral kinds thereof in the Law, 40. to 44. 
How to proceed, the Condition depending nnaccompliſhcd, 47,48. 

Conſultation, how grantable in caſe of a Foynt-executor , Þ. 117. 
S. 4+ | 

Ges and P:ſſibilities, whether deviſable p. 4.05. $. 52. 

Contracts difſolo'd by Obligations after made, p. 202. yg. 10. 


Corporations, whether ſach may be Executors, P. 85. Sl. The Goods 


of Corporations do go neither to the Helr nor Executoy, 131, 132. 
$.6. Perſons corporate may not deviſe what belongs to their Cor- 
porations, 276. $. I. . 

Corn growing or ſtanding, in what caſe bequeathable or not , p. 
410. $. 13. It goes not to the Heir, but to the Executor, 419. 
9. 13, 

Colts, CG to be paid by the Plaintiff- Executor Nun-ſuited, or againſt 
whom Fudgment doth paſs, 179. 

Covin or Fraud, in what caſes properly cognizable in the Eccleſtaſti- 
cal Court, P« 173. | 

Creditors made Executors or Adminiſtrators, P. 113+ to 119. IWhe- 
ther they may firſt pay themſelves, 115, @& 116. $. 3» Certain 
Limitations thereof in Law, ibid. 

Cultom iz London, for Executors and Adminiitrators to pay thciy 
Teſtators or Inteſtates Debts only upon ContraQ, p. 178. 
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D. 


Damages recovered by Executors are Aſſets, p. 181. $.2. & 182+ 
$, 4+ On I92. | 

Deaf and Dumb, in what caſes teſtable or not, p. 34+ $« 1. Alſo, 
whether ſuch may deviſe their Land, 301. $.3. 

Death of 2 Legatee, before the exiſtence of a poſſible Condition, doth 

. ' extingaiſh the Legacy, P+ 436+ $13» 

Deber, Detinet, Debet & Detinet, How AGions are brought in 
them, or either of them, p.237, 238 

Debts deviſable, Legacies thereof, and the Law therein, p.4.31, &c. 

 Dibt-Legacies are fourfold, 432. $.2. Debts bequeathed, aud of- 
ter rec:ived by the Teſtator, the Legacy is extinguiſhed, 434- 
S. 11. In what caſes not, ibid. & p«. 435-_ Whether Debts paſs 
by the words [Moveables or Immoveables ] deviſed, 392. 5.6. 
& 416. 5. 6. 4.18. $. 10. They are 20 be paid before Legacies, 215. 

| $. 1. The Executors method in payment of Debts, p. 215. to 225- 
Debts owing to the Teſtator, are not in the Executor till recovered 
oy releaſed, 137. $. 1. Debt: releaſed, though not recovered, by 
Executors, are Aſſets, 183. $. 5. Debts owing by an Adminiſtra- 
zor are Aﬀets, 188, 189. The Debt 3s extingaiſhed by taking the 
Debtor to Huband, 189. Debts #pou a ſimple Contrad, by Tefta- 
tors or Inteſtates, are not regularly, and at Common Law, due from 
their Executors or Adminiſtrators, 178, 179. 

Debtors made Executors, P.113.to119. A Releaſe in Law, 113. 
S. IT. How and in caſe of Foynt-executors, I14. $2. 

Declaration, counting tbat Adminiſtration was committed by one 
(withont ſaying, Loci illius Ordinarium) whether good or #ot, 2 35» 
239. to 246. | 

Delegates , whether they may grant Letters of Adminiſtration, p. 
239. 

utherion falſe, vitiates not a Legacy, p. 282. $. 3. & 467. 
53s - 54 and neceſſary doth, 285. $.I. Falſe and fuperfluous doth 
#0t, 1bid., 

Detinue, i what caſe it lies for au Infant againſt an Adminiſtra- 
for, Þ. IC9, : 

Devaſtavit, what ; the Lawin ſuch caſe, p. 205. to 210. How many 
ways it may be committed, 294, 205. $. 2. Executors charged de 
bonis propriis 71 that caſe, 205, 206.9. 3. What Afs do not 
amount to a Devaltavit, 2c6, A Devaltavit by one Executor, ſhall | 
zot charge another, 206, 207+ $. 4+ The method of proceeding, in 
faſe of a Dcvaliavit, 227. $.5. It 25 no Devaltavit, if an Exe- 
catrix marry with her dece-ſed Husbands Debtor , aud out-live 
bim , 209. How otherwiſe it may be a Dcvaliavit iu a Femec- 

Exccutrix, 


- 


EE, Y 


THE TABLE. 
Executrix, 113. $.1. In what caſes the Sheriff muft retur#.a De- 
vaſtavit, 97. $. 5» | | 

Deviſe, what ; and wherein it differs from the word[ Legacy,] p. 
271. The Qualifications thereof, ibid. $. 3. & 272. $. 2. The | 
timel of deviſing more conſiderable » than that of the Deviſers PR 
death, ibid. &* 273. $3. Deviſc of Goods by an Executor as : 
Executor, not good, 137, 138+ $. 3+ Deviſes of the ſame Land i 
twice made to ſeveral perſons in the ſame Will, whether both good, | 
306, 307. $. 4. & 328. Deviſe of Land to one | not faying, | 
How long, | is an Eftate only for life, 340- $. 1. Deviles of Land ji | 
for life, 340, &c. Whether a Deviſe void or voidable ab initio, | 
may become good ex poſi facto, 387, $.6. A Deviſe made with 
too much generality, whether void. 4.38.$. 1. 4 Deviſe unto two, 
whereef one is net in being, is good for the whole unto the other, 
400. $.38. Deviſable what; and whether a man may deviſe what 
is not his own, 294., &c. to 296. $. 2. The difference between the 
Civil and Canon Law in that point, 296. y. 5, 6. How many 
ways a Deviſe may become void, or voidable, +43, &c. How 2 
Devile originally wid, may become good ex poli tacto, 393.5. 9, 
IO. Who may or may not be Deviſors or Deviſees, 276, 277. 91,2, 
In what c:ſe a Deviſee may take the thing deviſed, without the 
Executors conſent or delivery, 275, 276. $. ult. 
Dilapidations, where attionable againſt Executors, p. 197. $.3. 
Diſtribution, whether Bond taken by the Ordinary for the ſame be 
good, 243. & 255. The Law now in force touching the Diſtribu- 
tion of an Tteſtates perſonal Eſtate, 254, 255. 
Doves, bew they are computed among the Immobilia, 417. $. $. 
Drunkenneſs, at what degree it renders Inteſtable, p. 26.9. 6. 


E. 


Eccleſiaſtical perſons may nt deviſe what belongs to the Church, p. 
276. $.1. : | 
Editices in @ Field paſs with the Field deviſed, p. 399. $.33.4or. 


.* 420 

EleQion, in caſe of Legacies, to whom it belongs, whether to the 
Executor, or to tbe Legatary, 438.468.$.65, 66. How the eleftion 
in a Legatary, is to be regulated in a doubtful caſe, 393. $. 13. &+ 
397- $. 24. What the Law #4 in caſe of a double elcfion, ibid. 

 $. 26. vid. 468. $. 65. 479. $. 81. 

Encreaſe got by merchandizing with the Teſftators Money or Goods is - 
Aſſets, 182. $. 4. 

Enmity, how ## makes « Legacy void, or not, 451.S. 22. 

Entail Eſtates, devijable by IWill, p. 331, &c. The difference in 
Law between Deviſes and Grants in point of Entails, 332. $.3. 
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A 


By what words Entails may paſs by Deviſes ibid. $9. 4. @ 333, 


$. Fo ol . 
Error,” what kind of Error, how, and in what caſes it ſhall make 


void a Legacy or Hot, P+ 446+ $. 10+ Error an the name appella- 
tive of the thing bequeathed , vitiates the Legacy; uot ſo, in au 
Error ozly of the proper name, 285. $. 1. Error in the Deſcrip- 
zion only of the ſituation of Land deviſed, doth not vitiate the De- 


viſe, 402, 403. $+ 47+ 


 Excommunicate perſons, #0t abſolutely inteſtable, p. 37,38. $. 8. 


Whether thcy may be Executors, 85. $. 1. Or ſue as Executors, 
15<. $.4. Whetber they may be Legataries, 279. $- 2. 


Executor efſextial to a Teſtament, P. 12. $+ 4. © 13. $.7. Not ſo 


as to a Will only for Lands, ibid. How many ways they may be 
conſtituted, $2, &c. If they be but implied, though not expreſs'd, it 
# ſufficient for a Will, 82,83. $.2. Some Tuſtancer thereof, $3, 
$4. $.3. Executors Executor, 87. to 89. Such bath nothing to 
do, a Co-executor ſurviving, 88. $.3. Exceptions to that Rule, ibid. 
S. 4. 4 threefold Acceptation of the word [ Exccutor, ]75, 76. $.1. 
The Teſtators liberty or freedom in making Exccutors, ibid.. ({ on- 
ditional Executors, 77. 78. The ©ualifications of their power, 
78. $.3. Executors ſubſtituted, 5>, &c. Who may mot be ſuch 
by the Civil Law, 86.9.2. How he differs from an Adminiſtra- 
tor, 118. $. 1. How from an Heir, ibid. $. 2. Hu rights exclu- 
clufively to the Heirs, 120, &c. What As he may do, or not, before 
Probat, 144, &c. What AGions be may maiztain before Probat, 
145. $. 4. He may releaſe a Debt before Probat, ibid. In what 
caſe thry may ſue in the Eccl:ſiaſtical Court for their Teſtators 
Goods, 156. $. 6. Executors may be made by words, of Impli- 
cation only, 139. They are not chargeable with more than comes 
to their bands, 197. $4. In what caſes they may be charged de 
bonis propriis, 19%, 19 '. $. 7. The method of proceedings in 
that caſe, 199, 205. $. 8. They are obliged, thougb not menti- 
oned in the Oblization, 201, 202. $. 9. In what caſe the ſurvi- 
wing Exccutor may be excluded or not, 234. Many Exccutors: 
repreſent but one perſon, 423+ $.11, How an Executor, during 
Minority, is to be charged, in caſe of I aſte, after the Minor comes: 
of age, 98. FS. nlf. 


Exc.u or de fon tort, p. 90. to 102. What Alls may make a mai 


Exccutor in. his own wrong, or not. 90,91. $. I. & 93 94- 
$3» What Acit by thc Civil Law vill make oneſach, or not 100. 
to 102, The St.tzoc- Law concerning ſuch 247, 248. How far 
an Executor on his own wrong is chargeable, and bow implead- 
alle, 92 9+ $:2, An Exccutor of h,s own wrong may not re- 


_ 24in (as other Executors) the deceaſed's Guods to ſatifie bimſelf, 


99 $. 5. & 109. be ſhall uot be diſcharged by matter ex poli 
: facto 
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facto, ibid. He is notexcuſed as to Attions, by a ſubſequent Ad mini- 
ſtration granted t1 another, p. 178. 
Extents upon Fadgments belong Executors, p. 121.$. 3+ 


F. 
Falſe Pleas, dangerows to Executors, Pe 97- $.5. & 100. 193» 
Fear, what kind thereof ſhall null a Legacy, and hw, p. 445. S. $. 
Fees, what due upon Probat of a Teſtament, p. 62, 63. 9. 5» 
Fce-limple, whether in a Deviſe it may paſs by deviſing to one and 
bis 4ſfigns, without the word | For ever, |p.325. $. 13. Bring de- 
wifed to one, whether in the ſame Will it may after be deviſed to 
another, 358. 14. 323+ $. 9. It ſhall paſs. by deviſing a power to 
ſell the Land, 32 1.$-2. Alſo by the word | Paying, | zbid. & 322. 
$. 6. & 229. A Fee-ſimple may paſs in a Deviſe by ſuch words as 
will not paſs it ia a Deed, 405. $- $1. & 320,321. $. 1.322. $. 5. 

Felo de ſe, ix what ſenſe inteſtable, p. 37. $.7. & 302. S. 3. 

Fclons, how Inteſtable or not, p. 3 6. $.2. & 302. $.3« Whether they 
may be Executors or n0t, $5.9. I. | | 

Fcme Covert, whether ſhe is compellable by ber Hurhand to accept an 
Execmtrixſhip.p. 109, 110. $.l. Whether ſhe may accept or refuſe it 
without his conſeut, ibid. $. 2. & 4. The difference between the 
Common and Canon Law in that point, ibid. $. *. IYheber a 
Feme Covert Executrix may receive and releaſe without her Hus> 
band 108. Whether ſhe may make an Executor without his con» 
ſent, 11. $. 5- Hows ſhe may make ber own Huband her Execu- 
tor, ibid. $. 6. Whether ſhe may be a Legatary ts bim, 279. $3. 
Sbe may xot deviſe Lands to bim, 278. $.1. He may to her, 279» 
$.3. a Feme Covert, may not deviſe Lands to her own Huband, or 
to any other, 3ZO1. $. 3» Though ſhe may make an Executor of the 
Goods fhe hath as Executrix, yet ſhe may not deviſe them, 301. 
$. 3. & 303 $4. 

Filial Portions, P. 253. t0 255. Whether the Ordinary may compel 
an Adminiſtrator to diſtribute Filial Portiins, ibid. $.2, 3. 

Fiſh 3+ Ponds, whether they goto the Heir or Exccutor, P. 129. $. ult. 
& 122. $. 4. Whether they are computable among the Myveables or 
Immoveables, 4.17. $. 8. 

Flattery, if immoderate, how and in what caſesit moy mel a Legacy 

. or Bcqueſt, P. 445, 446+. $. 8. 

Flock of Shrep bequeathed, comprebends both Ramg and Lambs, p. 
410. $.4. What the Law, in caſe fome thereof do die, or others 
are exchanged, tbid. 

FortciturC of a.Legacy, how many ways itmay happen by. a Leg nary, 
P. 452+ $. 24. | 
Fraud or Covin, i what caſts properly cogniz thle in 1be Eccleſiaſtical 

Conrt, p. 173» How ut deftroys a Legacy 445+ $. 7. Fraudulent 

Pecds 
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Deeds of Gift, no prejudice to Creditors, 97. $. ult. nor ſhall they 
prevent Aſſets, 189. t0 192. ' 

Fruits of the Earth, which of them computed Moveables, and which 
Immoveables, 4.18, 449, $. 13» The difference in Law betwees 
Fruits Induſtrial and Natural, 41%. $. 13. 


G. 


m—_ and Silver bequeathed, whether moneys are thereby comprehend- 

ea, 474. $.98. 

Goods of the Mw, not liable to the Debts of his Execntor, p.18,, 
185. $. 7,8. Goods of others in the Teftators hands, not liable to 
his Debts, 186. $. 11. What is intended in Law by the words of 
[all a mans Goods | in a Deviſe, 392+ $. 7. Goods in general be- 
queathed, what meant thereby, 414, &c. No more doth paſs under 
the notion of Goods, thau what is clear above Debts, 467. $.51. 

Grals growing, is computed among the Immoveables, and goes not ta 
the Executor, but to the Heir, 4.19. $. 13+. 


H. 


Habendum, how that word is conftrued in a doubtful caſe of a Deviſe, 
P- 323. $. 2. 

Half-Blood ix a Siſter, whether of equal degree to the IP hole-Blood 
in a Brother in point of Adminiftration or Diſtribution, p. 234. & 
257+ $.1. & 261. 

Heir, wherein be differs from au Executor, P- 118, 119+ $.2, The 
various acceptatien of that word, according, to the Common and Civil 
Law, ibid. The rights of the Heir excluſively to the Executors, 126, 
#0 12g. How the Heir is ſuable for the Debts of the deceaſed, 199. 
$S. 7. He #s not obliged, unleſs mentioned in the Bond, 201. $.g. 
The Heir, and not he in Remainder, ſhall take the advantage by the 
breach of a deviſal Conditicn, 364. $6. & 372+ $.2., 

Hereticks, how far Inteſtable, p. 36. $+3. In what caſe they may 
#0t be Legataries, 27S. $. 2» 

Hermaphrodite born , when the Deviſe was to the Male or Female 
in the Womb, bow ſhall the Deviſe in that caſe take place, p. 385. 


S. 4+ 

Horſes bequeathed, whether ſhall Mares paſs thereby, p« 409. $. 10. & 
441. $.12, & 467. $. 53+ 

Houle deviſed, after burnt, whether ſhallthe ground whcreon it flood 
paſs by that Deviſe, 411.5 14. Houle built on Land pre-deviſed, 
whetber it (hall paſs with the Land, 395+ $. 19. Houſe, though 
but in part deviſed, in what caſe the whole may paſs, 396.$.23. 
Houle deviſed, nut expreſſing which , who ſhall have the cledion, 


397» 
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35+ $- 24+ Other Caſes in Law touching Houſes deviſed, 397, 
398. $.27, 30,31. Houſe, with all things in it, deviſed, what 
may paſs thereby or uot, 398, 399+ $. 31. & 409. $. 7. Houſes 
deviſed, after burnt and re-built, the Law in ſuch caſe, 401. $.39. 
Whether Howſes paſs by a Deviſe of all a mans Lands, 4-6. 

Houſhold-fiutt bequeathed, what ſhall thereby paſs, p.410. Y. 12. 

Husband and Wife, Deviſes relating to them, p. 382, &c. He is not 
liable for his Wife's Debt after her deceaſe, 197, 1998. $.5. Whe- 
ther he may de jure claim the Adminiſtration of bis Wife's Eftate 

| #n preference to her Kindred, 248, 24.9. & 256. Y. 1. He may 
Deviſe to bis Wife, 277 «1. 


L. 


Ieots, who are ſuch in Conſtruction of Law , p. 25. tw27.4. 6 
They are Inteftable, p. 25. $. 3. 

Jewels bequeathed, what comprized therein, p. 413. ult. Whether 
Fewels belonging #0 an Inteſtate IYife, are the Husbands, 1 53+ 95+ 
IPhether they are to be intentaried by bim, ibid. 4 Law Caſe of 
Remark touching a Fewel, 422. Y. 10. 

I, in what caſe that word amounts x0t to a Condition, p. 289. 


fe FER of Will vitiates the Teſtament, p. 25. 4.8. 

Immoveables are deviſable, P. 392. H. 6. 

Implication, how Eſtates may paſs by Deviſes only by way of Impli- 
cation, P» 314,315. & 325-913, KC. 341,342: $. 2» 

Incapacity of Executorſhip, P. 84, &c. 

Incettuous perſons , how Inteſtable, p. 37. $. 5. They may not be 
Executors, 85. Y: 5+ 

Infant in the Womb, whether ſuch may be made an Execxtor, p. 75, 
$.1. & p.85.J-l.& 12, Or @ Legatary, 302. $.2. & 279. $.3. 
& 385, &C. Whether a Deviſe be not good 29 ſuch, thorgh rip'd 
out of the Womb, 386 $. 2. At what age an Infant is capable of 
eAdminiſtring, 85, Y. 1. & 102. 103. $.2. What Adis may be 
done by an Infant- Executor,103-$.3.4s an Infant be muſt ſue by his 
Guardian; as Executor, be may ſue by au Attorney, 106. He 
cannot wrong bimſelf by a Releaſe, 108. He is not barred by an 
Accompt made by one Adminiſtrator to anther, ibid. He cannot 
prejudice bimfelf by his own I ach 's,ibid. IVhether be may|be a De» 
viſor of Land, Zo Y. 3- At what age he may make a Will, -r a 
Deviſe, 279. d.I. 

Inheritance cannot be made by Will to deſcend contrary.|to the Rules of 
Law, P. 357+ $. 11s 

Inſanity of 11d, bow it may be-proved, p. 24. $.2. 

Intercli of a Debt bequeatbed, to wbons is the Intereſt due. p. 395. 

Jayentory,, 
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Inventory, what 3 the original thereof, p. 150. $. 1. The Law touch- 
ing Inventories, ibid. ec. What ought to be 3:ſerted into, or may 
be omitted out of the Inventory, 152, 153+ $- 4+ An Inventory 
may be made by Executors before Probat, 14.5. $. 5. Whether it is 
to be made of things in Afion by an Hucband, as Adminiſtrator to 
bis Wife, 153+ $-5. The juſt value of things inventaried, is Ruled 

in Law rather by a Fury, thay by the Appraiſement, 183. $. 5. 
The difference between the Common and Cevil Law touching Inven- 
tories, 153« $4» 

Joſeph, whether he were Jacobs Executor, P. 2.5. I. 

Joynt-tenrnts, who are ſuch, p. 311, 312. Huw they differ from Te- 
nants in Common, 312. & 322. & 327. Things in Joynt-tenancy 
go neither to the Heir nor {Executor, 131. $. 2. They are not de- 
viſible, 296. $.6.' 

Iſaac, whether be were Abraham's Execwtors P. 2. $. 1. 

Jus Repreſentationis, what, P- 259+ $1. 


RK. 


Kindred, the Orders #r Degrees thereof in Law, P.257. $.2. It 5s 
of greater latitude than Conſanguinity, 257. $. 3+ What meant by 
a Legacy to Kindred, 470. YH. 80. 

Kings aud Sovereign Princes, whether they may make their Teſtaments, 
andof what, p. 22. $. 4+ What the Law is, in caſe a King be made 
Executor, 76. $. 2. 

Kingdoms, whether they are deviſable by Will, p.297, 298.$.7. 


L. 


Lambs bequeathed, under what age ought they to be, P4467. S. 54. 
Lands deviſable by Will, p. 299, &c. What Lands, aud bow 303, 
S. 5. by whom they may be deviſed, 301. $. 2. A Deviſe of the 
profits of Land, is a Deviſe of the Land zz ſelf, 307. $.5. Lands 
are not deviſable, without a Will in writing, 11. $.2. Exceptiog 
to that Rule, ſhewing what Lands may be deviſed by, a Nuncupa- 
tive Wl, 11, 12.5.3. Lands paſs aot by a Deviſe written from 
the Teſtators words, taken only at the ſecond hand, 15. In what 
caſe Lands given to Executors to be ſold, may be Aſſets or not, 18Z, 
184. $.6. 187 188, $.13. What the Law intends by Lands and 
Tenemen's deviſcd, 348. $.4+ Caſes in Law touching Lands de- 
viſed, 389, &c. | 
Leaſes deviſed, p. 147, &c. They are Aſſets, 182, 5, 13. 183. 5.4. 
Leaſes ſimply for lives are ng Aſſets, becanſe no Chattels ,, thy 
go neither to the Heir nor Executor, 131. $. 5- 1 Leaſe deviſcd 
may yet be ſold by the Executor, 146. $. 6. | 
= Legacy 
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Legacy, whats wherein it differs from the word | Deviſe,] p. 271. 
A_ Bequeſt given to God, to whom due, 273. $. 3. Two legacies 
of different values to the ſame perſon in two Wills of the ſame date 
by one Teſtator , which is due , 425. $. 19. Legacy refuſed ts 
be delivered by the Executor , what remedy, 274, 275. $. 4. 

Legacy forfeited by the Legatariet, refuſing bis duty impoſed by the 
Will 425.$.16. How Legacies become void or voidable, p. 44.3: &c. 

Legataries, what perſons may not be ſuch by the Civil Law p.$6.$.1. 

Letter to Friend, whether Lands may be deviſed thereby, as in a writ- 
ten Will, p.. 284. $. 7. Letters ad Colligendum granted by the 
Ordinary, 230. $4. The original of Letters manuſcriptural, 1 . 
$. 6. Money bequeathed in 's Lettcr, 468, 469. $. 73. 

Libellers, whether they may be Exeentors, P. 85. $.1. PH. 

Library bequeathed, what paſſes thereby. Pp. 4Cg. $.6. p 

Limitations annexed to Deviſes of Land, p. 362, &c. Mow they differ 
in operation of Law from (onditions, 365. $.9. £5 

London, whether according to the Cuſtom there, a Teſtator may deviſe 
more than bis deaths part .p. 300. $.1. Alſo, whether Executors and 
Adminiſtrators be not obliged by the ſimple ContraAas of their De- 
ceaſed's, according to the Cuſtom of the C'ty, p. 178. @ 196.$.1. , 

M. | 


Mad perſons Tnteftable, p. 24-25. $2. 
Marble bequeathed, whether Marble Statzes paſs thereby, p.409.S$.9. 
Marcs, whether comprized in a Bequeſt of Horſes, p.4.41. $.12. & 
467. $.53. & 49. $. 10. 
Merchandizing with the Teſtutors Money or Goods, the encreaſe there- 
by is Aſſets, p. 182, 183. $. 4+ 
Marriage Legacies, or Deviſes in reſpe of Marriage, p. 385, &c, 
Matrimonial Conditions or Limitations, in reference to Legacies, ib, 
And to Execntorſhip, 4.5, 46. The Condition of Marriage, by and 
* with the conſent of another, whether it ſhall oblige the Legatary or 
ot, Ibid. | 
Materials | bequeathed, what the Law intends thereby, p. 467. $.61. 
Materials for building a Ship bequeathed, wherewith a Ship #4 after 
built , the Ship doth not paſs thereby, p. 4" 9. 9.8. Matcrials of 
a Houſe puld down, to be rebuilt therewith, # computed not among 
the Moveables, but Immoveables, 4.17. $8. 
Mill joyning to a Houſe deviſed, whether it ſhall paſs with the Houſe, 
+ 398.$.28. 
Mindy Teftaments, thcir Original, Antiquity and Priviledges, P16, 
$. 2. OP. 17. - ? 
Minors, Deviſes to ſuch, p. 385, &c. 
Miltake i the IYriter, bow a Deviſe of Land may become void thereby, 
P-1 5.S. ult. & 49. $.3. Common miſtakes are #o prejudice to a Will, 
P. 8. $4. | ; ; 
| we. Modus 


Þ 
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Modus, bow it differs from Couditio, p. 406.3. 288, 289.S.4. 

Money bequeathed, the Law and divers Law-Caſes touching the ſame, 
P. 420, &c. Whetber Money be computed among the Moveables or 
Immoveables, Pp. 417, 418. $9. 

Mortgages are deviſable, p. 391. $3. & 394+ S. I5. To whom they 
accrew, 127,128. $2. To whom the Money thereon is payable,139, 
140. .$. 1, 2. Mortgagcs, if redeemed with the Teſtators Money, 
are Aſſets, 132. $. 3+ Py 

Mortuary what, when, where, boy» ch, and in what caſes payable, 
P- 222, 223. $12. 

Mother, whether next of Kin to ber Child, p.261, 262. $. 1. 

Moveable and Immoveables bequeathed, what the Law intend: there- 
by, Þ- 392+ $7. & 407. $. we 


Name of the Legatary #ot neceſſary, where there is other ſuffcient de- 
ſeription of the perſony p+ 302+ $. 4+ In what caſe the miſtaking of 
the Legatary's Name ſhall 08 prejudice the Legacy, ibid. Names 
Appellative of more force in Law than Proper Names, and why, 
446. $. 10. In whatcaſe it may prove prejudicial to a Deviſee to 
bave loſ# her Name by Marriage, 314+. & 317: 

Noah the firſt Teſtator or Deviſor, P. 2. $. I. 

Nods and Signs, whether ſufficient whereby Legacies and Deviſes 
may paſs, P. 12,13. $.5- | 

Nomine paenz , # Deviſe ſo made, not ſatisfied by the Ex2cutor, 
the Deviſee may have either the Legacy or the Penalty , bat not 
both, Þ. 397+ $- 25+ | 

Notes only taken at firſt, after reduced to form in writing, ſufficient 
for a Deviſe of Lands, p.12.$. 5. & P. 15. 

Nuncupative Teſtaments, bat, P. 13.6. The Antiquity thereof, ibid. 
Nit ſufficient to paſs Lands, ib. What if the Executors name be omit- 
ted out of the writing, whether then Nuncupative or not, p. 13. $.7. 
Lands of Burgage-tenure and by Cuſtom deviſable, may paſs by IVili 
Nuncupative, and without writing, 11, 12. $.3s | 


O. 
Obligations or Bonds made oaly to the IVife, are not deviſable by the 
FHluband, p. 392. $. 4+ 
Office for Term of years, whaher deviſable, p. 417+ $. 7. whathey 
comfutible among the Moveables or Immoveables, ibid. 
Old Age, #n what ſenſe it may render Inteſtable or not, P. 25.26.54. 
Or, how that word in Deviſcs, may be a Note of Augmentation, ra- 
ther than of Diſ-junttion, pe 404. $- 50. | 
Orchard, the Fruits thereof deviſed by a Leſſee, who ſhall pay the 
Rent, P. 402. $. 46. : 
Ordinary, wht ; his power of Probats,and granting Letters of Admi- 
ftrati)n, and when it began,p.5g, Kc. he hath no pow;r te diſcharge 4 
Pcbt, 
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Debt, 116. S. 4. In what caſes be may be ſued for the Debts of the 
deceaſes., 158. $. 6. 

Out-lawed perſons are not abſolutely Tuteſtable, p. 37, 38. $. g. 
How they may be Executs*: *1 not, 85+ $.1. Whethcy they may be 
Legataries, 27S. $, 2. Wheiber they may ſue as Executors, 1; 5, $.4. 
An Ont-lawry in an Executor makes #o forfeiture of bis Teſtators 


Goods, 156. $. 4+ 
Ox bequeathed, and dying before 
P- 411. $.18. j 


Paraphernalia what 3 to whom they belong,P.130.S.1.&132,133. $7. 
Pariſh Church of the Teſtator made « Deviſce, the Teftator dwelling firſt 
in one Pariſh where be made hu Will, after in another, where he di- 
ed, which Pariſh ſhall bave the Deviſe, p.468-$.70,& 471.$.82,83. 
Parc of Land deviſed, not expreſſing what part, or bow much, is a 
moitty, Pp. 396, $.23. & 474+ $-100. The like 4404 Part of Goods 
bequeathed, not expreſſing what Part, 418-$.11. & 467. $.49,50. 
Paying, bow that word creates a Fee-fimple i aDeviſe.p.3 210323:9.10. 
324-$.11.325.$.13-3 8.345-363+$-2.Wbex that wordin a IWill is 
conſtrued rather as a Limitation, than as a Condition, p.36 1. $.5. 
Perſonal Chattels deviſed, p. 407, &c. They may be due, though the 
Teſtator hath them not in kind, 412,413 $-21+ 
Pious Uſes the priviledges of Teſtaments in favour thereof,p.17,18.5.4. 
Plate, whether it paſſes under the notion of Houſhold-jtuff bequeathed, 
P- 416. $.6. : | 
Portion of an Eftate deviſed, not ſaying what Proportion, is the one 
half, Þ+ 474+ $- 100. The reaſon thereof in Law, ibid. 
Poflibilities are deviſable, though not grantable, P. 419. $. 15. 
Preſentation to a Churchis no Aſſets, p. 185. $.8. Whether deviſable, 
298. $.8. Preſentations that-are void, are not deviſable,z 92.9.5, 
The Grant of the next Preſentation is a Chanel, and goes to the 


Executor P. 121+ $43» 
Priſoner taken jure belli, goes to the Executor, Ps 122. $. 4. What 


kind of Priſoners are Teſtable or not, 28. $.3. 
Privigleded Teſtament, what, p. 16. $.1. 
Probet of Teſtaments, the Law therein, p58. to 65. - How the Probat 
of theIWill ſhall be, when written with the Teſtators own hand, 66, 
G7. $. 2. The Probat of a falſe Will juſtifies not the Als 'of 2 
fraudulent Execnutor, 5. $.ult. Where the Probat is to be had tu caſe 
of Bona Notabilia, -69, 70. $.2. What Atis may be done by an 
Executor before Probat, 144, &Cc. | 
Proof, what requifite to a Laſt-Will and Teſtament, p,65. to 68. 
Profits of Land deviſed, is a Deviſe of the Lond it ſelf, p. 400-$.34, 
- Prohibition, ix what Teſftamentary and Legatary caſe it ties, or nor, 


P-173. @ 187. $.13. & 66. $I. 
| Rrr 2 Proviſo 


delivery, what i dns to the Legatary s 
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att. ate. 


Proviſo of not Adminiſtriug, annexed tothe Appointment of an Exe- 


c#tor, whether good or not, P. 364. $7» 


. Purchaſe Deed deviſed, what paſſes thereby, p. 474+ S. 103, 
R. 


Recuſants Convit, whether they may be Executors, p. 85. $.1. 
Refuſing Executors, what Acts may be done by ſuch, p.65. $. ult. The 


Refuling Executor is excluded by the death of his Co-executor, £$, 
$.9 In what manner the Refuſal of an Executorſhip ought to be, 
140, 141. $.1,2. How the Executor that refuſes, may yet after 
Adminiſter, 141, 142+ $.3. In what caſe he may not refuſe, ibid. 
$. 4. Refuſal of Executorſhip, whether it may be made by a Letter 
to the Ordinary, ibid. Such Refulal is prevented by once Admini- 
ftring, 14.3. Or whether tbe Reftaling Executor may yet afterwards 
Adminifter, 249. $+ 3» ; THEE! 


Releaſes of Debts may be made by Exccntors before Probat, P.145.9. A 
Relcaſes made by Executors,. ſubje& them to Aſſets for ſo much, 188. 


A Releaſe made by an Infant, the money not paid, #4 net good, 
104. $.5. & 1C6, 107. When a Rcleale made by an Infant- Exe- 
cutor ſhall be good, 105, A Releale mage by an Infant- Executor 
#pon payment of the Principal of a Bond forfeited, is no bar iu Law 
to bim, 107. Whether a Releaſe made before Probat be good, 116. 
S. 4. TheRelcalſe made by an Executrix, taking the Debtor 19 Hug- 
band, is not good, ibid. 


Rerainders aud Revcrlions deviſed, p.3 54,8c. Whether aRemain- 


R 


der may be limited after « Fee, 355. 9.2. Remainder of Goods be- 
queatbed: 3s void, ibid. $. 4. & p. 360. Remainder of a Term de- 
wiſed, after a Term of years deviſed for life, is void. 357. S. 11. 
Fee conditionally deviſed 3s one, Remainder over to another, is void, 
357-9. 11. & 14. bat Remainders and Reverſions are deviſc- 
ble, ibid. $. 13. 4 Remainder deviſed to a perſizt, or a Corpora- 
tion not in eſe, ts void, 461. Remainders deviſed may be void by 
reaſon of uncertainty, ibid. That Remainder may be v934 by Decd, 
which by Will 3s good, 129. $. ult. A Remainder for years ſhall be 
Aſſets, 183. $. ;. 4 Remainder deviſed to a Fraternity not incor- 
porate, is a void Remainder, 277.S. 2. Remainder after a life 
deviſed, in what caſe good, though tbe Deviſce for life die before the 
Deviſor, - 462+ | | 


ent, I/bat due to the Heir, et to the Executor, P- 159, O* 191. 


Il hetver by a Deviſe of Rents, the Land it ſelf ſhall paſs, 318. & 
324. $10, & 12. Of Rents deviſable, 368, &c. By whom is the 
Rent of that Land, whoſe Fruits are deviſed by a Leſſee, payable, 
whether by the Executor, or by the Deviſee. 393. $.12. Rents of 
Land deviſed to one, the Fee of the ſame Land to another, and both 
in the ſame Will, what' the Law is in that caſe, 399, 400. 
S. 34: - 

| Repcal 
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Repeal of a former Adminiſtration to one, whether. it may be by the 
granting of a ſubſequent Adminiſtration to ancther, withoxt any 
Sentence of Appeal, p. 177, 175. 

Repreſcntationis Jus, what it is, p- 259. $. I. 

Retainer or Detainer of 2 Teftators Goods by his Exeentors, may be 
good, P+ 202. $. 10. Likewiſe by an Adminiſtratrix, durante Mi- 
noritate, 23 4» By other Adminiſtrators it may be good, 243. Alſo 
by an Executor good, 251. Not ſo by an Executor de ton tort, 
ibid. A Retainer made by a Debtee- Executor is good, 185, 186. 
S. 10. & 193. to 195. A Retainer of the Teſtators Goods by Exe- 
cutors, upon payment of the Tiſtators Debts , with the Executors 
money, is good, 145.9. 6. & 147.$.7. & 148.& 186. $.12, 
& 190, 191. & 240. Otherwiſe, if be be an Executor iu his own 
wrong, \bid. &* 183. $. 5. 186. Y. Io. 

Revivor of a Will revoked, p. 55 to 57. | | 

Revocations Teſftamentary, 51. to 55. Revocation of a Teſtament 
by Marriage, 32+ $.6. 52,53» $. 3» Whaber the Ordinary may 
at bis pleaſure Revoke an Adminiſtration, 250, 251. $.4. Re- 
vocations 74 Law touching Deviſes or Legacies, 443, &c. They 
may be only by way of Implication, 459. In what caſe a Feoff- 
ment of Lands predeviſed may be no Revocation of the Deviſe, ib. 
Revocations in general are not favoured in the Law, 4 60.' A Feme 
Sole marrying her Deviſce, amounts to a Revocation of the De- 
viſe, 461. Caſes of Legacies irrevacable, 469. $.7 4+ 

S 


Sale of Lands by Exccutors deviſed , 371, &c. Whether the mean 
profits of Lands deviſcd to be ſold ſhall be Aſſets in the Execmtors, 
ibid. $1. & 373+ $4.3. Whether Sale of Lands may be made by 
one or ſome of the Co-executors, where Lands are devicſd to be ſold 
by the Executors, 372+ $ 3. T be Law, in caſe Land; be deviſed tg 
be ſold with the aſſent of another, 373+ $. 5» The Executors power 
: the Sale of Lands deviſed to be fold, 2T0, &Cc. The difference 
in Law between a Deviſe, that Executors ſhall ſell the Land, and 
a Deviſe of the Land to Execntors to be ſold, ibid. $.1. In what 
caſe the Heir may enter into Lands deviſed to be ſild, 211. $. 3, 
The Sale of Lands deviſed to be fold, may be mad: by the Execu- 
tors that accept the Executorſhip, without the others that refuſe, ib. 
4. In what caſes the ſurviving Execuvors cannot ſell, the Lands 
deviſed to be ſold, 211,212. $5. The Sale of Lands may be com- 
mitted to the truſt of an Execator, 88. $.1. Whether the Sale of 
the deccaſed's Goods may be good before Adminiſtration granted, 
99+ 9+. 5e ' | 

Sanz tA what the Law underſtands thereby , p. 25. $. 2. 
27. $. ults 


Satisfaction, 
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SatisfaCtion, wot to be acknowledged for more than received, either by 
4 Guardian, Infant, or Executor, 109. 

Security of Legataries in ſome Caſes to be required by Executors, in 
other caſes to be required by the Legataries of Executors,p.428.9$.29. 

Selt- Murtherers, iy what caſes Inteſtable, p. 37. $.7. 

Semini ſuo aud Sanguini ſuo,the difference berwint thene, 3 33.5 4. 

Scrivener, he may not by the Coil Law write himſclf either Exccutor 
or Legatary in the Teſtament, p. $6. $.2. 

Shall, #1 what caſe that word is taken for | ſhould, ]p. 347. 5. 1. 

Shcep bequeathed, whether Rams and Lambs are compriz'd thercin, 
P- 410. $. 14+ 

Shem, whether be were the firſt Executor, p. [2.S. 1. 

Ship bequeathed, afterwards rip'd abroad, the Materials paſs wot 
by that Deviſe, p. 409. $. 4. computed among the Immoveables, p. 
417-$.8. 

Shop deviſed, what paſſes thereby, p. 399. $. 32. 

Signs, Becks or Nods, whether ſufficient to paſs a Legacy, when the 
Teaſttor can ſpeak Ariticulately, p. 282,283. $. 4. 

Silver bequeathed, what ſhall paſs thereby, p. 467. $.63. 

Sodomites 1nteftable, p.37+- $+6. They may not be Executors, p.$5.S1. 

Solemnities required to a Teſtament by the Civil Law, p. 9. $. 1. 

Sollicitations vexatious vacate a Teſtament, P. 14, 15. 9. 8. | 

Specialty bequeathed, what paſſes thereby, p.4.67. $.64- 474-$-103. 

Spiritual perſon cannot deviſe the Church-Lauds or Goods, p.301.$43+ 

Study bequeathed, what to be underſtood thereby, p. 4.09. $. 6. 

Subſtitutions, the ſeveral kinds thereof, p. 80, Sr. 

j-="0" wy confidered , in point of Legacies, as the City it ſelf, p. 
408. YI. 5. 

Succeſſion, 4 the Law of Succeſtons, P. 259. #0267» 

Succeſſors, whether a Deviſe to one and his Succcflors doth make a Fee» 

* ſimple, and in what caſe, p. 326. 

Superſtitious Uſes, or Legacies bequeathed to ſuch Uſes, are void 
as tothe Legatee, P. 460. eAnd Deviſes of Lands on Condition of 
Superſtitious Uſes do veſt in the Crown, 365. $11. 

T 


Term of years deviſed, p.347,&c. Not entailable by Will,p.358.$.15. 
Teſtament, the Antiquity thereof, and whence it had its original, p. 
1,2. $. 1. The Definition thereof, Pp. 3. $. 2. The Inferences of 
Law from thence, P. 4. $. 4+ How it differs from a Laſt-IWill, p. 
4:5. $ 5. The Etymon of the wird | Tcltamentum, ] p.s. $. 6. 
Whether it requires a Seal and Subſcription, 5.6. $7. Theſeveral 
kinds thereof, 7.9.1. The Diviſion thereof among the Ancient Ro- 
mans, 7, $. HF. 2. The different modes thererf according to the Law 
of Nations, Civil and Canon, $,9. $.3. Teſtaments ſolemn and 
wiſolemn, what, and why ſo cailed, 9, &c. What perſons _— 


t 
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ble of making Teftament, 21, 22. A Teftament begun, but not fi- 
iſhed, whether good or not, 34,35. $. 2. How Teftaments do be- 
come void, 49, 50. Two Teſtaments of the ſame date , what the 
Law in that caſe, 53-Y-4+ & 55. $.3. In what caſe the former 
Will ſhall not be revoked by a later, 53,54. $. 5. 

Teſiate and Inteſtate, in whet caſe the ſame perſon may be partly each, 
P- 57+ $. 4+ By the Civil Law the ſame perſon cannot be partly 
Teſtate, and partly Inteſtate, 201, $. 8, 

Teliators and Executors are Correlative, the operation in Law of that 
Correlation, P. 13S, 139+$. 5. 

Things, whether money be comprebended in that word generally be- - 
queatbed, 4.7 4. 

Tranſlation forr-fold, p.450.$.18. It makes void a Legacy as to one, 
and gives it to another, ibid. $. 17. | 

Traytors Inteſtable, p. 35. $+ 1. & 302.9. 3. May not be Execu- 
fors, P. $5. $. 1. 

Trees fold, though not fell'd, go to the Executor, Þ« 123. $. 5. 124+ 
$. 6. Ep. 125. 

Trolt to ſell Lands, is not performable by an Executors Executor, p. 
638. $. 2. In what caſe an Executor may be charged with a Truſt 
that was in his Teſftator, 196. Y. 2. A Truſt of Leaſes made by a. 
_ far her uſe, before Marriage, is out of ber Husbands diſpoſal, 
153.H. 5. 

Twins, in caſe of ſuch, when a Deviſe s made to the Child in the 

i yo how the Dividend ſhall be, p. 386, 387. $+ 4, 5. & 423+ 

13. 
n V. 

Villains, whether Tetable or not, P. 27. $. I. 

Uncertain perſons may not be Executors, P. 85. Y. 1. nor Legatarics, 
P. 277, 278. $.2. & 302. S. 4. 

Uncertainty, how it iavalidates a Legacy, P. 447.448. $11. 

Unſolemn Teſtements, what, P. 10. $. 2. Whether good by the Ci! 

. Law, ibid. S. 3. 

Void, when, and bow Teſtaments become void, P+ 49, 50. 4692. Caſes 
in Law touching Deviſes wid, p. 461, &C. 

Volumes printed, whether they paſs by a Bequeſt of Books, P+ 467+ 

+ 62. 

Uſes, what deviſable, P. 291.» 2. 

Uſurers, whaber manifeſt Uſurers may be Executors, P85: S- I. 

Uturious Contratts are void in Law, p- 206. $.3. It s a Devaltavit 
in an Exccator to pay an Ularious Contrad, ibid. 


Wages of Servants, what payable by Exccutors, P. 162+ $. 2+. They 
are to be paid before Legacies, 221,2 22.Yeo 19. | 
Warranty, whctber it may be made by IVili, P. 306. $. 3. 


Wife 


ET ESn - » 
” a. _— Ao 
End ogy bn . - - _ I A - 


ad P fant h a, - p< * i. ad . F: 2 * 
T 4 Yd F > 2 Hr 49% % 
5 ED 
\, ; 
comer —— nl 


$I : l 

_ x « s PT” : * 
X» —— Lo: . _— 

- —_ , CME. i” 7 # rs ' 


—- 1 « 
* 
ET 


L IS. 


" 
7 


AB 


Wuc of A. B. by name made a Legatee, ſhall have ber Legacy, albeit 
ſhe become the Wife of C. D: in the Teſtators life-time, p. 462, 

Will, or Laſt-IFill, what, p. 3.$. 2. How it aiffers from a Teflament, 
45: $5. The Will of a Teftator depending on his Executors Will, 
is no Will, 420-421. $-3, 4. vid. Teſtament. 

Wines bequeathed, theViſels whercia they are, do paſs thereby,p.4.7 4. 
$. 19s . of 20 MJ 3 S.- 42 0 

witnefſes, how many by the Cipil Law requiſite to. prove a Will, p.65, 
66. $. 1. Fhbat are incompetent as to that ends, 67... 3.4. 

Women Covert, in what caſes they.are T.ejitole or not, P. 29. t933. 


Whether thty may accept of an Executrixſhip without the Hubands 
conſent, 32-$.5. Their Marriage ſubſequent to their making a Will, 


. #4 Fevocatina tbereof in Law, ibid. $6. vid: Feme Covert. * : 

Wood bequeathed, what ſhall paſs thereby, p. 467. $.61. 

Wool: bequeathed; after converted into .Cloth by the Teſtator, the Le- 
gatary ſhall not bave the Cloth, p. 462. What ſhall be ſaid to paſs 
by a Peviſe of Wool, 467, $. 58,59. | 

Words of deviſing, what ſufficient, p. 281. $.1. Impertinent Words 


do not null a Legacy, p. 281, 282. $. 2s Whether a Legacy. ſhall 


paſs by Words implying a contrary Coudition\I283. $. 5. Words 
by Implication may make a Legacy greater caſually, than was ex- 
preſſed originally, 284. $.7. What Words denote Conditions, 290. 
$.2. Legacies may paſs by Words of a defeive Signification,q.26. 
$.'21, 22. The difference between words Diſ-junfive and Con- 
jundiive, as to their operation in Law in point of Legacies, p-427. 
$24. FWPhat import the Words [more than this may be of in a 
Deviſe, 427, 428. $. 27. The Word | Ought, | how that may be 
conſtrued in a Legacy 436. $. 14. The Word [ Or] taken for 
{ And, ] 79. $- 1. What theIWords | Yiclding and Paying ] may 
ſignifie, 193+ T be Word[ Et, ] how it may be expounded for | Aut, ] 
-237, The different effefs of the TWords | Sidonec, quandiu] iy 
a Deviſe, 468. $. 7 . How the IWord | Or | ſhall be as a Note of 
Augmentation, not of Diſ-jun@ion, 404. $. 50. How the Word 
[ Paying] ſhall create a Fee-ſimple in a Deviſe, 321. 323. $. 10. 
* 324+ $+ 11-325+ $. 13. @ 328. 345+363+ $.2. &' 364. $.5. Aud 
in what Caſe the Word [Shall ] ts taken for (Should) in the way 
of deviſing, 347+ Sel» _-” 
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